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PREFACE. 


Tho  present  volume  conlaiiis  the  reported  case,  m  the  Privy  Couneil    the 
S,.pre,„e  Court  of  C.„.ch  a„<.  the  Courts  0/  the  Province  of  Ontario  i„  00    i't 

ation  of  those  previously  published.  *-oncmu  ^ 

retailed.  "'''"'  "'  --%--nt  adopted   in   the  former  volumes  has  been 

The  head  notes  with  a  few  exceptions  liave  been  revised  or  re-written 
VVhere  any  part  of  a  judgment  is  omitted  the  omission  is  marked   bv 
astensks  or  otherw.se,  the  matters  omitted  being  such  only  as  do  not  relate 
to  the  constitutional  points.     Square  brackets  thus  [    ]  show  that  2  Tord 
placed  withm  them  are  introduced  by  the  editor 

reporl'.'  ""'"'  ""'*"'  '"  '''  ""''"  '''''  ''  ^^«  ^^^^^  ^'  ^^e  original 

corrected'"'''""  "'  "'""""  '""  "  '"  "  ^^'^^'^  ^-"  -"^^d  and 
April,  1892. 
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"Present :— The  Lord  Chancellor  (Lord  Halsburt),  Loud  "^itz- 
'Gkhald.  Lord  Monkswell,  Lord  Hobhousk,  Lord  Esher,  and  S.b 
IBarneb  Pkacoou. 
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Oct.  SI,  Ji. 


§The  Queen Respondent.    <^<'^'^ 

Ex  Parte  Riel. 

*     On  appeal  from  the  Court  of  Queen's  Bench  for  the  Province  of 

Manitoba. 

{Reported  10  App.  Gas.  675.) 

h'uctice— Leave  to  appeal  in  Criminal  Cases — validity  of  JfS  Vict, 

c.  25  (Canada). 

The  rule  of  the  Judicial  Committee  is  not  to  grant  leave  to  appeal 
in  criminal  cases  except  where  some  clear  departure  from  the 
I         requirements  of  justice  is  alleged  to  have  taken  place. 
"Held,  that  34  and  35  Vict,  c.  28,  which  authorizes  the  Parliament 
of  Canada  to  provide  for   "  the  administration,   peace,  order 
and  good  government  of  any  territory,  not  for  the  time  being 
included  in    any   Province,"  vests   in   that    Parliament    the 
utmost  discretion  of  enactment  for  the  attainment  of  those 
objects.     Accordingly   Canadian  Act  43  Vict.  c.  ?5.  is  intra 
I'ireK  the  Legislature. 
Sect.  70,  sub-section  7,  which  prescribes  that  full  notes  of  evidence 
be  taken,  is  literally  complied  with  when  tb  i  le  notes  are  taken 
m         in  shorthand. 

'I  In  July,  1885,  the  petitioner  was  tried  foi-  the  crime 
5  of  treason  before  a  stipendiary  magistrate  and  a  justice  of 
.|tho  peace,  with  the  intervention  of  a  jury  of  six  persons, 
|in  the  North-West  Territories  of  the  Dominion  of 
j^ Canada,  and  having  been  found  guilty  was  sentenced  to 
I  death. 
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The  Court  of  Queen's  Bench  for  the  Province  of  Mai.i- 
toba  in  appeal,  confirmed  the  sentence. 

The  petitioner  applied  for  special  leave  to  appeal  on  the 
grounds,  as  stated  in  his  petition,  that  the  stipendiary 
magistrate  and  justice  had  no  jurisdiction  to  try  him  for 
treason  :  if  they  had  there  were  errors  in  procedure 
which  vitiated  the  trial,  viz. ;  there  was  no  indictment 
preferred  by  a  grand  jury,  no  coroner's  inquisition,  the 
evidence  was  not  taken  down  in  writing  as  required  by 
statute. 

[676]  Bigham,  Q.  C.  {Jeune  and  Fitzpatrick  of  the 
Canadian  Bar  with  him)  for  the  petitioner,  contended  that 
leave  ought  to  be  granted.  A  substantial  question  of  law 
arose,  whether  the  Court  of  first  instance  had  jurisdiction 
to  try  the  prisoner  in  the  way  it  did.  After  referring  to 
the  British  North  America  Act,  1867,  ss.  17,  18,  58,  69, 
91  and  92,  and  especially  sub-sect.  27  of  the  latter  section, 
as  showing  the  powers  of  the  Dominion  Parliament  and 
Provincial  Governments  and  Legislatures;  sect.  146;  sect, 
129 ;  :U  and  32  Vict.  c.  105  ;  Canadian  Acts  32  and  33 
Vict.  c.  3,  and  33  Vict.  c.  3 ;  Imperial  Act,  34  ano  35  Vict. 
c.  28  (British  North  America  Act,  1871),  s.  4,  it  was 
observed  that  the  offence  and  trial  were  not  in  Manitoba, 
but  in  the  North -West  Territory,  which  became  part  of 
the  Dominion  under  the  Act  of  1871  ;  and  that  the  peti- 
tioner was  consequently  tried  under  43  Vict.  c.  i  • 
(Canada),  s.  76  being  the  important  section.  The  sub- 
sections do  not  give  jurisdiction  ;  if  they  purport  so  to 
do  they  are  ultra  vires  of  the  legislature.  Treason  is  in 
a  peculiar  manner  an  offence  against  the  State,  and  the 
Imperial  Parliament  z':-v]c]  not  have  intended  that  the 
Dominion  Parliament  should  legislate  upon  it  to  tlio 
extent  of  altering  the  statutory  rights  of  a  man  put  upon 
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^is  trial  regarding  it.     The  petitioner  is  entitled  to  all        1885 
^the  rights  which  he  possessed  under  English  law,  unless        riel 
fthey  have  been  specifically   taken  away.     He  possesses  thj.  queen. 
...Istatutory  rights  under  7  and  8,  Will.  3,  c.  3,  to  a  trial    Argument. 
Ibefbre  a  judge  and  by  a  jury  of  twelve,  with  a  right  of 
Ichallenging  thirty-five.    The  Dominion  Parliament,  under 
%he  British  North  America  Act,  1871,  s.  4,  has  no  power 
jto  take  away  those  rights,  and  render  him  liable  to  be 
Itried  before  two  magistrates  and  a  jury  of  siic,  with  a 
^ght  of  challenging  six.     The  Act  relied  upon  was  not 
jiecessary  for  peace,  order  and  good  conduct. 
I    [Sir  Barnes  Peacock  : — The  same  words  occur  in  the 
Act  under  which  the  Indian  Penal  Code  and  Code  of 
Criminal  Procedure  were  passed  and  authorized  thoso 
^Acts.] 

I  Reference  was  then  made  to  sub-sect.  7  of  sect.  76  of 
the  Act  of  1880,  and  objection  was  made  that  the  evi- 
dence was  taken  in  shorthand,  not  legible  to  any  one 
but  a  particular  person.  It  was  not  writing  within  the 
faeaning  of  the  section. 

[G77]  [Lord  Halsbury,  L.C.  : — Is  there  any  authority 
lor  appeal  in  criminal  cases  ?] 

Reg.  V.  Murphy  (1);  Reg.   v.  Bertrand  (2);  Reg.  v. 
JDoote  (3). 

,'t  2'ke  Attorney-General  (Sir  Richard  Webster,  Q.  C.,) 
|fl.  8.  WrlgJit  and  Danckwerts,  for  the  Crown,  were  not 
,;|Balled  upon. 

§   Burbidge,  Q.  C.    (the   Canadian  Deputy   Minister   of 
Fustice),  represented  the  Government  of  Canada. 

The  judgment  of  their  Lordships  was  delivered   by 
jORD  Halshury,  L.  C.  : — 

This  is  a  petition  of  Louis  Riel,  tried  in  July  last  at 


(1)  L.  R.  2  P.  C.  535. 

(2)  L.  R.  1  P.  C.  520. 


(3)  L.  R.  4  P.  C.  599  ; 

ante,  vol.  1  p.  57. 
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Kegina,  in  the  North-West  Territories  of  Canada,  and 
convicted  of  high  treason  and  sentenced  to  death,  for 
leave  to  appeal  against  an  order  of  the  Queen's  Bench  of 
Manitoba,  confirming  that  conviction. 

It  is  the  usual  rule  of  this  committee  not  to  grant 
leave  to  appeal  in  criminal  cases,  except  where  some  clear 
departure  from  the  requirements  of  justice  is  alleged  to 
have  taken  place.  Whether  in  this  case  the  prerogative 
to  grant  an  appea"  still  eriists  as  their  Lordships  have 
not  heard  that  qu-.  joi\  argued,  they  desire  neither  io 
affirm  nor  to  deny,  buL  '  'ey  are  clearly  of  opinion  that . 
in  this  case  leave  should  not  be  given.  The  petitioner 
was  tried  under  the  provisions  of  an  Act  passed  by  the 
Canadian  Legislature,  providing  for  the  administration  of 
criminal  justice  for  those  portions  of  the  North-West 
Territory  of  Canada  in  which  the  offence  charged  against 
the  petitioner  is  alleged  to  have  been  committed.  No 
question  has  been  raised  that  the  facts  as  alleged  were 
not  proved  to  have  taken  place,  nor  was  it  denied  before 
the  original  tribunal,  or  before  the  Court  of  Appeal  in 
Manitoba,  that  the  acts  attributed  to  the  petitioner 
amounted  to  the  crime  of  high  treason. 

The  defence  upon  the  facts  sought  to  be  established 
before  the  jury  was,  that  the  petitioner  was  not  respon- 
sible for  his  acts  by  reason  of  mental  infirmity. 

[678]  The  jury  before  whom  the  petitioner  was  tried 
negatived  that  defence,  and  no  argument  has  been  pre- 
sented to  their  Lordships,  directed  to  show  that  that 
finding  was  otherwise  than  correct,  Of  the  objections 
raised  on  the  face  of  the  petition  two  points  only  seem  to 
be  capable  of  plausible,  or,  indeed,  intelligible  expression, 
and  they  have  been  urged  before  their  Lordships  with  as 
much  force  as  was  possible,  and  as  fully  and  completely  in 
their  Lordships'  opinion  as  they  would  have  been  if  leave 
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lo  appeal  had  been  granted,  and  they  have  been  dealt  with 
jby  the  judgments  of  the  Court  of  Appeal  in  Manitoba        riel 
Jwith  a  patience,  learning,  and  ability  that  leaves  very  little  the  Qoeen. 
|to  be  said  upon  them.  Judgment. 

ri    The  first  point  is  that  the  Act  itself  under  which  the 
petitioner  was  tried  was  ultra  vires  the  Dominion  Parha- 
Iment  to  enact.     That  parliament  derived  its  authority  for 
slthe  passing  of  that  statute  from  the  Imperial  statute,  34 
land  35  Vict.  c.  28,  which  enacted  that  the  Parliament  of 
1  Canada  may  from  time  to  time  make  provision  for  the 
if  administration,  peace,  order,  and  good  government  of  any 
i  territory,  not  for  the  time  being  included  in  any  province. 
!llt  is  not  denied  that  the  place  in  question  was  one  in 
f  respect  of  which  the  Parliament  of  Canada  was  authorized 
'■§  to  make  such  provision,  but  it  appears  to  be  suggested 
I  that  any  provision  differing  from  the  provisions  which  in 
this  country  have  been  made  for  administration,  peace, 
F  order,  and  good  government  cannot,  as  matters  of  law,  be 
;  provisions  for  peace,  order,  and  good  government  in  the 
J  territories  to  which  the  statute  relates,  and  further  that, 
'i  if  a  Court  of  law  should  come  to  the  conclusion  that  a 
f  particular  enactment  was  not  calculated  as  matter  of  fact 
i  and  policy  to  secure  peace,  order,  and  good  government, 
that  they  would  be  entitled  to  regard  any  statute  directed 
*   to  those  objects,  but  which  a  Court  should  think  likely  to 
fail  of  that  effect,  as  ultra  vires  and  beyond  the  com- 
petency of  the  Dominion  Parliament"  to  enact. 
Their  Lordships  are  of  opinion  that  there  is  not  the 
i   least  colour  for  such  a  contention.     The  words  of  the 
I  statute  are  apt  to  authorize  the   utmost  discretion   of 
i   enactment  for  the  attainment  of  the  objects  pointed  to. 
They  are  words  under  which  the  widest  departure  from 
criminal  procedure,  as  it  is  known  and  practised  in  this 
country,  have  been  authorized  in  Her  Majesty's  Indian 
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[679]  Empire.  Forms  of  procedure  unknown  to  the  English 
common  law,  have  there  been  established  and  acted  upon, 
and  to  throw  the  least  doubt  upon  the  validity  of  powers 
conveyed  by  those  words  would  be  of  widely  mischievous 
consequence.  There  was  indeed  a  contention  upon  the 
construction  of  the  Canadian  statute  43  Vict.  c.  25,  that 
high  treason  was  not  included  in  the  words  "  any  other 
crimes,"  but  it  is  too  clear  for  argument,  even  without  the 
assistance  afforded  by  the  10th  sub-section,  that  the 
Dominion  Legislature  contemplated  high  treason  as  com- 
prehended within  the  language  employed. 

The  secoid  p.  i.  suggested  assumes  the  validity  of  the 
Act,  but  is  founded  upon  the  assumption  that  the  Act 
has  not  bovin  cf^mpli^'^  ^^ith.  By  the  7th  sub-section  of 
the  76th  section,  it  is  provided  that  the  magistrate  shall 
take  or  cause  to  be  taken  in  writing,  full  notes  of  the 
evidence  and  other  proceedings  thereat,  and  it  is  sug- 
gested that  this  provision  has  not  been  complied  with, 
because,  though  no  complaint  is  made  of  inaccuracy  or 
mistake,  it  is  said  that  the  notes  were  taken  by  a  short- 
hand writer,  under  the  authority  of  the  magistrate,  and 
by  a  subsequent  process  extended  into  ordinary  writing, 
intelligible  to  all.  Their  Lordships  desire  to  express  no 
opinion  what  wouM  have  been  the  effect  if  the  provision 
of  the  statute  had  not  been  complied  with,  because  it  is 
unnecessary  to  consider  whether  the  provision  is  directory 
only,  or  whether  th6  failure  to  comply  with  it  would  bo 
ground  for  error,  inasmuch  as  they  are  of  opinion  that 
the  taking  full  notes  of  the  evidence  in  shorthand  was  a 
causing  to  be  taken  in  writing  full  notes  of  the  evidence, 
and  a  literal  con\pliance  therefore  with  the  statute. 

Their  Lordships  will,  therefore,  humbly  advise  Her 
Majesty  that  leave  should  not  be  granted  to  prosecute 
this  appeal. 
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v|  AND  ^  -v- 

i'LAMBE Plaintifi.  JunelO,ll,S2, 

I  ,„  r,  Ti  ^       J       i       ^9;  July  9. 

I  Merchants  Bank  of  Canada Defendant ;        — 

•>;  AND 

I  Lambe Plaintij^. 

i Canadian  L-ank  of  Commerce Defendant; 

%  AND 

I  Lambe Plaintif. 

I  North  British  Mercantile  Insurance  )    ^^^^^^^, 
Company,  AND  OTHERS,  j        -'  ' 

%  AND 

I  Lambe Plaintiff. 

I  On  appeal  from  the  Court  of  Qtieen's  Bench  for  Lower  Canada, 
"*  Province  of  Quebec. 

{Reported  12  App.  Cas.  575.) 

Law  of  Canada — iJistribution  of  Legislative  Powers — British  North 

America  Act,  1867,  s.  91,  sub.  ss.  2,  8,  15,  s.  92, 

sn6.  s.  2 — Direct  Taxation. 

Held,  that  Quebec  Act,  45  Vict.,  c.  22,  which  imposes  certain  direct 
taxes  on  certain  commercial  corporations  carrying  on  business 
in  the  Province,  is  intra  inres  of  the  Provincial  Legislature. 

A  tax  imposed  upon  banks  which  carry  on  business  within  the 
Province,  vaiying  in  amount  with  the  paid-up  capital  and  with 
the  number  of  its  ofhces,  whether  or  not  their  principal  place 
of  business  is  within  the  Province,  is  direct  taxation  within 
clause  2  of  sect.  92  of  the  British  North  America  Act,  1867, 
the  meaning  of  which  is  not  restricted  in  this  respect  by  either 
clause  2,  3  or  15  of  sect.  91. 

Similarly  with  regard  to  insurance  companies  taxed  in  a  sum  speci- 
fied by  the  Act. 

*Pre$ent  /—Lord  Hobhodse,  Lord  Macnaghte.-t,   Str  Barnes  Pka- 
COCK,  Sir  Richard  Baggally,  and  Sir  Richard  Couch. 
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The  first  three  appeals  were  from  three  decrees  of  the 
Court  of  Queen's  Bench  (Jan.  23,  1885),  reversing  decrees 
[576]  of  the  Superior  Court  for  Lower  Canada  in  the 
district  of  Montreal  (May  12,  1883) ;  the  fourth  appeal 
was  from  a  decree  of  the  Court  of  Queen's  Bench  (Jan. 
23,  1885),  afKrming  a  decree  of  the  Superior  Court  (May 
23,  1884). 

The  several  actions  were  brought  by  the  respondent  in 
his  capacity  of  license  inspector  for  the  revenue  district 
of  Montreal  against  the  several  appellants,  to  recover  the 
amount  of  certain  taxes  imposed  on  the  appellants  by 
Quebec  Act,  45  Vict.,  c.  22.  With  the  fourth  action 
thirty-seven  other  actions  by  the  same  plaintiff  against 
thirtj^-seven  other  insurance  companies  had  been  consoli- 
dated. The  question  in  all  the  cases  was,  whether  the 
Act  in  question  was  valid,  which  depended  upon  whether 
it  was  within  the  powers  conferred  upon  the  Provincial 
Legislatures  by  the  British  North  America  Act  of  1867. 
The  four  appeals  were  not  heard  together ;  but  as  the 
question  in  issue  was  the  same,  their  Lordships  intimated 
at  the  close  of  the  appellant's  arguments  in  the  first  case 
that  they  would  either  deliver  judgment  therein  before 
hearing  the  later  appeals  or  reserve  judgment  until  they 
had  heard  two  counsel  in  respect  of  all  three  appeals. 

The  facts  are  stated  in  the  judgment  of  their  Lord- 
ships. 

W.  H.  Kerr,  Q.  C.  (Canada),  and  Kenelm  Dighy,  for 
the  appellant  in  the  first  appeal. 

Cohen,  Q.  C,  and  W.  TV.  Kerr,  for  the  appellant  in  the 
second  appeal. 

Blake,  Q.C.  (Canada),  and  Jeune,  in  the  third  appeal. 

W.  H.  Kerr,  Q.C.  (Canada),  and  W.  W.  Kerr,  in  the 
fourth  appeal. 
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Geo^rion,  Q.C.  (Canada),  and  Fullarton,  for  the 
respondent  in  all  the  appeals. 

Kerr,  Q.C,  and  Dighy,  in  the  first  appeal  contended 
that  the  judgment  of  the  Supreme  Court  was  wrong,  and 
that  45  Vict.,  c.  22,  was  void. 

The  ()uestion  of  its  validity  turns  on  (1)  the  construc- 
[577]  tion  of  sect.  92  of  the  British  No.'th  America  Act, 
18t>7,  (2)  on  the  further  question  whet  'er  even  if  the 
statute  is  prima  facie  within  the  powers  conferred  by 
sect.  92  its  subject  matter  does  not  belong  to  the  matters 
exclusively  reserved  to  the  Dominion  Parliament  by  sect. 
91.  In  the  latter  case  the  provisions  of  sect.  92,  if  con- 
strued unfavourably  to  the  appellant,  are  overborne  by 
those  of  sect.  91,  and  the  statute  is  invalid.  Reference 
was  made  to  Attorney -General  for  Quebec  v.  Queen 
Insurance  Company  (1) ;  Citizens  Insurance  Company 
V.  Parsons  (2) ;  Dobie  v.  Temporalities  Board  (3) ;  Rus- 
eell  V.  The  Queen  (4) ;  Hodge  v.  The  Queen  (5) ;  Gushing 
V.  Dujyuy  (6).  The  statute  is  not  within  the  powers  con- 
ferred by  sect.  92,  sub-s.  2,  for  the  following  reasons  :- 

First,  the  taxation  sought  to  be  imposed  by  the  statute  is 
not  within  the  Province.  The  bank  was  incorporated  by 
the  Act  of  the  Parliament  of  Canada  prior  to  the  British 
North  America  Act,  namely,  by  18  Vict.,  c.  205,  whereby 
it  was  provided  that  the  head  office  of  the  bank  should  be 
at  Toronto,  in  the  Province  of  Ontario :  see  subsequent 
statutes  aflecting  the  bank,  20  Vict,,  c.  160 ;  31  Vict.,  c. 
11 ;  33  Vict.,  c.  11 ;  34  Vict.,  c.  5.     It  is  admitted  that 


(1)  3  App.  Cas.  1090;  ante,  vol. 

1,  p.  117. 

(2)  7  App.  Cas.  96  ;  ante,  vol.  1, 

p.  265. 

(3)  7  App.  Cas.  136  ;   ante,  vol. 

1,  p.  351. 


(4)  7  App.  Cas.  829;  ante,  vol. 

2,  p.  12. 

(5)  9  App.  Cas.  177 ;  ante,  vol. 

3,  p.  144. 

(6)  5  App.  Cas.  409 ;  ante,  vol. 

1,  p.  252. 
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far  the  greater  portion  of  the  capital  LelongH  to  persons 
not  residing  in  the  Province  of  Quebec.  The  Provincial 
Legislature  can  only  have  jurisdiction  to  impose  taxes  on 
property  situated  within  the  Province,  or  on  persons  resid- 
ding  within  the  Province.  No  other  sense  can  be  given  to 
the  words  "  within  the  Province."  The  cases  decided  on 
the  Income  Tax  Acts  shew  that  the  corporation  in  the 
present  case  cannot  be  considered  as  "  within  the  Pro- 
vince:" Sulley  V.  Attorney-General  (1);  Attorhey- 
Genercd  v.  Alexander  (2) ;  Cesena  Sulphur  Go.  v. 
Nicholson  (3) ;  Gilbei'tson  v.  Feryusson  (4). 

Second,  the  tax  is  not  a  "  direct  tax  "  within  the  mean- 
ing of  sect.  92,  sub-s.  2.  The  question  is,  what  did  the 
Legislature  in  1867  mean  by  a  direct  tax.  The  tax 
imposed  must  be  shewn  to  be  a  direct  tax,  and  not  either 
[678]  an  indirect  tax,  or  a  tax  falling  under  neither  class  : 
see  Mill's  Political  Economy,  book  v.,  cb.  5.  Tho  tay 
is  a  tax  on  the  right  or  privilege  of  carrying  on  the  busi- 
ness of  banking  i  n  the  Province,  and  being  a  tax  on  a 
particular  business  as  such  must  ultimately  be  paid  by 
the  customers  of  the  bank  :  see  Mill's  Political  Economy, 
book  v.,  ch.  3;  Smith's  Wealth  of  Nations,  book  v.,  ch. 
2 ;  Fawcett's  Manual  of  Political  Economy,  book  iv.,  ch. 
3 ;  Littr^,  Diet.  s.  v.  Contributions.  This  is  the  test 
adopted  in  Attorney-General  for  Quebec  v.  Queen  Insur- 
ance Company  (5) ;  Attorney-General  for  Quebec  v. 
Reed  (6).  One  of  the  principal  characteristics  of  a  direct 
tax  is  its  generality — falling  on  all  persons  alike.     It  is 


(1)  5  H.  &  N.  711  ;  S.  C.  29  L. 

J.  (Ex.)  464. 

(2)  Law  Rep.  10  Ex.  20. 

(3)  1  Ex.  D.  428. 


(4)  5  Ex.  D.  57  ;  S.  C.  7  Q.  B.  D.  562. 

(5)  3  App.  Cas.  1090 ;  ante,   vol.  1, 

p.  117. 

(6)  10  App.  Cas.  141 ;  ante,   vol.  3, 

t).  190. 
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in  this  sense  that  the  term  is  used  in  the  American  Con- 
stitution :  see  Hylton  v.  United  States  (I);  Veazle  Bank  v. 
Fenno  (2).  Further,  the  provisions  of  the  British  North 
America  Act  shew  that  it  was  not  intended  to  include  a 
tax  of  this  kind  in  the  class  of  direct  taxes.  It  is  in  the 
nature  of  a  license  tax,  as  mentioned  in  sect.  92,  sub-s.  9, 
taxes  of  that  kind  not  being  classed  by  the  Legislature 
as  direct  taxes  :  see,  too,  Severn  v.  The  Queen  (3),  where 
the  judges  held  unanimously  that  a  license  tax  was  not 
a  direct  tax.  The  examination  of  the  provisions  of  the 
Biitish  North  America  Act  and  of  other  English  statutes 
contained  in  the  judgment  of  Dorion,  C.  J.,  in  the  Court 
below,  shews  that  the  tax  would,  according  to  the  views 
of  the  English  Legislature,  be  regarded  as  a  license  or 
excise  tax,  at  all  events  for  the  purpose  of  collection,  and 
that  it  was  not  intended  to  include  any  such  taxes  in  the 
term  "  direct  taxation  "  in  sect.  92,  sub-s.  2. 

Lastly,  the  subject  matter  of  the  statute  falls  clearly 
within  sect.  91,  and  therefore  even  if  within  the  words  of 
sect.  92,  the  powers  of  the  Dominion  are  to  prevail  over 
the  powers  of  the  Province. 

By  sect.  91,  sub-section  2  the  regulation  of  trade 
and  commerce;  sub-section  3,  the  raising  of  money  by 
any  mode  or  system  of  taxation ;  sub-section  14,  currency 
and  coinage  ;  sub-section  15,  banking,  and  incorporation 
of  banks;  sub-.section  19,  interest;  sub-section  20,  legal 
tender,  are  reserved  for  the  exclusive  jurisdiction  of  the 
[579]Dominion  Legislature.  The  Dominion  has  exercised 
these  powers  by  incorporating  and  regulating  banks, 
providing  for  the  amount  of  the  debts  which  they  may 
incur,  the  amount  of  reserve  which  they  must  hold  in 
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Dominion  notes,  and  for  the  circulation  of  Dominion 
notes :  see  Statutes  of  Canada,  18  Vict.  c.  205 ;  34  Vict, 
c.  5,  sections  14,  15,  16 ;  49  Vict.  c.  6.  It  is  submitted 
that  it  J.-}  impossible  for  the  Dominion  Legislature  to 
exercise  these  powers,  if  banks  as  such,  are  subject  to 
taxation  by  the  Provincial  Legislatures.  "The  power  to 
tax  involves  the  power  to  destroy : "  see  McGulloch  v. 
Maryland  (1);  Oshornv.  United  States  Bank  (2);  Rail- 
road Co.  V.  Peniston  (3);  Kent's  Commentaries  (by 
Holmes),  vol.  i.,  p.  420. 

Cohen,  Q.C.,  and  Blake,  Q.C.,  were  subsequently  heard 
for  the  appellants  in  the  other  cases,  in  compliance  with 
the  above  intimation  from  their  Lordships. 

The  counsel  for  the  respondent  were  not  called  upon. 

The  judgment  of  their  Lordships  was  delivered  by 
Lord  Hohhouse: — 

These  appeals  raise  one  of  the  many  difficult  questions 
which  have  come  up  for  judicial  decision  under  those 
provisions  of  the  British  North  America  Act,  1867,  which 
apportion  legislative  powers  between  the  Parliament  of 
the  Dominion,  and  the  Legislatures  of  the  Provinces.  It  is 
undoubtedly  a  case  of  great  constitutional  importance,  as 
the  appellants'  counsel  have  earnestly  impressed  upon 
their  Lordships.  But  questions  of  this  class  have  been 
left  for  the  decision  of  the  ordinary  Courts  of  law,  which 
must  treat  the  provisions  of  the  Act  in  question  by  the 
same  methods  of  construction  and  exposition  which  they 
apply  to  other  statutes.  A  number  of  incorporated  com- 
panies are  resisting  payment  of  a  tax  imposed  by  the 
Legislature  of  Quebec,  and  four  of  them  are  the  present 
appellants.  It  will  be  convenient  first,  to  deal  with  the 
case  of  the  Bank  of  Toronto,  which  was  argued  first. 

(1)  4  Wheaton,  316.  (2)  9  Wheaton,  738. 

(3)  18  Wallace,  5. 
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In  the  year  1882,  the  Quebec  Legislature  [)assed  a 
[580]  statute  entitled,  "  An  Act  to  impose  certain  direct 
taxes  on  certain  commercial  corporations."    It  is  thereby 

;  enacted  that  every  bank  carrying  on  the  business  of  bank- 
ing in  this  Province ;  every  insurance  company  accepting 
risks  and  transacting  the  business  of  insurance  in  this 
Province  ;  every  incorporated  company  carrying  on  any 
labour,  trade,  or  business  in  this  Province  ;  and  a  number 
of  other  specified  companies,  shall  annually  pay  the  several 
taxes  thereby  imposed  upon  them.  In  the  case  of  banks, 
the  tax  imposed  is  a  sum  varying  with  the  paid-up 
capital,  and  an  additional  sum  for  each  office  or  place  of 
business. 

The  appellant  bank  was  incorporated  in  the  year  1855 
by  an  Act  of  the  then  Parliament  of  Canada.     Its  )■.  inci- 

I  pal  place  of  business  is  at  Toronto,  but  it  has  an  agency 
at  Montreal.  The  capital  is  said  to  be  kept  at  Toronto 
from  whence  are  transmitted  the  funds  necessary  to 
carry  on  the  business  at  Montreal.  The  amount  of  its 
capital  at  present  belonging  to  persons  resident  in  the 
Province  of  Quebec,  and  the  amount  disposable  for  the 
Montreal  agency,  are  respectively  much  less  than  the 
amount  belonging  to  other  persons  and  the  amount  dis- 

.  ^-,.     po.sable  elsewhere. 
SP'       The  bank  resists  payment  of  the  tax  in  question,  on 

I  the  ground  that  the  Quebec  Legislature  had  no  power  to 
pass  the  statute  which  imposes  it.  Mr.  Justice  Rain- 
ville,  sitting  in  the  Superior  Court  took  that  view,  and 
dismissed  an  action  brought  by  the  Government  officer, 
who  is  the  respondent.  The  Court  of  Queen's  Bench,  by 
a  majority  of  three  judges  to  two,  took  the  contrary 
view,  and  gave  the  plaintiff"  a  decree.  The  case  comes 
here  on  appeal  from  that  decree  of  the  Court  of  Queen's 
Bench. 
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The  principal  grounds  on  which  the  Superior  Court 
rested  its  judgment,  were  as  follows  : — That  the  tax  is  an 
indirect  one ;  that  it  is  not  imposed  within  the  limits  of 
the  Province ;  that  the  Parliament  has  exclusive  power 
to  regulate  banks ;  that  the  Provincial  Legislature  can 
tax  only  that  which  exists  by  their  authority,  or  is  intro- 
duced by  their  permission ;  and  that  if  the  power  to  tax 
such  banks  as  this  exists,  they  may  be  crushed  out  by  it, 
and  so,  the  power  of  the  parliament  to  create  them  may 
be  nullified.     The  grounds  stated  in  the  decree  of  the 
Queen's  Bench  are  two,  viz.,  that  the  tax  is  a  direct  tax, 
[581]and  that  it  is  also  a  matter  of  a  merely  local  or 
private  nature  in  the  Province,  and  so  falls  within  class 
16  of  the  matters  of  Provincial  legislation.     It  has  not 
been  contended  at  the  bar  that  the  Provincial  Legislature 
can  tax  only  that  which  exists  on  their  authority  or  per- 
mission.    And  when  the  appellants'  counsel  were  pro- 
ceeding to  argue  that  the  tax  did  not  fall  within  class  16, 
their  Lordships  intimated  that  they  would  prefer  to  hear 
first  what  could  be  said  in  favour  of  the  opposite  view. 
All  the  other  grounds  have  been  argued  very  fully,  and 
their  Lordships  nmst  add  very  ably,  at  the  bar. 

To  ascertain  whether  or  no  the  tax  is  lawfully  imposed, 
it  will  be  best  to  follow  the  method  of  inquiry  adopted  in 
other  cases.  First,  does  it  fall  within  the  description  of 
taxation  allowed  by  class  2  of  sect.  92  of  the  Federa- 
tion Act,  viz.,  "Direct  taxation  within  the  Province  in 
order  to  the  raising  of  a  revenue  for  Provincial  purposes  ? " 
Secondly,  if  it  does,  are  we  compelled  by  anything  in 
sect.  91  or  in  the  other  parts  of  the  Act,  so  to  cut  down 
the  full  meaning  of  the  words  of  sect.  92  that  they 
shall  not  cover  this  tax  ^ 

First,  is  the  tax  a  direct  tax  ?     For  the  argument  of 
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this  question,  the  opinions  of  a  great  many  writers  on  1887 
political  economy  have  been  cited,  and  it  is  quite  proper,  bank  of 
or  rather  necessary,  to  have  careful  regard  to  such  oronto 
opinions,  as  has  been  said  in  previous  cases  before  this  ^^_^- 
Board.  But  it  must  not  be  forgotten  that  the  question  Judgment, 
is  a  legal  one,  viz.,  what  the  words  mean,  as  used  in  this 
statute ;  whereas  the  economists  are  always  seeking  to 
trace  the  effect  of  taxation  throughout  the  community, 
and  are  apt  to  use  the  words  "  direct,"  and  "  indirect," 
according  as  they  find  that  the  burden  of  a  tax  abides 
more  or  less  with  the  person  who  first  pays  it.  This 
distinction  is  illustrated  very  clearly  by  the  quotations 
from  a  very  able  and  clear  thinker,  the  late  Mr.  Fawcett, 
who,  after  giving  his  tests  of  direct  and  indirect  taxation, 
makes  remarks  to  the  efi'ect  that  a  tax  may  be  made 
direct  or  indirect  by  the  position  of  the  taxpayers,  or  by 
private  bargains  about  its  payment.  Doubtless,  such 
remarks  have  their  value  in  an  economical  discussion. 
Probably  it  is  true  of  every  indirect  tax  that  some  persons 
are  both  the  first  and  the  final  payers  of  it ;  and  of  every 
[582]direct  tax,  that  it  afiects  persons  other  than  the  first 
payers  ;  and  the  excellence  of  an  economist's  definition 
will  be  measured  by  the  accuracy  with  which  it  contem- 
plates and  embraces  every  incident  of  the  thing  defined. 
But,  that  veiy  excellence  impairs  its  value  for  the  pur- 
poses of  the  lawyer.  The  legislature  cannot  possibly 
have  meant  to  2"ive  a  power  of  taxation,  valid  or  invalid, 
according  to  its  actual  results  in  particular  cases.  It 
must  have  contemplated  some  tangible  dividing  line, 
]-eferable  to,  and  ascertainable  by  the  general  tendencies 
of  the  iix.s  and  the  common  understanding  of  men  as  to 
those  tendencies. 


gviment  of 


After  some  consideration,  Mr.  Kerr,  chose  the  definition 
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of  John  Stuart  Mill,  as  the  one  he  would  prefer  to  abide 
by.     That  definition  is  as  follows  : — 

"  Taxes  are  either  direct  or  indirect,  A  direct  tax  is 
one  which  is  demanded  from  the  very  persons  who  it  is 
intended  or  desired  should  pay  it.  Indirect  taxes  are 
those  which  are  demanded  from  one  person,  in  the  expec- 
tation and  intention  that  he  shall  indemnify  himself  at 
the  expense  of  another ;  such  are  the  excise  or  customs 

"  The  producer  or  importer  of  a  commodity  is  called 
upon  to  pay  a  tax  on  it,  not  with  the  intention  to  levy  a 
peculiar  contribution  upon  him,  but  to  tax  through  him 
the  consumers  of  the  commodity,  from  whom  it  is  sup- 
posed that  he  will  recover  the  amount  by  means  of  an 
advance  in  price." 

It  is  said  that  Mill  adds  a  term — that  to  be  strictly 
direct,  a  tax  must  be  general ;  and  this  condition  was 
much  pressed  at  the  bar.  Their  Lordships  have  not 
thought  it  necessary  to  examine  Mill's  works  for  the  pur- 
pose of  ascertaining  precisely  what  he  does  say  on  this 
point ;  nor  would  they  presume  to  say  whether  for 
economical  purposes  such  a  condition  is  sound  or  un- 
sound ;  but  they  have  no  hesitation  in  rejecting  it  for 
legal  purposes.  It  would  deny  the  character  of  a  direct 
tax  to  the  income  tax  of  this  country,  which  is  always 
spoken  of  as  such,  and  is  generally  looked  upon  as  a 
direct  tax  of  the  most  obvious  kind  ;  and  it  would  run 
counter  to  the  common  understanding  of  men  on  this 
subject,  which  is  one  main  clue  to  the  meaning  of  the 
Legislature. 

Their  Lordships  then  take  Mill's  definition  above 
quoted,  as  a  fair  basis  for  testing  the  character  of  the  tax 
in  question,  not  only  because  it  is  chosen  by  the  appel- 
[583]  lant's  counsel,  nor  only  because  it  is  that  of  an 
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i eminent  writer,  nor  with  the  intention  that  it  should  be 
'4  considered  a  binding  legal  definition,  but  because  it  seems 
J-  to  them,  to  embody  with  sufficient  accuracy  for  this  pur- 
4  pose  an  understanding  of  the  most  obvious  indicia  of  direct 
•!,and  indirect  taxation,  which  is  a  common  understanding^ 
land  is  likely  to  have  been  present  to  the  minds  of  those 
'/  who  passed  the  Federation  Act. 

Now,  wliether  the  pi'obabilities  of  the  case  or  the  frame 
of  the  Quebec  Act  are  considered,  it  appears  to  their  Lord- 
ships that  the  Quebec  Legislature  must  have  intended 
and  desired  that  the  very  corporations  i'rom  whom  the  tax 
is  demanded  should  pay  and  finally  bear  it.  It  is  care- 
fully designed  for  that  purpose.  It  is  not  like  a  customs 
duty,  whicli  enters  at  once  into  the  price  of  the  taxed 
conaraodity.  There  the  tax  is  demanded  of  the  importer, 
while  nobody  expects  or  intends  that  lie  shall  finally  bear 
it.  All  scientitic  economists  teach  that  it  is  paid,  and 
scientific  financiers  intend  that  it  shall  be  paid,  by  the 
consumer ;  and  even  those  who  do  not  accept  the  con- 
clusions of  the  economists  maintain  that  it  is  paid,  and 
intend  it  to  be  paid,  by  the  foreign  producer.  Nobody 
thinks  that  it  is,  or  intends  that  it  shall  be,  paid  by  the 
importer  from  whom  it  is  demanded.  But  the  tax  now 
in  question  is  demanded  directly  of  the  bank,  apparently 
for  the  reasonable  purpose  of  getting  contributions  for 
provincial  purposes  from  those  who  are  making  profits  by 
provincial  business.  It  is  not  a  tax  on  any  commodity 
which  the  bank  deals  in  and  can  sell  at  an  enhanced 
price  to  its  customers.  It  is  not  a  tax  on  its  profits,  nor 
^  on  its  several  transactions.  It  is  a  direct  lump  sum,  to 
|be  assessed  by  simple  reference  to  its  paid-up  capital  and 
I  its  places  of  business.  It  may  possibly  happen  that  in  the 
^intricacies  of  mercantile  dealings  the  bank  may  find  a 
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way  to  recoup  itself  out  of  the  pockets  of  its  Quebec  cus- 
tomers.    But  the  way  must  bean  obscure  and  circuitous 
one,  the  auiouut  of  recoupment   cannot  bear  any  direct 
rel;ition  to  the  amount  of  tax  paid,  and  if  the  bank  dooi 
manage  it,  tlie  result  will  not  improbably  disappoint  tli> 
intention  and  desire  of  the    Quebec   Govei-nment.     For 
these  reasons  their  Lorf^^ships  hold  the  tax  to  be  direct 
taxation  within  class  ^  of  sect.  92  of  the  Federation  Act 
There  is  nothing-  in  the  previous  decisions  on  the  que^- 
[584]  tion  of   direct  taxation   which  is  adverse  to  thi< 
view.     In  the  case  of  Queen  fnsurance  Co.  (1)  the  dis- 
puted tax  was  imposed  under  cover  of  a  license  to  1)( 
taken   out  by  insurers.     But   nothing   was   to   be   paid 
directly  on  the  license,  nor  was  any  penalty  imposed  upon 
failure  to  take  one.     The  price  of  the  license  was  to  lit 
a   percentage   on  the  premiums  received  for  insurance> 
each  of  which  was  to  be  stamped  accordingly.     Such  a 
tax  would  fall  within  any  definition  of  indirect  taxation 
and  the  form  given  to  it  was  apparently  with  the  viev 
of  bringing  it  under  class  9  of  sect.  92  which  relates  to 
licenses.  In  Meed's  Case  (2)  the  tax  was  a  stamp  duty  on 
exhibits  produced   in  courts  of   law,  which  in  a  great 
many,   perhaps   most,  instances  would  certainly  not  bi 
paid  by  the  person  first  chargeable  with  it.     In  Severn'' 
Case  (3)  the  tax  in  ((uestion  was  one  for  licenses  whicl 
by  a  law  of  the  Legislature  of  Ontario  were  required  l- 
be  taken  for  dealing  in  liquors.     The   Supreme   Court 
held  the  law  to  ha  ultra  vires,  mainly  on  the  ground- 
that  such  licenses  did  not  fall  within  class  9  of  sect.  92,  aip: 
that   they   were   in   conflict    with  the    powers   of  Pur 
liaraent  under  class  2  of  sect.  91.     It  is  true  that  all  tin 

(1)  3  App.  Jas.  1090  ;  ante,  vol.  1,  (2)  10  App.  Cas.  141  ;  ante,  vd.  x 

p.  117.  p.  190. 

(3)  2  Can.  S.  C.  R.  70  ;  ante,  vol.  1,  p.  414. 
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juftLfes  expressed  ojiinions  that  the  tax  being  a  license 
duty,  was  not  a  direct  tax.  Their  reasons  do  not  clearly 
appear,  but,  as  the  tax  now  in  question  is  not  either  in 
-substance  or  in  form  a  license  duty,  further  examination 
of  that  point  is  unnecessary. 

The  next(iuostion  is  whether  the  tax  is  taxation  within 
the  Province.  It  is  urged  that  the  bank  is  a  Toronto 
■corporation,  having  its  domicil  there,  and  having  its 
•capital  placed  there  ;  that  the  tax  is  on  the  capital  of 
the  bank ;  that  it  must  therefore  fall  on  a  person 
or  persons,  or  on  property,  not  within  Quebec.  The 
•«,nswer  to  this  argument  is  that  class  2  of  sect.  92 
■does  not  require  that  the  persons  to  be  taxed  by  Quebec 
are  to  be  domiciled  or  even  resident  in  Quebec.  Any 
person  found  within  the  Province  may  legally  be  taxed 
there  if  taxed  directly.  This  bank  is  found  to  be  carrying- 
on  business  there,  and  on  that  ground  alone  it  is  taxed. 
There  is  no  attempt  to  tax  the  capita!  of  the  bank,  any 
more  than  its  profits.  The  bank  itself  is  directly  ordered 
to  pay  a  sum  of  money ;  but  the  Legislature  has  not  chosen 
to  tax  every  bank,  small  or  large,  alike,  nor  to  leave  the 
[685]  amount  of  tax  to  be  tscertained  by  variable  accounts 
or  any  uncertain  standard.  It  has  adopted  its  own 
measure,  either  of  that  which  it  is  just  the  banks  should 
pay,  or  of  that  which  they  have  means  to  pay,  and  these 
things  it  ascertains  by  reference  to  facts  which  can  l)e 
verified  without  doubt  or  delay.  The  banks  are  to  pay 
eo  much,  not  according  to  their  capital,  but  according  to 
their  paid-up  capital,  and  so  much  on  their  places  of 
Tiusiness.  Whether  this  method  of  assessing  a  tax  is 
'sound  or  unsound,  w  ise  or  unwise,  is  a  point  on  which 
|their  Lord.'jhips  have  no  opinion,  and  are  not  called  on  to 
brm  one,  for  as  it  does  not  carry  the  taxation  out  of  the 
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1887        Province  it  is  for  the  Legislature  and  not  for   Cuurt>   if 

Bank  of     Law  to  ju'lge  of  its  expediency. 

Toronto  rpj^^^^    -^^    ^^^^^,^    anything   in  .sect.  91   which   opensr.- 

Lambe.      ^q   restrict  the    meaning  above   ascribed    to   .sect.    !  i: 

J'.dgrnent.  Qi^ss  8  certuiidy  is  in  literal  conflict  with  it.  It  . 
impossible  to  give  exclusively  to  the  Dominion  the  VvliM 
.subject  of  raising  money  by  any  mode  of  taxation,  and  .  > 
the  same  timt'  to  give  to  the  Provincial  Legislatur.  - 
exclusively  or  at  all,  the  power  of  direct  taxation  t'oi 
provincial  or  any  other  purpo.ses.  Thi.s  very  contiict 
between  the  two  .section.s  was  noticed  by  way  of  iilu.stva- 
tion  in  the  case  of  Parsons  (1).  Their  Lordships  thfio 
said  (2) :  "  So  'the  raising  of  money  by  any  mode  ji 
system  of  taxation  '  is  enumerated  among  the  classes  of 
subjects  in  sect.  91 ;  but,  though  the  description  is  sufti- 
cicntly  large  and  general  to  include  'direct  taxation 
within  the  Province,  in  order  to  the  raising  of  a  revcnui 
for  provincial  purposes,'  a.ssigned  to  the  provincial  legis- 
latures by  sect.  92,  it  obviously  could  not  have  beiii 
intended  that,  in  this  iiistauce  also,  the  general  povvrr 
.should  override  the  particular  one. "  Their  Lord.ship- 
adhere  to  that  view  and  hold  that,  as  regards  direct  taxa- 
tion within  tlie  Province  to  raise  revenue  for  provinciiii 
purposes,  that  subject  falls  wholly  within  the  jurisdicti'in 
of  the  provincial  legislatures. 

It  has  been  earnestly  contended  that  the  taxation  "f 
banks  would  unduly  cut  down  the  powers  of  the  parlir- 
ment  in  relation  to  matters  falling  within  class  2,  vi/: 
the  regulation  of  trade  and  commerce  ;  and  within  cla.v 
15,  viz.,  banking  and  the  incorporation  of  banks.  Their 
[586]  Lordships  think  that  this  contention  gives  far  too 


(1)  7  App.  Cae.  96;  ante,  vol. 
1,  p.  205. 


(2)  7  App.  Cas.  p.  108 ;  ante, 
1,  p.  272. 
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yfidv  an  extent  to  the  classes  in  question.     They  cannot        18S7 
«ee  how  tlie  power  of  making  banks  contribute  to  the      b^nk  ok 
public  uhjects  of  the  provinces  where  they  carry  on  busi-        oronto. 
ness   can  interfere  at  all  with  the  power  of  making  laws       Lambk 
on  the  subject  of  banking,  or  with  the  power  of  incor-    Judgment, 
poratiu!,'  l)anks.     The  words  "  regulation   of  trade  and 
<5ommerce,"  are  indeed  very  wide,  and  in  Severn's  Case  (1) 
it    \\"as    the   view    of  the  Supreme   Court    that    they 
operated  to  invalidate  the  license  duty  which  was  there 
in  (juestion.     But  since  that  case  was  decided,  the  ques- 
tion has  been  more  completely  sifted   before  the  Coui- 
mittee  in  Parson's  Case  (2),  and  it  was  found  absolutely 
necessarv  that  the  literal  meaning  of  the  words  should  be 
restricted  in  order  to  afford  scope  for  powers  which  are 
given  exclusively  to  the  provincial  legislatures.    It  was 
there  thrown  out  that  the  power  of  regulation  given  to 
the  parliament  meant  some  general  or   inter-provincial 
regulations.      No  further  attempt  to  dehne  the  subject 
need  now  be  made,  because  their  Lordships  are  clear  that 
if  they  were  to  hold  that  this  power  of  regulation  pro- 
hibittid  any  j)rovineial  taxation  on  the  persons  oi'  things 
regulated,  s(.)  far  from  restricting  the  expressions,  as  wjis 
found  necessary   in  Parson's  Case  (2),  they   would  be 
straining  them  to  their  widest  conceivable  extent. 
,^    Then  it  is  suggested  that  the  legislature  may  lay  on 
laxes  so  heavy  as  to  crush  a  bank  out  of  existence,  and 
So  to  nullify  the  power  of  parliament  to  erect  banks. 
'But  thcii'   Lordshijis    cannot   conceive   that   when    the 
|[mperial  Parliament  confen-ed  wide  powers  of  local  self- 
IgGvornuient    on    great    countries    such    as    Quebec,   it 
Jnton  led  to  limit  them  on  the  speculation  that  thev  would 


|l)  2  (Jan.  S.  C.  R.  70 ;  ante,  vol. 
1,  V.  4U. 
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(2)  7  App.  Cas.  9(5;   ante,  vol. 
1,  p.  265. 
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1887  be  used  in  an  injurious  manner.  People  who  are  trusttil 
Bank  of  with  the  great  power  of  making  laws  for  property  ami 
ToKONi.)     gj^.j  ^..^^j^^j^  jj^.^y  ^gjj  ^g  trusted  to  levy  taxes.     Ther. 

Lambk.  g^j.g  obvious  reasons  for  confining  their  powei'  to  diruot 
Judgment,  taxes  and  licenses,  because  the  power  of  indirect  taxatiiui 
would  be  felt  all  over  the  Dominion.  But  whatev-  r 
power  falls  within  the  legitimate  meaning  of  classes  2 
and  9,  is,  in  their  Lordships'  judgment,  what  the  Imi)erial 
Parliament  intended  to  give ;  and  to  place  a  limit  on  it 
because  the  power  may  be  used  unwisely,  as  all  powers 
may,  would  bo  an  error,  and  would  lead  to  insuperable 
difficulties  in  the  construction  of  the  Federation  Act. 

[587]  Their  Lordships  have  been  invited  to  take  a 
very  wide  range  on  this  part  of  the  case,  and  to  apply  to 
the  construction  of  the  Federation  Act  the  principles  laid 
down  for  tlio  United  States  by  Chief  Justice  Marshall. 
Every  one  would  gladly  accept  the  guidance  of  that 
great  judge  in  a  parallel  ease.  But  he  was  dealing  with 
the  constitution  of  the  L^iiited  States.  Under  that  con- 
stitution, as  their  Lordships  understand,  each  state  may 
make  laws  foj-  itself,  uncontrolled  by  the  federal  power 
and  subject  only  to  the  limits  placed  by  law  on  the  range 
of  subjects  within  its  jurisdiction.  In  such  a  coustitu- 
ion  Chief  .Instice  Marshall  found  or.!'  of  those  limits  at 
the  point  at  which  the  action  of  tiie  state  legislature 
came  into  eoriHict  with  the  power  vested  in  Congress. 
The  appellant  invokes  that  [)rinciple  to  support  the  con- 
clusion that  the  Federation  Act  nnist  be  so  construed  a^; 
to  allow  no  power  to  the  provincial  legislatures  under 
sect.  !'2,  which  nuiy  by  possibility,  and  if  exercised  in 
some  extravagant  way  interfere  with  the  objects  of  the 
Dominion  in  exercising  their  powers  undei'  sect.  91.  It 
is  quite  impossible  to  argue  from  the  one  case  to  the 
other.      Their   Lonlships  have   to  construe  the  expres- 
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Wonl-  of  an  Act  of  Parliament  which  makes  an  elaborate 
disti-ihtition  of  the  whole  field  of  legislative  authority 
between  two  legislative  bodies,  atid  at  the  same  time 
provid(3s  for  tlie  federated  provinces  a  carefully  balanced 
constitution,  under  which  no  one  of  the  parts  can  pass  -i^^J^^"* 
laws  for  itself  except  under  the  control  of  the  whole 
acting  thiough  tho  Governor-General.  And  the  (question 
they  have  to  answer  is  whether  the  one  body  or  the 
other  has  power  to  make  a  given  law.  If  they  find  that 
on  the  due  construction  of  the  Act  a  legislative  power 
falls  within  sect.  92,  it  would  be  quite  wrong  of  them  to 
deny  its  existence  because  by  some  possibility  it  may  be 
abused,  or  may  limit  the  range  which  otherwise  would 
be  o[)en  to  the  Dominion  Parliament. 

It  only  remains  to  refer  to  some  of  the  grounds  taken 
by  the  learned  judges  of  the  lower  Courts  which  have 
been  strongly  objected  to  at  the  Bar.  Great  import- 
ance   has    l)cen    attached    to    French    authorities    who 

■|^y  down  that  the  iiupot  des  patentes,  which  is  a 
|ax  on  trades,  and  which  may  possibly  have  atlorded 
hints  for  the  Quebec  law,  is  a  direct  tax.  And  it  has 
been  suggested  that  the  provincial  legislatures  possess 
[68(S]  powers  of  legislation  either  inherent  in  them  or 
dating  irom  a  time  anterior  to  the  Federation  Act,  and 

jiot  taken  away  by  that  Act.     Their  Lordships  liave  not 

:  >|fchought  it  necessary  to  call  on  the  respondent's  counsel, 

'.f 

Jjind,  therefore,  possibly  have  not  heard  all  that  may  be 
^aid  in  support  of  sucli  views.  But  the  judgments 
"below  are  so  carefully  reasoned,  and  the  citation  and  dis- 
';;Cussion  of  them  here  has  been  so  full  and  elaborate,  that 
^heir  Lordships  feel  justified  in  expressing  their  present 
^isseut  on  these  points.  They  cannot  think  that  the 
-^rench  authorities  are  useful  for  anything  but  illustra- 
I,  and  they  adhere  to  the  view  which  has  always  been 
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taken  Ity  this  Committee,  that  the  Federation  Act 
exhausts  the  whole  range  of  legislative  power,  and  that 
whatever  is  not  thereb}'  given  to  the  provincial  legisln- 
tines  rests  with  the  parliament. 

The  result  is  that,  though  not  wholly  for  the  saine 
reasons,  their  Lordships  agree  with  the  court  of  Queen's 
Bench  ;  and  they  will  humbly  advise  Her  Majesty  to 
atlirm  their  decree,  and  to  dismiss  the  appeal  of  the  lUnk 
of  Toronto. 

The  oMier  three  eases  possess  no  points  of  distinction 
in  favour  of  the  appellants.  That  of  the  Canadian  Bank 
of  Commerce  is  exactly  parallel.  The  Merchants'  Bank 
of  Canada  has  its  principal  place  of  business  in  Montreal 
and  to  tliat  extent  loses  the  benefit  of  one  of  the  arguments 
urged  in  favour  of  the  other  banks.  The  insurance  com- 
pany is  taxed  in  a  sura  specified  b}'  the  Quebec  Act,  and 
not  with  reference  to  its  capital,  and  so  loses  the  benetit  of 
one  of  the  arguments  urged  in  favour  of  the  banks.  The 
cases  have  been  treated  as  substantiallj^  identical  in  the 
Courts  below,  and  their  Lordships  will  take  the  same 
course  with  respect  to  all  of  them. 

The  a])pc11aiits  in  each  case  must  pay  the  costs  of  the 
appeal. 


Jt'lRfMENT.S    tN    QCKBEC    CnUIM    OV    QuEKN'.s    HkNCH. 
[Reiiorteil  Montreal  Law  Re|>.,  1  Quocn'H  Boiicb,  122.] 
DoKiON,  C.  J.  :— 

Nino,  cases  lla^•o  been  submitted  to  us  in  urder  to  teat  the  legality 
of  taxes  imitosed  by  an  Act  pas.^ed  by  the  Legislature  of  the  Pro- 
\incc  of  Quebec,  in  the  45th  year  of  Her  Majesty's  reign,  under  ca]'. 
22,  and  entitled  "An  Act  to  impose  certain  direct  taxes  on  certaiti 
commercial  corporations. '' 

The  first  section  of  this  Act  which  imposes  the  taxes  claimed  by 
these  several  actions,  is  in  the  following  terirs  : — 

1.  "  In  order  to  provide  for  the  exigencies  of  the  public  service 
of  this  Province,  every  bank  carrying  on  the  business  of  banking  in 
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thih  Province,  every  insurance  coniimny  acct'i.t.iig  riaks  and  Iransao-  1887 

ting  the  business  of  insurance  in  this  I'rovince,  every  incorporated  ^^^^^  ^^^, 
company  cirryinu'  oii  any  labovir,  trade  or  l>usine:w  in  this  Province,  Toiionio 
ever>  incorporated  loan  company  mnVw^  loans  in  this    Trovince,        l^^^J;,,^. 

[11:4]  every  incorporated  navigation  company  running  a  re^^ular  line  of  

Bteamors,  steamboats  or  nther  vessel.s  in  tiie  waters  ol  this  Province,  'j.H.,  Quebec, 
every  leleyrapli  company  vuiking  a  telegraph  line  or  part  of  a  tele-  Dorion,  C  J. 
graph  hue  in  this  Trt-vince,  every  telephone  comi)any  working  a 
telephone  line  in  this  Province,  (ivery  city  jjassengev  laihvay  nr  tram- 
way company  working  a  line  of  railway  or  tramwar  in  t'as  I'rovirce, 
and  I  very  railway  o-mpany  working  a  railway  <.r  part  of  a  railway 
in  this  Province,  shall  amuially  pay  the  several  axes  mentioned  and 
speeitiod  in  section  three  of  thi-*  Act,  which  ta.ve.s  are  hereby  im- 
pos'  !  tipou  each  of  sucli  commercial  corpiu-ation.i  respectively." 

Section  3  says  :  The  annual  taxes  imposed  upon  and  payable  by 
tlie  cimmercial  corporations  mentioned  in  section  1  shall  be,  on 
bank.s  .  .  .  ?!1,000  when  the  paid-up  cai)ital  is  from  ^500,000  to 
?iil,tM)r.,000,  :nul  an  additional  sum  of  $'2M  for  each  million  or  frac- 
tion of  a  million  dollars  of  the  i)aid-up  cai>ital  from  one  million  to 
three  milli(m  dollars,  and  a  further  additional  sum  of  8KH)  for  each 
million  or  fraction  of  a  million  dollars  of  the  pai<l-up  capital  over 
three  million  dollars,  and  an  additional  tax  of  $100  upon  each  ofHce 
in  the  cities  of  Montreal  and  <^)uobec,  and  !?'20  for  each  ollice  in  any 
other  place. 

By  the  subseciuent  provisions  of  thi.-*  Act,  these  taxes  are  )iayable 
-annuHlly,  and  the  recovery  can  be  made  on  behalf  of  ller  Majesty, 
4ind  by  i^ect.  10  t'lese  taxes  are  to  form  part  of  th'j  consolidated 
revenue  of  the  Province. 

Of  the  nine  cases  under  consideration,  which  have  all  been  in- 
stituted l)y  the  revenue  inspector  for  the  dirtrict  of  Montreal,  ii\e 
aie  agair.st  banks,  and  the  others  against  an  insurance  company,  a 
manufiicturing  company,  a  railway  and  navigation  ciuni)any,  and  the 
ni  ith  agninst  a  navigation  company.  Of  these,  -^ix  were  incor- 
porated either  by  the  Domini'  ii  I'arlif.ment  or  before  the  passing  of 
till)  B.  ^l'.  V,  Act,  1867  ;  one  was  incorporated  in  England,  and  two 
in  the  United  States.  Three  have  their  principal  offices  in  the  Pro- 
vince of  (.^>uebec,  and  the  others  have  their  i)iineipal  offices  out  of 
the  Province,  but  they  are  all  doing  business  in  the  Province  of 
Quebec.  The  stocl.  in  ilu\=e  of  the  companies  is  held  by  parties  re- 
[125]  siding  out  of  the  Province,  and  in  the  others  by  p.^rties  a  por- 
tion of  whom  reside  in  the  Province,  while  the  other  portion  reside 
■out  of  the  Province. 
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1887  III  tlio   live  biink   i'ivsoh   tlio  (vtiuiis  liuvo  1)0011  ilisiiiissoil  by  Mr, 

.Tuslico  Iliiiiivillo,  ami  in  tlio  foiii-  ntliors  tlioy  Iiavo  boon  iiiaintaineu 
by  Mr.  Jiistioo  .lotto  ami  Mv.  .fustice  Mathiou. 

Tlioso  uino  011808  furiu  part  t)f  a  laiyor  miinln-r  of  oasos  now  poiid- 

iiit;  a.i^aiiist  ntlor  o(H[)oiali()iis  for  (Iio  roonvory  of  siiiiibir  t/ixos,  ami 

^'    ''  ^"''  ''^''  havo   bi'oii   ii'proflontoil  at   tliu  huariii;,'  a^l  iiulicatiiig  tlio  (UlVeroiu 

Dorion,  ('..1.    classos  into  which  tho  whole  of  tlio  cases  may  bo  dividoil  aocordinir 

to  tho  Hpociil  circiMistancos  of  oach  caso, 

I  may  at  onco  say  that  1  do  not  timl  tliat  tlioso  .spocial  circuin- 
staiu'os  are  such  as  to  take  any  of  llio  oasos  out  of  the  rule  which  I 
thhik  is  applicablo  to  all  of  them. 

Ti.o  (jiiostion,  and  tho  only  question,  to  bo  docidod,  as  stated  in 
the  admissions  !,'ivon  in  several  of  tlu  se  cases,  is,  whother  or  not  the 
Provincial  LoLfislaturo  had  authority  lo  paas  the  Act,  4")  Vict.,  c.  22. 
and  to  impose  the  taxes  sought  to  bo  rocovored. 

Mr.  .histice  Rainvillo,  relying  principally  on  arguments  drawn 
from  the  decisions  rendered  in  the  United  States,  has  ruled  in  the 
five  bank  ca.ios,  that  tho  present  tax  was  not  a  direct  tax  within  the 
meaning  of  tho  B.  X.  A.  Act,  18(»7,  that  th'^  Provincial  Logi-slaturc 
had  no  authority  to  impose  such  a  tax.  and  as  a  con.<equenco  ho  has 
dismissed  tho  live  actions. 

Mr.  .Tustio<'  Jette  and  Mr.  .Justice  Mathiou,  rojeoting  tho  authority 
of  American  decisions,  a^^  inapi)licablo  to  the  present  cases,  inas- 
much as  the  wor  !s  "  direci  fa.'-cn"  in  the  American  constitution  are 
controlled  and  limited  in  their  application  by  tho  obligation  imposed 
upon  Congress  to  apportion  such  '•  diioct  taxes  "  in  proportion  to  tlu- 
census,  and  rolying  principally  oii  the  opinions  expressed  by  French 
writers  on  political  economy,  l^-nc  eome  to  an  opposite  conclusioi: 
and  declared  that  tho  legishituro  in  impo-^iiig  the  present  tax  had 
acted  within  the  limitft  of  its  authority. 

Now,  without  lejooting  altogether  the  assistance  which  may  be 
[I'iO]  derived  from  a  careful  examination  of  tho  decisiinis  rendered 
on  this  (juostion  of  direct  taxation  by  the  eminent  jurists  who.  ^ittin:^ 
in  the  Suin'ome  Court  of  the  United  States  have  had  to  g"'-'"  > 
terprotatiou  to  those  words,  as  found  in  tho  Constitution  .i 

country,  nor  the  valuable  tjpinions  expressed  by  political  ec'  lists 
as  to  tho  nieanuig  of  those  words,  I  do  not  think  that  eithoi*  of 
thost!  standards  is  a  satisfactory  (uie  in  tho  present  cases*.  It  cannot 
be  denied  that  the  words  "direct  taxes,"  in  the  Constitution  of  the 
United  States,  caiinot  apply  to  some  of  tho  taxes  which  are  else- 
where considered  as  direct  taxes,  and  that  they  were  tlierefore  used 
in  a  limited  sense  in  the  Constitution  of  the  United  States. 
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Chief  Justice  Chase,  in  tlie  ease  of  Tfrt:/.'  JimiJ:  v.  Ffnno,  (I)  1887 

after  a  can^ful  I'eview  of  the   judicial  decisions  and  of  the  opinions 
of  jurists  and  others,  came  to  the  following  conclu.sions  :-- 

"It  may  be  rightly  attirmed,  therefore,  that  in  the  [tracticrJ  coii- 
■truction  of   the  Constitution  by  Congress,  direct   taxjs  have  been 
limited  to  taxes  on  I'HhI  nnd  appurtenances,  and  tiixes  on  polls  or  Q.B..  Quebec, 
capitation  taxes."  DoriMiTcJ, 

And  the  same  learned  judge  further  says  (p.  54U) : —  

.     "It  maybe  safely  assumed,  therefore,  as  the  unaninio'is  judgment 
of  the  Court,  that  a  tax  on  carriages  is  not  a  direct  tax.     And  it  may 
furtlier  be   taken  as  established  upon  the  testimony  of  Paterson, 
that  the  word-<  direct   taxes,  a.s   used  in  the  Constitution,  comju'e- 
hended  only  ca[)itation  taxes  and  taxes  on  hind,  and  perliaf)S  taxes 
on  personal   piopcrty  by  general   valuation  and  assessment  of  the 
various  descriptions  possessed  within  the  sever.al  states.  " 
Judge  Cooley,  on  Taxation,  p.  o,  note  2,  also  says  :— 
"The  term  '  direct  taxes  '  is  employed  in  a  peculiar  sense  in  the 
federal  constitution,  in  the  [irovi.sion  re((uiring  such   taxes  to  be 
apportioned  according  to   re]»resentation,  and  they  are,   perhaps, 
limited  to  c.ipitation  and  land   taxes  ;  "  and  Kent,  vol.   1,  p.  255, 
[127  I  savs ;  "The  Constitution  contemplatel  no  taxes  as  direct  taxes 
but  si.ch  as  Congress  could  lay  in  projiortion  to  the  Census." 

On  the  other  liand,  there  is  a  great  diversity  of  opinion  among 
jurists  and  writers  on  political  economy,  not  only  as  to  what  taxes 
are  to  be  considered  as  direct  taxes,  but  even  as  to  the  definition  of 
what  constitutes  a  direct  tax. 

ftfiilin.  Repertoire,  vo.  Contributions  Publiiiues,  sec.  1.  .says  : 
"  Les  contribution.s  indirectes  sont  suivant  la  definition  (ju'cn 
donne  la  loi,  en  forme  d'instruction  du  S  Janvier  17!I0.  tons  les 
impots  assis  sur  la  fabrication,  la  vente,  le  transport  et  I'introduc- 
tion  do  pUisieurs  objets  de  connnerco  et  do  consonnnation,  impots 
dont  le  ])roduit  ordinairement  avance  par  le  fabricant,  le  niarchand 
ou  le  voituiier  est  ^upporte  et  indirectement  paye  par  le  eon.som- 
iiiateu  . " 

"Daijres  cette  detinition  les  droits  d'onregistroment  (the   droits 

f-      registrement  include  and  are  chiefly  composed  of  the  duties 

.   .i.d  on  the  conveyance  of  real  estate  whether   by  inlieritance  or 

otherwise)  ne  devraient  pas  etre  consideres  comme  des  impositions 

indirectes,  cependant  oio  s'ijd  hahif^n'  a  les  mmjer  daits  cette  dasse." 

,     "  C'e.st  auss''  .1  cette  classe  (lu'appartiennenb  les  droits  de  douane, 

'jles  droits  sur   ,  ■   tabac,  sur  les  cartes   ■!  jouer,  sur  le  sel,  sur  les 

Jkoissons,  etc." 
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[1)  S  Wallace,  53.3,  54-1. 
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18b7  "Say,  Tiaite   d  Eeoiiouiio   Politique,  p.  02 1,  luif  the   followirii,' 

passage  :—"  On  iieut  nmger  sons  deux  chefs  piiucipaux  les  diiKr- 

entes  manieres  qu'on  emploic  pouv  atteiiulio  los  I'ovcnus  des  coii- 

tribuabl'Js.      ()u  l)ien  on  leur  di'inande  diiooteiuent  uue  portion  dii 

revenu  iju'on  leur  suppose  :  c'est  1  ubji  t  des  contributions  directing  ; 

Q.B.,  Quebec,  ou  bicu  on  lour  fait  payer  une  soiuuie  quelcoiujuc^  sur  certaines  con- 

Dorioij,  C.  T.   sommations  iju'ils  font  aroc  leur  revenue  ;    c'est  Tobjct  de  ce  que 

Ton  nomnie  on  Franco  les  eontributions  indirectes.  " 

This  writer  places  among  the  direct  taxes,  "/k  contribution 
/oncicre,  li  contribution  mobilicrc  rf  les  pntu.dto,"  and  among  the 
contributions  indirectes,  "les  droits  de  douane,  Toctroi,  les  billets 
de  spectacles,  le  timbre  des  journaux,  les  droits  our  la  vente  du  tabac, 
le  transport  des  lettres  par  ia  posto,  le  timbre,"  etc.,  and  he  .says  , 
[128]  •'Toutos  cos  manieres  do  lexer  les  contributions  les  rangent 
dans  la  classe  des  contributions  indirectes,  parce  que  la  demande 
n'en  est  pas  faitc  a  personnc  dircctement,  mais  au  jiroduit,  a  la  niar- 
chandi!?e  frap[iee  de  Vimpot,"  and  in  a  note  he  adds  :  lit  non  par- 
c3qu'ellos  attoignent  indirectement  lo  0(  utribvuble  ;  car  si  elles 
tiraient  lev y  denomination  dc  cettc  demicre  circonstance,  il  fnudraif 
donner  le  mhne  nom  a  des  contributions  ires  directed,  coinme  par  ex- 
ample a  I'impol  des  patentctt  qui  toml)o  en  ])artio  indirectement  sur 
le  consommaleur  des  produits  dont  s'oco(q)o  la  patente.' 

"La  patonte,  .says  de  Geramlo,  Droit  Ailniinistratif,  vol.  4,  p.  42, 
confore  le  droit  d'exercei  librement  uiu>  liranche  d'industrie.' 
(Loi  **•  2-17  »»«)>•  1701.) 

At  page  129,  the  aanie  writer  says  :  "La  licence  a  (jut'li|u'ana- 
logie  avec  la  patentc,  elle  s'appli(jue  ^i  la  profession  oxerc('e. 

"  Elle  correspond  a  la  declaration  de  celui  (pii  Fexerce  :  elle  In 
constate. 

"  Iia  declaration  a  pour  objet  de  faire  connaitrc  ;'■  Vadniini.sLratit)ii 
CQUX  (|ui  exei'cont  une  profession  specialoment  aoumise  a  la  surveil- 
lance. 

"Elle  est  exigeo  des  debitants  de  boissons,  des  marchands  eii 
gros,  des  bnisseurs,  distillateurs  et  bouilleuis  de  profession." 

This  writer  places  the  droits  de  patcntv)^  auioni;  the  co)dributio}s 
dircctes  aod  th-?  droits  de  licences  aaion;j('  the  eontrihutioin  ivdlrecte.-^. 
(pp.  5  and  42  and  pp.  100  and  129.) 

Leroy-Boaulieu,  Traite  de  la  Science  de.s  Finances,  vol.  1,  p.  214, 
after  showing  (hat  the  detinilion  of  direct  and  indirect  taxes  is  nut 
the  tinmo  in  every  country,  says  : 

"  Par  Vimpot  direct  le  legislateur  se  propose  d'atteindre  imm6<li 
atemont  du  premier  bond  et  jiroportioniielloment  jisa  fortune  ou  i 
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sea  revonus,  lo  veritable  contribiiable  ;  il  aupprimo  tout  interm^i- 
aire  entre  hii  et  le  fiac,  et  ileheroho  une  proportionnalite  vigoureuse 
do  rimpot  !t  la  fortune  ou  aux  faoultos. 

"  Par  rimpot  indired,  lo  It'gislateur  ne  vise  pas  immediateiiient  le 
veritable  contribuable  et  ne  uliLrcho  pas  a  lui  imposer  une  charge  ^ 

[1'29]  strictement  pmportionnelle  il  ses  facultes  :  il  ne  se  propose  "<'•    "J^^eaec. 
il'atteindre  le  vrai  contribuable  q  le  par  ricochet,  par  oontra-eoup,    iMirion.  C..T. 
par  repercussion:  il  met  des  iuterniediaires  ontre   Ini  .t  le  fisc,  et 
renonco  a  une  stricte  porportionnalite  do  l"inip6t  dans  les  cas  par- 
ticuliers,  fQ  cc'-tcntant  d'une  ^^  rportionnalite  relative  en  general," 

Passy,  in  the  Dictionnaire  do  I'Ecunoinie  Politique,  vo.  inipot, 
ihys  : 

"  C'eat -.ui  usage  reg.i  de  diviser  les  imputs  on  deu.v  categories 
distinctcs.  On  appelle  dirccU  ceux  que  les  contribnables  acquittent 
eux-meinc's  pour  leur  propre  coniptc  ;  on  appelle  //i(?)/Yi-i,s  ceuxdout 
certains  d'entro  eux  ne  font  que  I'avance  et  dont  ih  obtiennent  le 
remboursement  des  mains  d'autres  personne^=. " 

The  test  applied  by  these  two  writers  to  distinguish  direct  from 
indirect  taxes  is  inconsistent  \vitn  t?'"  definition  given  by  Say,  It 
is,  however,  substantially  the  >aine  as  that  indicated  by  Merlin  as 
derived  from  the  law  of  tlio  8th  of  January,  1790,  and  by  Mill. 
Principles  of  Political  Ecoiwnvi,  lib.  5,  eh.  3.  ^  1,  who  says  : — 

"  Taxo<  are  either  dirfct  or  indirect,  A  direct  tax  is  one  which  is 
demanded  from  the  very  persons  who  it  /.>•  intended  or  desired  should 
pay  it,  I)idircet  /((.>•<>  .u-o  tho?3  which  are  demanded  fioin  one  per- 
son in  the  expectation  and  intention  that  he  shall  indemnify  him- 
self at  the  expense  of  another  :  such  as  thy  eycise  or  customs.  " 

And  Wii\ker~  Selener  of  IVealth,  ]),  :538  :  — 

"A  direct  iar  is  demandeii  of  the  person  who  it  is  intended  shall 
pay  it.  Indirect  iaxes  are  demanded  from  one  person  in  the  expec- 
tation that  ho  will  indemnify  himae  f  at  the  expense  of  others," 

According  to  McOulIoch,  PrincipUs  of  Taxation,  p.  1  :-  - 

"A  tax  maybe  either  direct  or  indirect.  It  is  said  to  bo  direct 
when  taken  directly  from  property  or  income,  and  indirect  when  it 
is  taken  from  them  by  making  individuals  pay  for  liberty  to  use 
certain  articles  or  to  exercise  certain  privileges," 

Under  this  last  definition  the  revenue  raised  by  means  of  the  licenses 
[130]  mentioned  in  sub-sect.  9  of  sect.  92,  of  the  Confederation 
Act,  would  in  England  bo  considered  as  the  outcome  of  an  indirect 
tax,  while  in  France  it  might  be  considered  as  a  patent  tax,  which 
is  a  direct  tax,  or  a  license  tax,  which  is  an  indirect  tax. 
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1887  Mill,  ill  ih','  work  already  cited,  ch.  o.  J;  1,  says  : — 

"  Besides  direct  taxes  on  income,  and  taxes  on  consumption,  tlu 
linaiu-ial  systems  of  most  countries  comjjrise  a  variety  of  miscel- 
laneous iiuposts  not  strictly  included  in  either  class."' 

I  do  not  wish  to  discuss  here  the  comparative  luerits  of  tliesi' 
Q.B.,  Quebec,  definitions  and  classifications.     My  only  object  in  making  the  abovt 
Dorion  C.J.   citations  is  to  show  that  the  expressions  " '/u'ec^  "  and  "  indiVcc/ 

ta.vcs,^'  ill    their    legislative   application,    are  purely  conventionjil 

terms,  having  a  different  meaning  according  to  the  different  legi.'*- 
lation  >if  each  country  in  which  they  are  used,  .and  that  as  legal 
terms  they  have  no  connnon  or  scientific  basis. 

This  could  hardly  be  otherwise,  since  in  cverj'  countrj'  new  taxos 
or  new  modes  of  taxation,  uiiknowi  in  o'.hcr  countries,  are  constantly 
brought  into  operation,  and  old  or  effete  taxes  are  revived  under 
new  names  and  a  new  classification,  so  that  it  is  almost  impossibk' 
for  foreign  writers  to  folloAv  the  changes. 

The  old  aides  or  gabelles  which  existed  in  Franco  before  tlu' 
Revolution,  and  were  abolished  by  the  Assemblee  Constituantc 
became  under  the  First  Empire  the  "  droits  reunis."  The  "  droits 
reunis  "  disappeared  with  the  Empire  ;  the  taxes,  however,  weiv 
retained  at  the  l^estoratioii.  under  the  less  obnoxious  name  of  con- 
tributions indirectes. 

In  England,  some  of  the  stamp  duties,  and  even  some  of  the 
taxes  formerly  known  as  assessed  taxes,  have  by  recent  statutes  been 
declared  to  be  excise  duties. 

Stephen.  Commentaries,  vol.  2.  p.  *)03,  (tith  ed.)  speaking  nf 
excise,  says  that,  in  England.  "  Its  advantages,  indeed,  are  such 
that  under  recent  Acts  of  Parliament  some  imposts  have  been 
classed  (jirobably  for  greate  convenience  in  collection)  under  this 
head  of  duties,  thougli  not  in  the  nature  of  excise.  This  is  the  casu 
with  regard  to  the  licenses  which  the  law  requires  to  be  annually 
[131]  taken  out  by  those  who  manufacture  or  deal  in  certain 
articles,  or  who  follow  certain  businesses.  " 

This  is  very  much  the  same  language  us(;d  by  Merlin  as  regards 
the  droits  d'enregistrement,  Avhen  he  says  they  <ni.ght  not  to  be  con 
aidered  as  impositions  indirectes.  cependant  on  s'est  habitue  h  lc> 
ranger  dans  cette  dasse.  If  such  a  change  can  be  done  by  usage  or 
custom,  surely  it  can  be  effected  by  express  legislation. 

In  the  case  of  SpriiKjer  v.  Unitc<l  Stafr.<^  (1)  the  following  passagt' 
of  a  brief  prepared  for  the  case  of  i/i/Wi^iH  v.  T/ic  l-iiifed  8tates  (2) 
by  Hamilton,  the  distinguished  statesman  and  jurist,  is  cited  : — 


(1)  102  U.  S.  Rep.,  586,  597. 


(2)  3  Dallas,  171. 
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"  What  i>  tlio  distiuctiuu  between  ('t/'cc/  and  indirect  taxes'^.     It  is  1887 

a  uiattcr  of  regret  that  terms  so  uncertain  and  vague,  in  so  impor- 
tant a  point,  are  to  be  found  in  the  Constitution.  We  shall  seek  in 
vain    for  any  antecedent  settled  legal  meaning  to  the  respective 

terms.     There  is  noixe.     We  shall  be  as  much  at  a  loss  to  iind  any  

disposition  of  cither  which  can  satisfactorily  determine  the  point."  ^.M''., Quebec, 

And  in  the  case  of  Veazie  Bank  v.  Fcnuo  (1),  to  which  I  havo  Dorion,  C. ./. 
already  referred,  Chief  Justice  Chase  is  reported  to  have  said  ; 
"  Much  diversity  of  opinion  has  alwaj's  prevailed  upon  the  (|uestion 
what  are  direct  taxes  !  Attempts  to  answer  it  bj'  reference  to  the 
detinitions  of  political  economists  have  been  frequently  made,  but 
witliout  satisfactory  results.  The  enumeration  of  the  different 
kinds  of  taxes  whicli  Congress  was  authorized  to  impose  was  {U'oba- 
bly  made  with  very  little  leference  to  their  speculations." 

All  this  shows  the  difliculty  of  aj'plying  in  every  eountrj'  the  same 
test  of  de8cripti(.)n  to  the  words  direct  or  indirect  taxcn  ;  and  1  think 
that  the  remarks  of  Chiet.lusticeChase  are  as  applicable  to  UieB.N.  A. 
Act  as  to  the  Constitution  of  the  United  States.  We  must  there- 
fore look  elsewhere  for  a  satisfactory'  interpretation  of  the  legal 
meaning  of  the  words  direct  toxntiou  as  used  in  the  B.  N.  A.  Act. 
[132]  We  nuist  lirst  exhaust  the  ordinary  rules  of  interjiretation 
applicable  to  statute  law,  and  seek  in  the  Act  itself  and  in  the 
different  provisions  relating  to  the  power  of  taxation  what  meaning 
the  Imperial  Parliament  has  attached  to  those  words.  We  must 
also  refer  to  the  other  Acts  passed  by  Parliament  on  the  same  or 
cognate  suljjects,  to  find  how  similar  taxes  have  been  classified,  and 
finally  we  must  consider  wliat  etfect  the  decisions  already  rendered 
by  our  highest  Courts  and  by  the  Lords  of  the  Privy  Council  on  the 
several  (iuestions  of  taxation,  which  bnvo  come  hr  -e  them,  have 
on  the  [)rescnt  cases.  Should  these  enquiries  fail  to  ...itisfy  us,  then 
we  may  have  recourse  to  those  more  remote  and  I  may  add  less  satis, 
factory  sources  of  information,  tiie  United  States  decisions  and  the 
-opinions  of  political  economists,  not  as  authority,  but  as  arguments 
^nd  reasons  emanating  from  eminent  jurists  and  scientific  men, 
whose  views  on  such  questions  are,  undoubtedly,  deserving  of  great 
consideration. 

By  referring  to  the  P..  X.  A.  Act.  we  find  that  the  third  sub-sect, 
of  sect.  01,  gives  to  the  Dominion  Parliament  ths  exclusive  legislative 
authority  for  the  raising  of  money  by  any  mode  or  systein")f  taxa- 
ti(m.  Section  102  provides  that  tdl  duties  and  revenues  over  which 
the  respective  legislatures  of  the  several  provinces,  at  the  time  of 
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tho  Union,  had  power  of  appropriation,  except  sucli  as  are  reaeiveii 
to  the  respective  legislatures,  ov  are  raised  by  theiu  in  accordaiKt; 
with  the  special  powers  conferred  on  them  by  tlie  Act,  shall  fdiin 
one  consolidated  rovenuo  fund  to  bo  appropria'ied  for  the  public 
service  of  Canada,  etc. 

By  sect.  121,  all  articles  ot  tlie  growth,  prt)duce  or  inauufactuiv 
of  any  of  tlio  Provinces  are  to  be  admitted  free  into  tho  oth^  r 
Provinces, 

Sect.  122  places  the  cuatonis  and  excise  law.s  in  force  in  etuli 
Province  under  the  control  of  the  Dominion  Parliament,  liv 
providing,  that  '*  IVu:  citstoms  tuul  r.-xist  hnr.f  nf  radi  Province  shall, 
.•<itbject  to  tJic  i)r()vi^liiic<  of  tltis  Art,  fonfiime  In  foiy  nulll  alt^md  l^-i 
the  P((iiia)n€)if  of  Canada.'' 

[133]  By  feet.  12.'-!  interprovincial  customs  duties  are  abolished  imA 
sect.  1-4  reserves  to  the  Province  of  New  Brunswick  the  right  t- 
levy  certain  existing  export  duiios  .:i  lumber,  but  forbids  theii 
increase  ;  and  finally,  it  is  provided  by  sect.  12G,  that  those  portions 
of  duties  and  revenues  reserved  to  the  respective  governments  or 
legislatures  of  the  Provnices,  and  the  duties  raised  by  them  (,< 
accordance  witli  the  special  potcers  conferred  vpo)i  them  by  the  Act. 
shall  in  each  Province  form  the  cmiMilidated  revenue  fund  of  tli' 
rrovi)ice, 

From  these  several  provision-^  it  is  clear  that  the  whole  of  tLo 
duties  and  revenue  of  which,  before  tho  Union,  each  of  tiio 
Provinces  could  dispose,  including  ck.s/ojh.s  and  excise  duties,  ha\i; 
been  transferred  to  the  Dominion,  together  with  the  exclusiv;' 
power  to  alter  them  and  to  raise  money  by  any  mode  ov  system  i>i 
taxatii-in  ;  except  as  regards  such  portions  of  those  duties  aiul 
revenues  which  arc  reserved  to  tlio  Provinces,  and  t<uch  othrr 
duties  as  (hey  may  raise  antler  the  special  powers  coiferred  on  ther:'. 

Tho  Provinces  have  therefore  no  power  to  deal  with  or  to  impi>M' 
customs  or  excise  duties,  nor  to  raise  any  revenue  whatsoever  liy 
taxation  unless  the  power  and  authority  to  do  so  has  been  specially 
conferred  upon  them  by  some  otluT  portion  of  tho  Act,  and  only  r^ 
the  extent  to  which  such  power  has  been  conferred. 

Now,  there  are  only  two  provisions  of  the  Act,  by  whicli  tLc 
provincial  legislatures  are  authorized  to  raise  a  revenue  by  taxation 
They  are  contained  in  su1)-sect.  2,  and  sub-sect.  9,  of  sect.  92,  Hini 
they  are  in  these  terms  :— 

Sub-sect.  2.  "Direct  taxation  witiiin   the   Province  in  orJei-  ; 
the  raising  of  a  revenue  for  provincial  purposes." 
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Sub-sect.  y.  "  Shop,  saloon,  tavern,  auctioneer  and  other  licenses 
in  order  to  the  raiaing  of  a  revenue  for  provincial,  local  or  municipal 
purpose.^." 

These  two   sub-sections  are   mere   exceptions  to   the   exclusive 
pow  r  of  taxiti'.n  conferred  on  the  Dominion  Parliament  by  sect. 
[131]  91.  sub-sect,  ;3,  and  must  l)0  read  in  cunnoction  with  th  s  last  Q^t  Q^e  ec. 
■ub-soction,  as  if  it  was  in  the  following  terms,  \  iz.  :  Dorion,  C.  J. 

"It  shall  be  lawful  for  the  Queen,  by  an.l  with  the  advice  and 
consent  of  the  Soiat  •  and  House  of  Comniona,  to  make  Jaws  for 
the  peace,  t.r.ler  and  good  government  of  Can  id.i,  in  relation  to  all 
matt,  rs  not  caning  wiiliin  the  elas-sos  of  aubjects  by  this  Act 
aSfligned  exelusivel,'  to  tiie  legislatures  of  the  Provinces  ;  and  for 
greater  certainty,  but  not  so  us  to  restrict  the  generality  of  the 
foregoing  terms  of  this  section,  it  is  hereby  decl  ired  that  (uotwith- 
■taniiing  anything  in  this  Act),  the  exclusive  Legislative  authority 
of  the  Pailianunt  of  Canada  extends  (o)  to  the  raising  of  money  by 
•ny  mode  or  system  of  taxation,  with  the  exception  that  each 
Piirovinoial  Legislature  may  exchisively  make  laws  in  relat  on  to 
direct  taxation  within  the  Province,  in  order  to  the  raising  of  a 
revenue  for  i)rovincial  puipo-es,  and  (9)  in  relation  to  shop, 
Miloon,  tavern,  auctioneer  and  other  licenses  in  order  t  >  the  raising 
of  a  revenue  for  provincial,  local  or  municipal  purposes." 

There  is  no  authority'  here  conferred  on  tlie  ju'ovincial  legislatures 
to  raise  a  revenue  by  indii-ect  taxation,  nor  by  customs  or  excise 
duties  except  in  so  far  as  shop,  saloon,  tavern,  auctioneer  and 
other  licenses,  may  bo  considered  as  excise  dutie:<,  all  otheis  being 
excluded  by  the  exclusive  power  cf  taxatinu  confirred  on  the 
Dominion  Parli;iment  by  sub-sect.  3,  of  sect.  9i  and  by  sects.  102, 
121,  122,  123,  lJ4and  126  already  mentioned. 

This  is  ma  Ij  very  clear  by  the  resolutions  which  were  submitted 
to  the  Legislature  of  the  Province  of  Canada  as  the  basis  of  tlie 
Oonfeder.ition  Act.  Resolution  29  (Debates  on  Confederation,  p. 
S),  (1)  proposed  that  :  "  The  (leneral  Parliament  sliall  have  power  t<i 
make  laws  for  the  peace,  welfare,  etc.,  and  especially  laws  respect- 
ing : 

"  3.  The  imposition  or  regulation  of  dutie  of  Customs  on  Imports 
•nd  Exports— except  on  exports  of  timber,  etc.,  fmm  New  Bruns- 
irick  and  of  coal  and  other  minerals  from  N  va  Scotia. 

"4.  The  imposition  or  regulation  of  Excise  Duties. 
gl85]     "5.  Tiio  raiding  of  money   by  all  or  any  other  modes  oi 
Returns  of  Taxation. " 


(3) 


(1)  ante,  vol.  2,  p,  69L 
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1887  In   the   Coiifedoration    Act,    the   articles   3   and  4  of   the   Jf)th 

""^  resolution  were  dropped,  except  as  to  export  duties  on  Uimbiv  in 

Nc'u  Brunswick  find  on  coal  in  Nova  Scotia,  which  were  provided 
for  in  anctlier  form  by  sects.  lO'i  and  124  of  the  .^ct,  and  article  5, 
which  bocauio  sub-sect.  3  of  the  9lst  sect.,  was  mnditied  liy  striking 
Q.B.,  Quebto.  out  the  words  "all  or  any  other  modes  (U-  systems  of  taxation,"  and 
Dorion  (1  J.   substituting  therefor  the  words  "by  any  mode  or  system  of  taxation. " 

so  as  fo  include  the  duties  of  customs  and  of  excise  mentioned  in 

the  third  and  fourth  art:.cle8  ;  and  to  avoid  doubts  as  to  tlie  resj  ec 
tive  powtTs  of  the  Doiiiiiiion  Parliament  and  of  the  Provincial 
Legislatures,  the  woid  ''oxc  usivcly,"  was  addt d  in  the  tirat  part  of 
sect.  91  so  as  to  give  to  the  Dominion  Parliament  the  exclusive 
power  to  legislate  on  custouts  and  excise  duties,  as  well  as  on  liie 
other  subjects  mentioned  in  this  section.  Then  the  oilier  sections 
already  cited,  namely,  1(J2  and  126,  specially  provide  tiiat  tlie  Iccal 
go. ernmonts  .shall  have  no  other  sources  if  revenue  except  those 
expics.sly  rtservi'd,  and  those  which  they  ;ire  auth(  rized  to  rai-sc  in 
accordance  with  the  special  powers  conferred  upon  them  by  the 
Act;  so  that,  apart  from  the  exclusive  authority  gi\on  to  the 
Dominion  Parliament  to  raise  a  revenue  by  all  modes  of  taxation, 
we  have  the  repeated  declarations  contuaied  in  sects.  102  and  liC, 
that  the  provinces  shall  have  no  right  to  impose  any  duties  or 
taxes  except  under  the  special  powers  given  to  them  by  the  Act 

I  find  no  difficulty  in  rcconoilin;,'  the  ex"lusive  power  given  to 
the  Doniini(m  with  the  exclusive  power  attributed  to  the  Pro- 
vincial Legislatures  as  regards  taxation.  The  Dominion  I'iirliannr'nt 
has  the  exclusive  power  to  raise  a  revenue  by  all  ujodes  of  taxation 
for  Dominion  purposes,  and  the  Provincial  Legislatures  have 
exclusive  authority  to  raijo  a  revenue  by  direct  tax.ition  for  Pro- 
vincial purposes.  That  is,  the  Dominion  alone,  to  the  exclusion  of 
the  Provincial  Legislatures,  is  authorized  to  raise  a  revenue  for 
[13l)]Dominion  or  general  purposes,  and  the  Prf)vincial  Legislature? 
to  the  cxcluFion  of  the  Dominion  Parliament,  are  authorized  to  rai.r 
a  revenue  by  direct  taxation  for  their  respective  provinces.  li 
other  words,  the  Ooujinion  Parliament  cannot  interfere  with  the 
taxation  for  Provincial  purpose^,  nor  the  local  legislatun'S  with  tli' 
taxation  for  Dominion  i)urpose8. 

It  has  been  c<.-.  tended  that,  as  by  sub-sect.  16  of  sect.  92  the  loea! 
legislatures  were  aithorized  to  legislate  on  all  matters  of  a  purely 
local  or  private  nature  in  the  })rovinces,  they  were  thcrcfou 
authorized  to  raise  a  revenue  for  provincial  purposes  by  all  umdes 
of  taxation,  inclu'ling  direct  and  indirect,  as  well  as  by  customs 
and  excise  duties.     The  answer  to  this  contention  is  obviouB. 
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:    One  of  the  most  elementary  rales  of  interpretation  of  Statutes  is  1887 

■that  general  inovisions  in  an  Act  of  Parliament  do  not  c  .ntrol  nor  ^^^^  ^^ 
«ffect  tlie  special  onactni.-nti  which  it  ccr.taini  and  therefore  Lhe  Tokunto 
general   autiiority  conferred  by  .sub-section  16  as  to  matiers  of  a        ^^^^j^g 

purely  load  -r  i)rivaie  nature  in  the  province  can  only  apply  1o  

■uch  other  m  dter.s  as  are  not  spetially  provided  for  by  tlie  Act,  and  Q.B-.  Cjuebec. 
«s   tho  sul.joct  of  provii'cial  taxation  is  specially  provided  f..r  by   Dorion,  C.  J. 
*ub-sects.  2  and  !>  of  sect.  92,  sub-sect.  l(i  does  not  apply  to  the 
-iubject  <.f  tax.ition.     (Dwarri?,  p.  705.) 

If  sub-sect.  10  was  not  limited  by  ihii  preceding  sub-^ects.  2  and 
9,  tlieso  sub-.sectiiins  w  uld  have  been  quite  unnecessary,  since 
■ub  sect,  JO,  by  the  geneiahty  of  its  teinis,  would  liavo  coveted  all 
■ubjects  over  wliicli  tlic  Provincial  Legislatures  could  have  exercised 
their  legi.slative  authority. 

Tho  historical  evidence  derived  from  the  discussions  which  took 
place  in  tho  p.irliauunt  of  Canada  on  the  confederation  resolutions 
shows  tliat  it  was  never  intended  that  the  local  1«  gislatuics  should 
have  the  unlimited  power  to  impose  all  kinds  of  taxes. 

Sir  Alexander  (ialt,  then  Finance  Minister,  in  explaining  the 
fin;uicial  aspect  <'f  the  ])ropo.5ed  co  federation,  said  :  (Parlianientary 
Debates  on  Confe  leration,  p.  OS)  "If  noverthi'less  the  lojal  revenues 
[137]  bocouie  inadequate,  it  wdl  bo  necess-sry  for  the  local  govera- 
me  its  to  have  recourse  to  direct  taxation,  and  I  do  not  liesitato 
to  say  tliat  one  of  the  wisest  prtjvisions  in  the  pio[)osed  constitution, 
tsad  that  which  aflords  the  surest  guarantee  that  the  peoj)le  will 
take  a  lio.dthy  interest  in  tlieir  own  aflairs  and  see  that  no  extra- 
vagance is  coininitted  by  tliose  placed  in  power  over  tliem,  is  to  be 
found  in  tlie  fact  that  those  who  are  called  upon  to  aduiinisier 
pub  ic  affairs  will  feel  when  they  resort  to  direct  taxation,  tliat  a 
«olonin  responsdiility  rests  upon  them,  and  that  that  resptmsibility 
will  1)0  exacted  by  the  people  in  the  most  pereuipbury  manner.  If 
tiio  men  in  power  find  that  they  ;ire  required,  by  means  of  dinci 
taxation.,  to  procure  tho  funds  necessary  to  administer  t  le  local 
affairs  fi>r  which  abundant  provision  is  made  in  tho  scheme,  they 
will  jiause  before  they  enter  upon  any  career  of  extravagance. 
Indeed  1  do  not  hesitate  to  say,  that  if  tlie  public  men  of  tiese 
provincis  were  sufficiently  educated  to  understand  their  own 
interests  in  the  true  li^dit  of  tlie  principles  of  piditical  economy,  it 
woul  I  bo  found  better  now  to  substitute  direct  tajufion  for  some  of 
the  indirect  modes  by  which  taxation  has  been  imposed  upon  the 
ilrtustry  of  the  people.  I  do  not  however  believe  that  at  this 
J^oment  it  is  possible,  nor  do  I  think  the  people  of  this  country 
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1887  would  support  <iny  govern iiuiit  in  adopting  this  meii sure,  unless  it 

were  forced  upon  them  by  tlio  pressure  of  an  overwhelming  necos 
sity." 

And  further,  (p.  (19,)  Mr.  G.dt  added  : 

"  n  t'ans  erring  fo  the  general  government  all  thd  large  aoui  t  ( 

Q.B.,  Quebec,  of  revoTiue  and  in  placing  in  their  hand,  with  a  single  excepti^.u, 
Dorion  C  J     t^^ftt  "f  t'''>"ct'^  ta.atfiou,  all  tho  means  whereby  the  industry  of  tir, 

peiiple  may  bo  mado  t  <  contribute  to  the  wants  of  the  state,  et.i 

The  t  IX  Mr.  Gait  was  speaking  of  and  which  he  thought  cov':i 
only  be  forced  on  the  peo)>(e  by  the  pressiire  o '  an  overwhelmiiuj  iiecesnity. 
was  neithei'  a  customs  nor  an  excise  duty,  both  of  which  the  peoitli 
of  Canada  had  Inng  been  a^tcustonied  to  yny,  but.  the  direct  t.u 
which  is  assessed  by  the  tax  gatherer  going  to  every  house  and 
[138]  exacting  either  a  capitation  tux,  era  proportion  of  each  inhabi- 
tant'.-, income  or  ju'operty  to  replenish  the  provincial  treasury.  Thcsu 
wore  the  unly  direct  taxes  known  in  the  provinces,  in  some  of  whicti 
they  were  raised  for  municipil  and  jjart  ally  for  school  purposes. 
When  Mr.  Gait  gave  this  solemn  warnini,'  to  the  public  men  whn 
would  be  charged  under  coufederati  n  with  the  mana.ement  of  the 
provincial  affairs  and  spoke  o!  this  dreaded  direct  tax,  he  did  not 
contt-mplate,  that  to  convert  it  into  the  most  popular  t;ix  ever 
imposed,  it  would  only  b^^  necessary  for  the  provincial  legislaturos 
to  pass  an  Act,  witli  the  title  :  "  An  Act  to  raise  a  revenue  lor 
provincial  purpose.*  by  means  of  a  direct  tax  within  tlie  Province,' 
and  to  enact  that  every  liritisli,  foreign  or  domestic  insurance  cor 
porati  n,  every  b.ink,  every  loan  company,  every  navigation  and 
telegrapli  company,  wlu  ther  incorporated  in  Canada  or  elsewhere, 
whether  their  stock  was  held  in  the  province  or  not,  but  doing 
business  in  the  pioviiico,  should  pay  a  tax  calculated  not  on  tht 
amount  of  businobs  dine  in  the  province,  but  on  the  paid-up  capital 
or  stock  of  each  company,  so  as  to  indirectly  collect  the  greater 
portion  of  this  tax  tlirough  the  English,  the  American  and  othei 
capitalists  investing  their  money  in  any  of  the  commercial  enter 
prises  mentioned  in  tlie  Act. 

As  however  the  legislatures  of  the  Provinces  cannot  extend 
their  power  of  taxation  by  declaring  that  a  tax  is  a  direct  tax,  if  it 
is  not  sounder  the  B.  N.  A.  Act,  we  have  to  examine  the  question 
raised  n  the  present  cases  irrespective  of  the  description  or  name 
given  by  45  Vict.,  c.  22,  to  the  tax  imposed  by  its  provisions. 

It  is  not  contended  that  the  present  tax  was  imposed  under  the 
authoiity  of  sub-section  9,  for  it  is  not  a  tax  raised  by  means  of 
licenses,  and  it  is  evident  that  the  legislature  intended  to  imjwu 
ceitain  direct  taxes,  since  it  has  used  those  very  words  in  the  title 
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-of  thi?  Act,  -yot  it  ia  nocesgary  to  ascertain  what  is  the  character  of 
the  duties  which  the  Provinces  are  authurizod  to  raise  by  means  of 
till-  licenses  montioucd  in  sub-section  9,  in  oidor  to  collect  tho 
[l;j9j  moaning  which  the  Lugislaturo  of  the  late  Province  of  Canada 

an-i  the  Impt^ria'   Parliament  have  attached  to  tho  words  'dinct  

taxation"  as  uped  in  the  resolutions  passed  by  that  legislature  and  Q.B.,  Quebec. 
in  tlio  li.  N.  A.  Act.  Dorion, O.J. 

It  .spoms  evident  that  neither  the  Legislature  of  Canada  nor  the  

lmi-""ial  Parliament  did  consi('.or  that  the  rovenuos  to  be  raised  by 
these  licenses  were  "direct  taxes"  otlierwise  sub-sect.  9  would  have 
had  no  meaning,  since  "direct  taxation"  was  already  provided  for 
by  .■<ub-se'Jt.  '2. 

Now,  lot  us  see  how  these  license  duties  and  other  similar  duties 
"were  considered  in  England  before  and  at  the  tin)otheB.  N.  A.  Act 
•was  passed.  As  far  back  as  180:^,  the  Imperial  Parliament  passed  an 
Act  (4;j  Geo.  111.,  c.  CO)  to  repeal  duties  of  ('.»:c/a'c,  and  to  impose 
•othei  -  to  replace  them.  The  first  item  of  tho  now  duties  mentioned 
in  Sc'odule  A.,  under  the  title  ^'■DuUea  of  I'J.ccise,"  is  a  duty  of  six- 
pence on  .'^ales  by  auction  of  certain  property  to  the  amount  of 
twenty  shilling.^,  and  the  second  item  is  of  another  duty  of  ten- 
pen-e  on  similar  sales  of  other  classes  of  property.  Then  the  same 
8che<lule  heuled  "Wuties  of  excise"  contains  a  description  of  persons 
who  ire  obliged  to  take  license.s  in  order  to  exercise  certain  trades 
-or  businesses,  and  among  them  are  to  be  found,  besides  those  for 
nianufiicturit)g  or  selling  beer,  ale  or  8pirit.•^  of  any  kind,  fvcry 
perxon  e.vercisi)i.ij  the  trade  or  business  of  auctioneer,  every  pcr.-<on 
tradini,'  or  vending  or  selling  coffee,  tea,  cocoan)it,  every  persim  trad- 
ing in,  vending  or  selling  gold  or  i-ilt'er  phtte,  every  doiiler  or  seller 
•of  tobacco  or  .siu^//',  for  which  licenses  they  have  to  pay  a  license  fee 
varying  in  amount  accortlingto  the  kind  or  amount  of  business  done. 

Tiio  necessities  of  state  durhig  the  great  continental  wars  of  the 
"first  ([  larter  of  flie  present  century  required  constant  changes  i\\ 
those  licenses  ;,iid  duties,  and  there  are  several  statutes  in  which 
ihuy  are  described  as  excise  licenses  and  excise  duties. 

In  course  of  time,  new  taxes  were  imposed,  and  among  others  a 
[IV  ]  tax  on  railway  cimpauies,  wiiich  is  charged  on  the  number  of 
passengers  carried.  No  license  is  required  in  thi-^  ca^e.  Tue  tax 
is,  however,  placed  in  the  list  of  excise  duties. 

In  1864,  three  years  before  the  passing  of  the  B.  N.  A.  Act,  the 
Imi>erial  Parliament  passed  the  27th  it -JSth  Vict.,  c.  riO,  by  which 
it  is  enacted  [sect.  6J  that  from  and  after  the  first  day  of  Ju'y,  1864, 
the  duties  now  payable  by  law  upon  or  in  respect  of  the  licenses 
*o  be  taken  out  in  the  United  Kingdom  "  by  persons  carrying  on 
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1887  the  trarics  and  buainesaes  liereiniifter  mentioned  as  described  and 
defined  liy  the  several  Htatutes  relating  to  such  licenses  and  tiiidej 
or  businesses  respectively,  (tiiat  is  to  say): — Ai)|irai8er8  ;  pawn 
brokers;  dealers  in  gold  imd  silver  j)'ato  ;  owners,  pioprietnr«, 
makers  and  compoundms  of  and  persons  utterin./,  vending,  or  ex- 
(r/.B.,  Quebec,  posing  to  sale  or  kteping  ready  fur  sale  any  medicine  liable  tt 
Dorion  C.J.   stamp  duty  ;  hawki.rs  iind  pedK'rs  ;  house  agents  ;  i-ellers  of  playiiii; 

cards  (being  makers  thereof,)  and  sellers  of  playing  cards  (not  being 

makers  thereof,)  sliall  respectively  bo  denominated  and  be  dcenud 
to  b"  duties  of  oxciso,  and  the  said  licenses  respectively  shall  be 
granted  bv  such  otlicer  or  uthcers  of  excise  and  shall  be  in  such 
form  as  the  connnisumors  of  inland  revenue  shall  direct  in  that 
behalf." 

Again,  if  we  look  at  the  returns  made  to  Parliament  of  tht: 
difi'erent  sources  of  revenue  for  the  fiscal  year  ended  on  the  31st  of 
March,  18G6,  t'le  year  before  the  Act  of  Confederation  was  passed, 
we  find  the  last-mentioned  duties  classed  among  the  duties  collect 
ed  from  excise,  as  also  the  railway  tax,  the  stage  carriage  tax, 
licenses  and  duties  on  retailors  of  spirits,  on  tea  and  cofl'ee  dealers, 
on  auctiimeer-'.  and  on  many  other  classes  of  persons  carrying  on 
particular  trades  or  business. 

It  may  be  true,  as  observed  by  Stephen,  loc.  c't.,  that  some  uf 
these  imposts  are  not  properly  in  the  nature  of  excise  duties  if  thcst 
words  are  used  in  the  limited  sense  of  duties  on  [articles  of]  ccmsunip- 
tion  ;  but  it  is  not  the  technical  classification  which  political  econo- 
mists might  make  of  these  diftevent  imposts  we  have  to  ascertain ; 
it  is  the  legal  moaning  which  tlio  Ini})erial  Parliament  has  attached 
to  the  duties  which  the  Provincial  Legislatures  are  authorized  to 
impose  by  means  of  shop,  tavern,  auctioneer  and  other  liceni-ei 
[141]  mentioned  in  sub-si-ct.  9,  and  this  v>v  find  ch  arly  ind  catod  in 
the  several  stat<)tes  whi'-h  have  been  pa^sul  .nnce  the  bi  ginning  oi 
the  present  centmy  to  ro;^ulate  excise  du  ies,  and  in  the  public 
documents  sulaniLtedto  and  sanctioned  by  the  Imperial  Parliameiit, 
If  these  license  duties  in  their  origin  ware  not  strictly  excise  dutiei 
in  the  technical  sense  of  those  words,  they  are  so  intimately  connected 
witii  them,  as  accessories  to  tho  raising  of  excise  duties,  that  thej 
have  long  S'nce  been  considered  as  part  and  portion  of  them  ;  and  if. 
as  Merlin  tells  us,  tho  droUa  d'  eiiregistreinent  in  Franco  are  g>neralh 
considered  as  indirect  taxes,  although  they  are  not  properly  so, 
th  re  is  far  greater  reason  in  c  nstruing  an  Imperial  statute  to 
consider  as  excise  duties  what  the  Imperial  Parliament  has  re])eatedlj 
declared  to  be  so. 
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■     The  licena.8  uiuiitioned  in  sub-sect.  »  of  the  B.  N.  A.  Act,  are  the  1887 

■ame  as  some  i.f  those  meutioiiud  in  the  statutes  and  returns  we  ~^ 

have  just  referred  tu  ;  and   in  the  absence  of  any  expressions  to 

distill  'Uiali  th.'i.i  fr,im  t)ie  r*am.'  impnts  levied  in  England,  we  must 

hold  tiiat  tliey  are  of  the  same  character,  and  that  by  enacting  the 

9th  Bub-sfct.  of  sect,  !JL',  Parliament  clearly  indicated  their  inten-  tj.H.,  Quebw. 

tion  of  authorizing  the  Provincial  Legislatures  to  impose  by  means    Dorion,  O.J, 

of  licenai',s,  imposts  which  were  different  from  and  not  included  in  

the  authority  given  by  aiib-sect.   2  to  rai.se  a  revenue  by  direct 
taxation, 

Tiu)  next  en(|uiry  it  as  to  whether  the  present  taxes  are  of  the 
•ame  nature  as  those  mentioned  in  sub-sect.  9. 

It  see-.ns  tc  ho  indifferent  how  a  business  tax  is  levied  in  England. 
■  It  is  sometimes  by  a  license  fee,  as  in  the  case  of  shop  and  tavern 
keepers,  hawkers  and  pedlers,  etc.  ;  sometimes  i)artly  by  a  license  foe 
and  partly  by  a  percentage  on  the  busino'^.s,  as  in  the  case  of 
auctioneer-,.  In  the  ca^e  of  railways,  no  licenses  are  issued,  and 
the  tax  is  on  the  number  of  passengers  carried,  that  is,  on  the  gross 
busine  ;3  of  the  companies,  or  it  is  on  the  number  of  miles  run 
irrespective  of  the  business  done,  as  in  the  case  of  stage  carriages, 
[142]  and  sometimes  oil  the  kind  of  c  irriage,  the  number  of  seats  they 
have,  or  the  numbjr  of  horses  attached,  that  is,  on  the  capacity  to 
do  business  irrespective  of  its  amount,  and  yet  the  nature  of  the  tax 
is  not  changed  by  these  ditlerences,  aud  in  all  these  cases  the  impost 
is  consideied  as  an  excise  duty. 

Cooley,  on  taxation,  pp.  20-21,  says  :  — 

"Taxi^s  on  Employments. — A  tax  on  the  privilege  of  carrying 
on  a  business  or  employment  will  commonly  be  imposed  in  the  form 
of  an  e.ccU  ■  ta.c  on  the  lije  ise  ^  >  pursue  the  employment ;  and  this  may 
be  a  speiiflo  suiu  or  a  sum  whose  amount  is  regulated  by  the  buii-  * 

nesi  done,  or  innoma,  ov  profits  earned.  Sometimes  small  license 
,  fees  are  required,  mainly  for  the  purpose  of  legulation,  but  in  other 
■  oa^es  substmtial  taxes  are  demanded,  becaise  the  persons  upon 
whom  'hey  are  laid  woidd  otherwise  escipe  taxation  in  the  main,  if 
not  entirely.  Instances  of  hawkeia,  pedlers,  auctioiieeis,  etc  ,  will 
reailily  occur  to  the  mind.  The  form  of  a  license,  though  not  a 
necessa'y,  is  a  convenient  foriu  for  such  a  tax  to  assume,  because  it 
then  becomes  a  condition  to  entering  upon  ilie  business  or  employ- 
ment, and  is  collected  without  difficulty  ;  but  it  is  equally  com- 
petent to  impose  and  collect  the  tax  by  the  usual  meth  ids." 

Mr.    Justice   Cooley   in   the  case   of    YoU'ujhlood  v.   Sextoii   (1) 
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(1)  32  Michigan,  406,  425. 
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1887  Hftys  : — ''Taxes  uixm  huaiiioBa  are  usually  collected  in  the  fonn 
of  license  foes  ;  antl  this  tnav  possibly  luvvo  lod  to  the  idea  ijiat 
auoms  to  have  prevailed  in  8(>nie  (pmrtorH  that  a  tax  iniplio'l  n 
lie  nso.  But  then'  is  no  necessary  connection  whatever  but\\  on 
tliem.  A  business  may  be  licensed  and  yet  not  tnxtu,  or  it  may 
Q.B.,  Quebec,  bo  taxed  and  yet  not  licensed." 

Dorion  C  >1        This  shows  tha'  i  ho  character  of  a  tax  is  not  altered  by  the  fact 
—  tliat  it  is  colhsctt^d  by  moans  of  a  license  fee  or  without  a  license. 

Ill  the  present  instauo(^  thi-  tax  imposed  wa.s  m  ntioned  as  a 
license  or  a  liccnso  tax  in  the  bill  when  Hrst  inlroluced  into  the 
Lugialature.  Duiiug  tho  progress  of  the  measure  the  title  of  the 
bill  was  ch  niged  into  that  of  an  Act  to  impose  certain  Direct  Taxet 
[143j  on  certain  coui'iiorcial  corporations,  ft  cannot  be  reasonably 
contended  that  the  nature  of  tho  tax  was  thereby  altered.  The 
name  alone  was  changed,  but  not  the  substance. 

It  is  also  evident,  that  there  can  be  no  dilFerence  whether  the  tm 
is  imposed  on  individuals,  companies  or  corporations.  We  have 
just  seen  that  in  England  an  excise  duty  was  itnposed  on  railway 

corpora!  ions,  as  well  as  on  the  owners  of  stage  carriages  and  hackney 
coaches. 

In  the  United  States,  where  the  St  ito  Legislatures  are  endowed 
with  gener.il  jjosvers  to  legislate  on  all  subjects  not  specially  dele 
gated  to  Congress  representing  the  Federal  lej^islative  authority, 
and  where  the  several  States  are  authorized  to  raise  a  revenue  by 
means  of  Excise  Diificg,  the  question  as  to  the  nature  of  a  tax  on 
the  business  carried  on  by  cnrporations  has  repeatedly  been  adjudi 
cated  upon  and  its  proper  classiiication  d'  termined. 

In  tho  ease  of  :li.>  Affinnen-iienrraf  w  Hao  I'^lnfr  Hfinimj  Co.,  (I) 
it  was  held  that  tli  •  right  to  exercise  a  corporat-  franchise  within 
the  State  of  Massaeliusetts  was  the  proper  subject  of  an  Excise  Tax 
which  the  State  had  a  right  to  impose.  The  same  thing  was  decided 
in  the  case  oi  Oliixrv.  Lici  riioul  iind  Londiut  Li/e  (ouf  Fire  hisnraiiet 
Co.  (2) 

In  the  ose  of  the  Comnwnioealth  v.  Hamilton  Mnuiifaduring  Co., 
(3)BiKelow,  C.  J.,  said  :  "It  is  too  clear  to  admit  of  discussion 
that  according  to  recent  adjudications  of  this  Court,  the  assessment 
which  is  tho  subject  of  CMntroversy  in  these  ac  ions  must  be  sup 
ported,  if  sustained  at  all,  as  :in  exercise  by  the  legislature  of  tho 
authority  conferred  by  that  clause  of  the  constiution,  part  2,  c.  1, 
sect.  1,  art.  4,  which  gives  the  power  of  imposing  reasonable  dutict 


(1)  99  Mass.  118. 


(•J)  100  ?T.iM.  531. 


(:<)  12  Allen,  298,  .SCO. 
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•<md  ex<'{se»  upon  any  cotiMnodlti  «  within  tl>e  Commonwealth  ;  in  1887 

other  wo  da  itciinnot  b^'  hold  valid  unlossi  it  can  bo  construed  to  be 
in  I  lie  nature  of  an  excise  on  the  fraiichisu  of  the  corporationn 
designated  in  'hi  Statute  etc." 

.     .     ,     Ami  at  !>   .'JO t,  tho  learned  judno  adds  :   '•  These  illustra-  

tiona  sorvo  t)  allow  that  an  a8.^08sineut  I)aoed  on  tho  markei   value  Q.B.,  Quebec, 
•of  tlio  aharoi  (>f  a  corporation,  or  of  t  lo  ajji^regato  of  waid  shares,  or   p    .       q  j 

[144J  capital  stock    cannot  bo  properly  doomed  a  tax  on  the  pro-  

periy  of  tho  corporation."  And  again  at  p.  30(i,  "To  our  own 
minds,  it  is  a  sulli  ianb  and  doclHise  answer  to  this  argument,  that, 
•ccording  tu  the  views  wo  liave  already  ex])ro88ed,  tho  usses.sinent 
ill  qiiesti'tn  is  an  excise  or  duty  on  the  fiauchiso  of  the  c  'rporaMons 
on  which  it  is  im[>03od,  and  >Viia  intended  by  the  logit,l.iture  to  have 
that  opur  .tion  and  effoct  only,  and  that  it  is  not  in  any  ji.ot  or  pro- 
per sense  a  tax  on  orporato  property."  .See  also  Pvrflnnd  Bonk  v. 
y\})tlior\>.  (I) 

These  decisions  diflfor  from  those  rendered  by  tho  I'uited  States 
Supremo  Court  on  the  interpivtatitm  to  ho  <^\vii\\    t  >  the  words 
'•  direct  taxes"  used  in  iho  constitufim  of  the  United  States,  inas- 
much as  tho  Supreme  Court  had  to  consider  how  far  direct  taxation 
was  limited  by  tho  necessity  of  apportionment  according'  to  census 
or  po[)ulati -n,  wiiilo  in  the  other  ca-ses   the   nako  i    question   was 
whotlier  a  tax  on  business  or  on  what  is  described  as  a  tax  oa  the 
Iranciiiso  when  ap[ilied  to  a  corporation   was  an  excise,  ta.v  or  not. 
The  affirmative  ilecisiois  on  this  point  are  dir  ctly  applicable  to  the 
present  eases,  and  they  show  conclusively  that  in  tho  Lfnited  States 
M  well  as  in  i^p^land  a  tax  (m  business  or  employment  i^  consid-  rod 
«8  an  excise  tax.     The  effect  of  a  tax  ()n  the  manufacturer  as  in  the 
case  of  the  Williams  Manufacturing  Company,  or  on  the  carrier,  as 
in  the  case  of  the  Lumlier  Export  Company,  is  just  the  same  as  if 
the  t'x  was  imposed  .n  the  go.ids  manufuctured  in  the  one  case  or 
conviyed  in  the  other  ;  in  both  cases  the  result  is  to  raise  the  price 
•of  tho  commodity  and  to  cause  the  tax  to  be  paid  by  the  consumer, 
j|or  to  reduce  tho  profits  of  the  producer,  in  which  case  the  latter 
hcts  to  p^iy  tho  whole  or  a  p  Ttion  of  the  du'y. 
That  oxci.ia  tnxes  are  not  direct  taxes  does  not,  it  seems,  admit 
-•of  c  .ntrovoisy,  at  least  at  the  present  time,  whatever  may  have  been 
the  liiscuasions  on  t  lO  subject  at  an  early  da^e  of  their  iujposiion. 
It  is  admitted  by  ev^  ry  writer  on  political  economy,  whether  Eng- 
:  lish,  French  or  American.    And  this  has  not  been  questioned  either 
■  atihebaror  by  any  of  tho  judges  who  have  decided  the  present 
'.cases. 


(1)  12  Mass.  252. 
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1887  ['45]     li   there  could  be  a  doubt  ua  to  whether  the  tux  imposed 

by  the  Quebec  Legislituro  ia  ;ui  indirect  tix,  tin  re  can  be  none 
that  accoiding  to  Ini[)erial  K'ii;ialation  and  Anieric m  jurisprudence 
(there  seems  to  be  no  (jccaai m  where  aiich  a  questinn  can  aiise  in 
the  courts  in  England),  it  in  an  excise  Ucx  ;  and  the  Provincial 
Q.B,,  Queboc.  Legishituros  have  no  uion!  autJiority  to  impose  an  excise  tax  than 
Dori^C.J.    ^"  i "direct  tax. 

If  wo  niw  iurn  tu  the  decisions  rendered  on  the  taxing  powers 

conferred  by  the  B.  N.  A.  Act,  we  tiiid  that  in  i^em^.rny.  The  Queen, 
(1)  all  the  judges  admitted  that  a  license  fee  of  $r)0  imposed  upon 
a  brewer  was  an  indirect  hix;  at  p.  94,  Rich  irds  C.  J.,  qualified  it 
as  an  excise  tax,  when  he  said:  "It  is  not  doubted  that  the 
Dominion  Legislature  had  a  right  to  hiy  on  this  excise  tax  and  to 
grant  this  liceiuse." 

In  the  cato  of  the  Attorney-froicral  for  Qut'i/cc  v.  Queen  Inavr- 
ance  Co.,  ('2)  their  lordships  of  the  Privy  Ccmncil  held  that  tht 
tax  w  IS  11' >t  a  direct  t.ix  and  that  it  was  therefore  ultra  oires. 

I  understand  that  ihe  same  c  inclusion  ha».  been  anived  at  Ij 
their  Lordsh  ps  in  the  ease  of  the  Atforaeii-Oeneral  of  Quebec  v, 
Re  d,  (3)  with  reference  to  the  tax  rcceiitly  impo.sed  upon  legal  pn; 
ceediiigs,  although  I  have  not  yet  seen  the  written  juugment  in  that 
case. 

It  was  held  m  those  three  cases  that  the  Provincial  Li'gislatures 
had  no  authority  to  impose  iudinct  taxes  uidess  they  canio  within 
the  scope  of  sub-sect.  9  f»f  sect.  92,  and  that  the  taxes  impi.aed 
were  not  direct  taxes 

Tt  will  be  said  that  in  the  ca  e  of  Dow  v.  Bluk  {\),  the  Privy 
Council  staled  that  there  might  be  other  taxes  unposnd  under  sub- 
sect.  IG,  besides  those  mentioned  in  tub->ect,s.  2  nd  9,  but  this  was 
entirely  outside  of  the  ca^e  since  their  Loid  liips  wete  «)f  oninion 
tiiat  the  tiix  claimed  was  a  direct  tax  and  they  did  n  t  indicate  wh.it 
other  taxes  could  be  imposed  under  au'p-secr,  I'l,  and  th<'refore  it 
cannot  be  said  to  what  they  alluded  by  the  observation  thej-  made. 
i  am,  however,  free  to  admit  thai  there  may  p  s  ibiy  he  some  taxes 
wlii  h  might  be  imp(»sed  for  local  purposes  under  sub-sect.  IG. 
["14G]  When  we  consider  that  every  jn'ovision  of  t  o  li.  N.  A.  krX 
shows  that  the  object  of  the  promoters  of  the  measure  was  to  place 
each  Province  in  a  state  of  perfect  imbquMidence  as  rt",'ards  e  loh 
other,  to  establish  the  utmost  f  eedom  of  intei course  and  counnor- 


(1)  2  Can.  S.  C.  R.    70;    ante, 

vol.  1,  p.  414. 

(2)  3  App.  Cas.   1090,  ante,  vol. 

1,  p.  117. 


(;^)  10  A|  p.  Caa.  141;  ante,  vu). 

3,  p.  I'JO. 
(4)  L.  R.  6  P.  C.  272 ;  ante,  voL 
1,  p.  95. 
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cial  relations  between  them,  to  exdnde  from  the  legislative  authority 
of  the  Provinces  all  regulations  aa  to  t  ado  aid  coiumtrce,  cus- 
toniH  and  excise,  navigation  and  slapping,  banks,  bankruptcy  and 
iiiB..lvcncy— in  fact  every  Hul>ject  which  might  give  occasion  to  an 

uaerference  by  one  Province  directly  or   indirectly  wh  oh    would  

aflcct  the  interests  of  tiie  other  Provinces  ;  it  is  impossible  to  sup-  Q.H.,  Quebec 
pose  that  it  was  intnided  to  allow  the  several  Provinces  to  ra  so  Torion,  C..1. 
thei  revinue  by  taxes  calculated  to  reach  the  inhabitants  of  the  other 
Province8,theirmonetaryinstituti(m3,their  tell  graphs  and  insurar.ca 
compa-  ics,  and  the  natural  or  iiulustrial  products  of  each  by 
duties  imposed,  not  in  the  products  tlumsrlves  (this  is  expressly 
forb.ddeii  by  the  B.  N.  A.  Act),  but  ui)oii  every  railway  company, 
every  steamship  or  ot'^r  navigati<m  comjiany,  whose  r.iilways  or 
ships  should  be  emi.loyfd  to  move  such  products  from  one  Province 
to  another  or  to  a  foreign  mar!;et.  Such  a  pret'  naion  is  inconsis- 
tent with  the  whole  object  and  intent  of  the  Act,  as  dischised  by 
almost  every  disposition  which  it  cojitains,  and  afl'irds  a  strong 
ar{;!!ment  agaii  s!  the  validity  of  the  present  tax. 

The  woids  "  Pirec^'  taxation  irithin  the  Frovince,"  seem  to  imply 
that  tlie  taxes  to  bo  imposed  must  lie  raised  from  jiersims  residing 
or  property  situated  within  the  Province  bv  which  they  are  inip(i':cU, 
and  not  otherwise  ;  and  it  is  a  char  icteristic  feature  of  direct  taxa- 
tion, th:it  it  is  only  raised  from  person:^  residing  in  the  terri  ory 
whcie  it  is  imjioaed  or  on  jiroperty  therein  situated.  I  do  not 
mention  this  as  decisive,  but  as  an  indication  of  what  was  meant  by 
"direct  'axation  "  in  the  B.  N.  A.  Act. 

To  pretend  that  the  present  tax  is  a  direct  tav,  wonld  be  to  hold 
that  it  is  a  p  rsonal  or  capitati..n  tax.  A  capitation  t  x,  as  its 
[147]  name  indicides,  is  a  goner  1  tax  imposed  on  e;ich  head  of  a 
family,  or  on  every  male  inhabitan  in  the  comminiity.  I  do  not 
know  !:ow  th  s  could  apply  to  a  corporation,  and  nn)re  part  cularly 
whin  it  is  imposed  on  the  cipital  of  such  co  por.itions,  and  on  the 
Hcveial  otKces  which  they  have  ;  tho  eti'ect  of  which  wouhi  be  that 
several  cipitatioii  taxe-^  might  be  imposed  on  the  same  corporation, 
as  is  the  case  with  the  Merchants'  B:ink,  fiom  which  live  or  six 
taxes  are  claimed,  by  reason  of  the  several  ofhces  it  has  in  the  Pro- 
vince. 

Whether  this  t  ix  is  considered  from  the  evident  intention  of  the 
franiers  of  the  B.  N  A.  Act  as  dis  lost  d  by  its  enactments,  or  from 
the  various  disp'  sitions  C'liitained  in  other  .\cls  tf  the  Imperial 
Pailiament  as  rei;ards  similar  tiixes  raised  in  England,  or  again  from 
the  light  to  be  derived  from  the  decisions  of  the  ISnpreme  Court 
and  of  the  Privy  Council,  or  from  those  of  the  United  States,  and 
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the  peneral  tenor  "f  hlic  defiiiiti  iis  given  liy  political  oconomistH  on 
the  aiibject  '>f  direct  .mJ  indirect  taxation,  1  ciunu it  arrive  at  any 
other  conclusion  but  that  the  present  taxes  ui  'st  be  held  to  bo 
excuse  jinil  indirect  taxes,  whicli  i\w  Provincial  Legislatures  havi'  no 
ri^'ht  to  impose. 

I  would  O'lritirni  the  judgments  in  the  tjve  bank  cases  and  revirgn 
the  judgments  in  the  other  four  cas.3s.  1  am,  however,  in  the  inin 
ority,  an  1  ihe  judgments  in  the  bank  caseg  will  be  reversed,  and  the 
others  contirmed. 


T 

V 
ai 

tl 


'yROSS,  J.  :-- 

The  observations  which  I  am  about  to  read  were  i>vepared  more 
particularly  in  the  casa  of  Lambe  v.  The  Ontario  Bank,  but  they  are 
for  the  most  part  applicable  to  all  the  other  cases. 

William  B.  Lambe,  license  in-pector  for  the  revenue  district  of 
i\Iuutreal,  sues  the  Ontario  Bank  as  a  corporation  having  its  place 
of  business  in  the  city  and  revenue  di.striot  of  Montreal  claiming 
SI, -00  as  a  tax  npon  their  banking  capital  of  ^1,500,000  and  an  ad- 
ditional tax  of  §l'l0  for  having  an  office  or  place  of  busines-s  in  the  city 
[148]  of  .Monireai,  said  faxes  bei'ig  claimed  as  imposed  and  due  undw 
the  Statute  of  Quebec,  45  Vict.  c.  '21,  entitled  an  Act  to  im])nge 
certain  direct  (axes  on  certain  commercial  corporations,  and  which  bj 
sect,  3  deciare--"  that  the  annual  taxes  inposed  U[>on  and  i)ayal)le 
by  the  com;;iercial  corporations  nient  oned  and  spocilicd  in  section 
ont  of  this  Act  .-^hall  be  as  follows  :  Isi.  Banks.  Five  hundrod 
dollars  when  the  p;tidup  capital  of  the  bank  is  five  hundr'^d  thnu.s- 
anddi'llais  or  less  than  that  aum  ;  one  thousand  dollars  w'len  the 
paid  up  capital  is  from  live  hundred  thous.ind  dol'ars  to  one  milli  n 
dollars,  and  an  addi  ion  1  sum,  of  two  hundred  doll.r.s  for  each 
mi  lion  ir  fraction  of  a  millon  dol'ars  of  the  paid  u,>  cipitil,  from 
one  milli'in  dollars  to  tlireo  million  dollars,  and  a  furtlier  additioim! 
sum  of  one  hundred  dollars  for  each  million  or  fraction  of  a  inillini 
dollars  of  the  paid-up  cap  tal  over  three  millions. 

To  tliis  a  tion  the  Ontar  oT3ank  pleaded  to  tlie  effect  that  by  sent 
J»l  of  the  H.  X.  A.  Act,  ISH?  the  exclusive  logislalive  authonty  of  tin 
parliament  of  Canada  extended  among  <Uher  things  to  :  *2.  Thi 
regulation  of  trade  and  c  mmerce  :  3.  The  raising  of  money  by  :iny 
mode  or  system  of  taxation:  15.  Hanking,  incorporation  of  banks 
and  the  issue  of  paper  money.  By  sect.  02  of  the  same  Act  in  each 
province,  the  legislature  might  oxolusive'y  make  laws  for  aiuon'^ 
other  things:  '-'.  Direct  taxation  within  the  province,  in  order  to 
the  raising  of  a  revenue  for  provinoial  purposes  ;  boyimd  which  no 
power  of  taxation  was  gi  anted  to  the  legislature  of  any  provinf'' 
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Th  ^  Ontar  o  Bank  held  its  chaHcr  under  the  Dominion  statute,  34  18«7 

Vict.   0.  5,   entitled    "An    Act   relating  to  banks  and    K'ai:kiiig,"       15^^^^"^.^. 

aiu'iidod  liysubsciiueiit  Acts;  their  c,  piial  of  one  njiUiontive  hundred       T'^honto 
thousand  dullar.s  was  lield  atid  owiwd  by  Jihareholdtsrs  whereof  ■     o-        j_^^ygj, 

thir  s  rcsideJ  out  of  ihe  Province  of  Queliec.     'I'heir  chief  p  .ice  of  " 

business  was  in  Tin'onto,  OnUirio,  w   ere  more   than  ■  tliiidn  ol  W-^-.  Quebec 

their  ca,  ital  wai  em,,   ^yed,  ad  about  a  third  in  the  Province  of       Cross,  J. 

Queb  c  ;  that  under  the  po.vi  rs  conferr  d  by  their  ( Imrtt^    hey  did  

bus  iK-.H  aii'l  had  nflices  and  agencies  thi'out^hout  the  Dominion  and 
bey-'iid  th'-  Province  of  Quebec  ;  that  t  e  t.ix  in  ipie  ti<.n  w;us  not 
[14!)]  direct  within  the  meaning  of  said  !)2nd  sect,  of  'lie  I'.  N.  ., 
Act.  It  iiiteif<r*.d  with  the  regulation  of  iiude  and  of  banking  by 
imp  .sing  leatriction.s  chcroon  ;  tliat  it  j.ftectLd  pesons  bevi'tid  the 
limits  of  the  I'rovinct  of  Quebec  ;  that  it  purported  to  be  regulated 
by  t lie  amount  of  the  paid-up  capital  used  and  held  beyond  the 
limits  of  tho  Province;  it  was  unjust,  partial  .ind  discriiiiiiiai  ing 
Egaiii-t  one  set  of  piTS'iis  for  the  benefit  of  another  set.  That  by 
reason  of  w',  -  v  so  pleaded  the  .Act  of  the  leg  slature  of  Quebec, 
under  whici*  s  m  tax  ]nirpoited  to  be  imposed,  w.s  ilieiral,  uncon- 
stitutional and  ultra  vires. 

Tlie  dem.ind  hi  g  based  on  the  provincial  statute  to  whidi  ;r 
refer.s  and  there  being  no  disj)  de  about  the  facts  set  forth  in  the 
plea,  an  admission  was  ma<le  of  the  esst-ntial  statements  it  contained, 
and  the  issues  thus  raised  wrre  subinitt  d  upon  arguments  made 
by  t lie  part  es  to  the  Superior  Court  which,  by  i'S  judgment,  held 
that  the  statute  of  the  Province  of  Quebec,  45  Vict  c.  22,  in  so  far 
M  it  imposed  the  ta.x  in  question,  was  uncon  titutional  and  ultro 
vires'.  Heiic<'  the  present  appeal  brouglit  by  the  license  inspector. 
A  preliminary  (jue  tiou  was  raised,  that  the  statute  of  Quebec 
inv.ikt^d  was  :>  nullity  and  had  no  existence  in  law,  because  j)assed 
in  the  name  ot  the  Queen  in  pi  ce  of  the  legislature  of  Quebec.  I 
have  not  thought  it,  necessary  to  discuss  this  ptiiiit,  havi  g  no  doubt 
that  the  statute  was  forma'ly  sanctioned  by  all  the  legksLi'ive  power 
of  the  Province  an<l  so  sufficiently  appears  on  the  face  of  it.  1 
thii'k  I  am  warranted  in  not  treating  this  ])oiiit  as  serious. 
'1  lie  main  <piestion  raised  is  purely  one  of  law,  viz  : 

t^  Whether  the  .statute  of  Quebec,  4-')  Vict.  c.  22,  in  so  fai  as  it 
impose*  the  tax  in  question  is  within  the  power  of  the  provincial 
legislature.  'I'lie  debatable  ground  as  to  the  relative  powers  of  the 
Doiiiinion  ami  provincial  legislatures  has  heeu  narii)W>;d  by  the 
number  of  decisions  whicii  have  been  rendered  on  subjects  nearly 
ajiproaching  the  one  now  under  discussion.  In  N<;wr»i  v.  The  Quecn^{l) 

(1)  2  Ojni.  S.  C.  K.  70;  ante,  vol.  1,  p.  414. 
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1887  [15'^]   <^  provincial  statute  re(]uiring  a  brewer  to  take  out  and  pay 

a  sum  (if  moiR'y  for  a  license  fir  peruiissiou  to  carry  on  liis  buaincgs 
win  IvAd  to  1)0  ill  conflict  with  iho  pow.a'  of  the  D.nuiniin  Piulia 
lUi  nt  to  re^ulatii  tnnie,  and  also  th.it  it  was  an  indinoh  tax.  In  ihp 
case  of  the  Atto'iiey-Geiieral  for  Qwhcc  v.  Qtieen  Iiisnrancc  Co  ,  (1) 
Q.B.,  Quebei;.  it  was  held  ihat  the  statute  of  Quebec,  the  Quebec  License  Act.  of 
Cros8~J        l'^75,  39   Vict.   c.  8,  wha  virtually  a  stamp   .Vet  and   that  the  tax 

ther  by  impo-ed  was  an  indirect  tax. 

In  the  case  of  Citizens  Insurance  Co.  v.  Farxoiis,  {:l)  it  w.as  hold 
that  the  terms,  property  and  civil  liglits,  iSihly  enumerated  in  sc^t 
92  of  the  B.  N.  A.  Act,  included  rights  arising  fnim  coiittacts  where 
niir-  I'Xj'licit'y  nieiitioned  us  conijirised  in  any  of  the  powers  conceded 
to  tlio  Duiiiinion  h  gialature  under  «ect.  '.'1,  that  for  tiie  protection 
of  projierty  and  civil  lights  witliin  t!ie  Province,  a  local  lo.;i8lnture 
could  impose  conditions  to  con'racts  of  insurance  bei-omiiiLj  op'r,i 
tive  within  the  Province.  In  Riissdl  v.  The  Queen,  (3)  it  was  deter- 
iiiiuLrl  that  the  Canada  Teiiipeiauce  Act  'f  I  7">  does  not  belo:iy;  to 
the  clas.s  of  subjects  included  by  tlu'  denomination  of  pro  erty  an  ( 
c  vil  rights  in  the  enumeration  of  powers  attributed  oo  the  provin- 
cial legi.s:atures  by  sect.  92  -f  the  ii.  N.  A.  Act.  In  C  tij  of  Fred- 
I'licton  V.  TIte  Queen.  (-4)  it  Avas  deteiniined  that  the  Canada  Teinpoi- 
ance  Act  of  1878  was  witliin  (he  competency  of  the  Dominion 
lejislatnre  which  alone  had  the  power  to  |  ass  such  an  Act  in  vinuu 
of  their  power  to  regulate  trade  and  commeico.  In  II  d(je  \'  The 
Queen,  (•>)  it  was  held  that  the  Ontario  License  Act  of  1S7.',  autlior 
izing  the  iidoption  of  resolutions  in  the  nature  of  p 'lic3  or  muni- 
cipal regulation-,  or  by-laws,  ti.xing  the  hours  for  sel  ing  liijuors  anil 
keoj)iiig  o[)i  n  billi  ird  tabU  s,  was  of  a  local  character  for  the  g  lod 
government  of  taverns,  etc.,  and  did  not  interfere  with  thu  general 
regulation  of  trade  and  commerce,  and  was  within  tho  powers  of  the 
provine  al  legislature. 

[151]  Tiiese  decisioiH  will  still  leave  ccmsiderable  room  for  discu  sion 
as  to  the  re  ative  power.>  of  ilie  Dominion  and  Provincial  legislatures, 
and  the  fixing  of  an  exact  line  of  demarcation  betwe  n  them,  whicli 
it  appears  dilHcult  to  reach  on  any  general  principle,  and  has  con 
.^equently  in  part  to  be  co  sidered  in  relation  to  e.ich  individual 
case  which  seems  to  present  a  doubt,  and  that  now  under  discussion 


(1)  3  App.  Cas.  1090;  avle,  vol. 

1,  p.  117. 

(2)  7  Apj).  Cau.  yO,  ante,  vol.  1, 

1..  265. 


(3)  7  App.  Cas.  820  ;   ante,  vol 
2,  p.  12. 

(4)  3  Can.  S.  C.  R.  505 ;  ante,  »ol. 
2,  p.  27. 


(5)  9  App.  Vat.  117  :  ante,  vol.  3,  p.  144. 
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may   ho   fairly  reckonel  as  f>ne  of  such    cases,  that  is  a  case  not 

wh  >lly  set-l.'d  by  auy  previous  .leoisiou,  although  its  doterniiuation 

is  doubtless  aided  by  the  piincii»lo3  l.iid  dowu  in  previous  deci.>ions. 

It  is  tlieroforeyet  an  open  question  whether  the  tax  in  qufi^tion, 

iini>o8ed  in  vr  no  of  the  statute  of  Quebec,  45  Vict.  c.  22,  purporting 

to  luith'uizo  the  levy  of  what   t  tornis  direct  taxes  on  the  paid-up  Q.B.,  Quebec. 

capital  oi  b.uilis  doing  business  within  tho  province,  is  nltia  vires,       Cross.'j. 

and  wh  ther  said  si.  .tute  in  a  )  far  a-  it  purports  to  impose  such  tax,  

:  is  uncouititutional.  It  m  ly  be  assumed  that  tlio  power  of  taxat.on 
by  a  1  iiideiendentsoveie'gn  state  is  unlimited  as  regards  the  persons 
and  ))ioperiy  f  Uing  w.thin  its  juiisuio!i"n.  The  i)owers  we  hive 
to  coasider  are  derived  from  a  plenary  source,  and  have  to  be  con- 
str. led  as  falling  wiihiu  tho  limits  of  tlie  grant  by  which  'hey  are 
conf'Ti-ed.  Wiieiher  the  power.'S  conveyed  arc  in  the  a  gregate 
plcniry,  bei  ig  (Ustiibubed,  that  is  divided  between  two  authoriiit  3, 
the  d.imiiiiou  and  pro  iaeiai,  they  'annot  bo  plo' ar>  to  each,  but 
the  division  h,is  b  son  s  )  conbuved  ai  to  bo  in  part  exclu  ive  to  each, 
and  in  s  imi)  parricuUrs  it;  must  !ie  conceded  conimon  to  each. 

The  t  rais  in  which  these  powers  are  conveyed  are  of  necessity 

very  ^ener.il  f.r  the  mo.st  part,  and  althou.h  as  re-jards  certain  of 

th'  m,  a  clear  diistinclion  nuiy  be  obviou-^,  yet,  there  are  otliors  which 

seem  to  run  iu'o  and  overlap  each  otiior,  rendering  it  diificult  to 

obtani  a  clear  lino  of  demarcation. 

Tho  powers  of  the  p  ovinees  are  exceptional  and  are  enumerated, 

:  save  a.s   to  No.    10    uh.eh  cnnipriss    ''generally  all  niatiers  of  a 

-  me.ol.v  local  or  prnate  nature  in  the  province.''    The  pov\ers  of  the 

I'ominion  are  i,eneial  '"To  make  laws  for  the  peace,  order  and  good 

;  [Ij  ]  govoinuieiit  of  Canada  in  relation  to  all  miittes  not  coming 

^  within  tho  classes  of  subjects  by  this  Act,  assigned  exclu.'<i\e'y  to 

■  th.^  lo;j;i  bi^ures  i>f  the,  provinces  ;"  bat  for  certainty,  although  not  to 

:  restrict  tlio  generality  of  tho  powers  conceded,  an  enumerated  class 

of  subjects  under  twenty-nine  heads  are  assigned  exclusively  to  the 

D  iininiim.  none  of  which  subjiicts  are  to  be  deemed  of  a  local  or 

,  priv  to   nature,   as  jissigned  to   tlie  provinces  under  sect.   !).'.     It 

,  follows  th  t  tho  powers  of  the  provinces  are   restricted  to   those 

spi'ciilly   enumerated   in  sect.    9 J   as   assigned   to   them,  and  arc 

limited   by  tho   'erins  and  c 'ndi  ions  on  which  the  concession   ifi 

.;  made.     They  are  furt'er  restr  ctod  by  the  exercise  of   the  Dom 

|inioii  enumerated  powers   spoci  illy  given  by  sect.    91  which  may 

fcniillici;  wiiii  the  enumerated  powers  of  the  provinces  a-signed  to 

I  them  as  .«pcciiiol  under  sect.  92.       Where  exchi-ive  powers  seem  to 

have  been  gi  en  to  both  as  in  tho  case  of  direct  taxation,  then 

with  duo  consideration  of   the    above   qualification  tlie  provisions 
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1887  30  conflicting  umst  bo  read  together  so  as  to  give  reason  ible  eff(!ci 

"'^  to  both,  esjjecially  where  such  seoins  necessary  for  the  working    f 

the  Act. 

With  fc}ie  aid  of  these  inferences  ilrawn  from  tho  terms  of  tht 
statute  and  making  allowance  for  the  ground  covered  by  the  decidij 
VJ.  .,  ^\ieoec,  cases,  there  is  .-"till  much  room  for  conti'oversy  in  the  c;ues  that  aro 
Cross,  J.  continually  arising  in  relation  to  these  relative  j)0'\ eis.  Tin; 
experience  of  the  United  States  of  •  nieiica  and  r,ne  judiiinl 
decisions  rendered  tliere  on  constitut  onal  questions,  are  naiurallv 
looked  to  as  of  value  in  so'ving  questions  arising  under  our  c(jii 
stitution.  One  conisulera  ion  of  importance  to  be  kept  in  vie  v  in 
the  application  of  decided  cases  tlieic,  as  p  ecedotita  for  us,  i."  tluir 
with  them  pai.h  state  wa><  c  )n3i<lered  as  originally  jMiSsessid  of 
sovereig'i  auUiority  over  persons  and  property  within  its  jurisdic 
tion  ;  that  in  forming  their  confeder.ition  all  power-*  not  special!) 
conferred  or  surrendered  to  the  gon  ral  government  were  leerved  t  i 
theStares.  The  British  North  Americi  confederation  proceeds  fron; 
an  opposite  standpoint,  on  tlieopp  isite  theory,  providing,  as  in  eflcci 
[153]  it  does  that  all  powers  not  expressly  conferred  on  the  !oc;ti 
or  pnjvificial  legislatures  are  attributed  to  that  of  the  Dominion. 
The  power  of  the  stute  g')vernnr  nts  in  tlie  United  States  is  relative 
to  the  United  States  government  greater  than  that  of  tke  provincea 
to  the  D  'juinio'i,  yet  it  has  been  held  iiniforiirl\  by  the  Suproiiii- 
Court  nf  the  United  Slates,  that  tiie  general  government  wu.- 
posse-sed  of  certain  implied  powers  conve  .ient  uv  iiecesa^iry  t  • 
carrying  on  the  functions  of  the  government,  and  t'lat  within  th'  ii 
sphere,  the  government  of  t  le  Union  w.is  supreme.  Cooley  •>!, 
Taxaiion,  at  j).  57,  No  .'J,  says  "  the  means  or  agencies  provided  w 
selected  by  the  federal  government  as  neeessa  y  or  convenient  :<>■ 
the  exercise  of  its  functions,  cannot  be  subjected  to  the  taxing  power 
of  the  sta':es.  Tho  states  cannot  tax  a  hank  chattered  i  y  congn  is 
as  the  fiscal  agent  of  ihe  g\)veriiment,"  in  support  of  wh  ch  he  citr, 
the  case  .■«)  often  referred  tu,  of  McdUlu-h  v.  Manjland,  (I)  wh.t 
it  was  held  that  "the  state  governmen  s  have  no  right  t  >  tax  any  ui 
the  constitutional  meaMs  employed  by  the  government  of  the  Union 
to  execute  its  constitutional  powers.  The  states  have  no  power,  liv 
taxation  or  otherwise,  to  retard,  impede,  burden,  or  in  any 
matmer  control  the  operations  of  the  constitutional  laws  enaeted  In 
congress  to  carry  into  eftei;i  the  powers  vested  in  the  national 
government."  The  bank  in  (juestion  in  that  case  was  a  ijuasi  coiu 
mercial  enterprise  owned  in  great  part  by  priva  o  aliareholders,  yet 
it  was  cliartered  as  a  United  St  .tea  bank,  and  was  the  finaiiciiil 


(1)  4  Wheaton,  310. 
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;  iigeiit  of  tho   onveiuinent}.     C.   J.    Marsiiall,  who   pronounced   the 
3|l  iudLjmpnt,  anionic  fitlier  roniarks  stated  in  ettbct,  that  although  no 

§  express  autliority   was  given   by    the  constitution  of    tlie    United 
;"ii%  Statna.    eitlior  to  create  cirpor.itions  or   to  establish  banks,    and 
althouifli  it   was   concedi-u     'at    the    inlierent    power  of   taxation 
remained  with  thi'  peoiile  of  each  state  to  the  full  extent  t-f  whieli  'h 
:  it  had  nut  been  abenated  ;  although  the  federal  governnunt  itself 
1154]  coukl  exercise  no  powers  but  those  granted  to  it,  whic;i  were 
ienuinerated  power-*,  yet  the  government  of  the  union,  limited  a3  it 
■certainly   was  nevertluless  was  supreme  within   its    spin  re  :    that 
;»dth"Ugh  among  their  enumerated  powers  were  not  to  be  found  that 
of  establishing'  a  bank  or  creating  a  c>  rporation,  yet  as  an  attiibutt 
gof  sovereignty  it  could  create  corporations,  and  as  a  moans  ti.j  carry 
.-int'.'   efTect   the  objects  of  the  government  with  which  they  were 
entrusted,  it  coidd  establish  banks,  and  the  agencies  of  these  banks 
throughout  the  United  States  wore  not  subject  to  taxation  by  the 
state  pciwer  ;  that  the  Act  to  incorporate  t]\e  bank  of  the  Ignited 
States  was  made  in  pursuance  of  the  con^!titution,  and  was  part  of 
the  supreme  law  of  the  land  :  that  the  tax  imposed  on  this  bank  by 
the  state  of  IMaryland  was  incompatible  :    l  re])Ugnant  to  the  con- 
rtilutional  laws  of  tlie  union  ;  that  it  was  a  franciiise  created  by  the 
Uniicil  States  congress  within  their  exclusive  attribt;te  of  powers, 
and  what  they  had  a  right  to  do  the  state  government  liad  no  right 
ij^  uiul)  ;  that  the  power  of  the  United  States  to  create  implied  a 
power  to  preserve;  that  a  power  in  the  state  of  Maryland  to  tax 
the  liank  treated  by  the  United  States  would  be  a  power  to  destroy. 
Mi.l  if  wielded  by  a  ilifferent  hand   would  be  incompatible  with 
the  power  to  create  and   preserve  ;    that   when   such   repu  inance 
existed  the  authority  which  was  supreme  should  control  and  not 
jield  to  that  over  which  it  was  supreme.      He  further  remarked 
If  ti.e  states  could  tax  one  instrument  employed  by  the  government 
ki  the  executi(m  of  its  powers,  they  might  tax  any  and  every  other 
institution.     They  might  tax  the  mail  ;  they  might  tax  tlie  mint  : 
they  might  tax  patent  rights  ;  they  might  tax  the  papers  <.|  the 
custom  house  :    they  might  tax  judicial  proceedings  ;  they  might 
tax  all  the  means  employed  by  the  government.      It  was,  however, 
con'oded  in  that  case  that  the  denial  of  the  state  power  to  tax  did 
not  extend  to  the  real  estate  of  the  bank,  nor  to  the  interest  of  the 
shareholders  resident  within  the  state  imposing  a  tax  upon  their 
projierty  in  shares. 
[155J  In  Weston  v.  Charleston  (1),  it  was  heM  that  the  state  legis 
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lature  could  u<if  by  taxation  or  othorvvise   retard,  impede,   liurden 
<>!•  in  H'ly  n;aniior  control  the  operation   of  the  constitutional  laws 
ensioted  by  (ongren-i  to  carrj'  into  execution  the  powers  vesi  ;'J  in 
the  general  govornmunt.      Fn  the  case   of  Odiorx  v.   I  ')iite(l  i'^tal': 
Bunk,    (1)   it    was   held  that  a  State  cannot  tax  the  V)ank  oi   the 
I'liitod    States,    and    that   au}-  attempt  on  the  part   of  its  agL-uts 
and  officers  to  enforce  the  collection   of  such  tax  aga'ust  the  [n-u- 
petty  of  the  bank  would  be  restrained  by  injunction.     In  Bromx, 
MariilcDi'l   (2)  C.  .f.  Marshall  says  :   "  We  admit   this   pov.er  to  be 
sacred,  (the  state  power  lo  tax  its  own  citizens  <ir  tlieir  propijrty 
within  its  own  territory),  but  cannot  admit  that  it  may  be  used  su 
as    to    obstruct    the    free    course   of  a  power   givuii   to  congress. 
In  the   case  of    Rdilraoil    (Ja.    v.    Prniston   (3),   it  was  held  by  a 
majority  of  tlio  judges  that  a  tax  upon  a  railway  company  incor- 
])orated   by  congress   to   run   through   several  states,   imposed  by 
the  state  on  px'upeity  of  the  company  witliiri  the  state,  was  valid, 
but   a   tax   upon  the   operations  of  the    company  being   a   direct 
obstruction  to  the  exercise  of  federal  power  could  not  be  allowed, 
thus  making  a  distinction  between  a  tax  on  the  franchise  and  a  tax 
upon  the  property.     The  minority  of  tlie  judges  were   of  opiiiinji 
that  the  tax  even  on  the  property  of  the  company,  although  wiiliii. 
the  taxing  state,  was  invalid. 

In  applying  to  tiie  present  case  the  principles  that  run  thvou<,'h 
these  decisions,  i  think  it  must  be  assumed  that  where  by  tlu 
B.  N.  A.  Act,  the  Dominion  government  are  given  an  exclusive 
power,  it  stands  in  the  same  relation  to  the  power,  and  is  entitled 
to  the  same  protection  from  the  courts  as  the  power  conceded  tf 
the  congress  of  the  United  States  for  the  exercise  of  their  fiiiic 
tions  of  government.  Moreover,  we  find  no  ijistance  where  iw 
[15(3]  express  power  given  to  the  congress  of  the  United  States  hii- 
been  by  the  sanction  of  the  courts  interfered  with  by  taxatimi'; 
otherwise  by  the  state  power. 

If  the  power  of  the  Dominion  legislature  lie  exclusive  for  the 
regulation  of  tratlo  and  commerce,  and  in  the  matter  of  bankiiii; 
and  the  incorporation  of  banks,  and  the  power  of  the  proviiiciii 
legislatures   limited   to   direct   taxation  and   the   issue  of  cert.iin 


(1)  9  Wheaton,  "38.  (2)  12  Wbeaton,  41!»,  448. 

(3)  18  Wallace,  6; 
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•classes  of  licenses,  it  follows  that  banks  created   by  the  Dominion  1887 

legislature  for  the  purpose  of  doing  bu-ness  throughout  the  Domi-       j.^^^.^ok 
.  nion  cannot  bo  taxed,  retarded,  impeded,  burdened  or  in  any  manner      Toiionto 
controlled  by  the  operati^m  of  any  enactments  of  tlio  provincial        i.amuh. 
legislatures.     The  same  should  hold  good  as  regards  the  regulation  ^^j^^  ~^,,g^.^ 

of  trade  and  commerce,  at  least  as  to  geiieral  trade  and  commerce         ' 

<if  public  or  geuercd  uiterest  to  the  Uomniion. 

This  i.s  evidently  the  view  adopted  on  the  subject  iu  t'  o  Tnited 
States.  Cooley,  at  p.  62,  remarks;  "When,  therefore,  it  is  held 
that  a  power  to  tax  is  at  the  discretion  of  the  authoi-ity  which 
wields  it,  a  power  which  may  be  carried  to  the  extent  of  an  anni- 
hilation of  that  which  it  taxes,  and  therefore,  may  defeat  and  nullify 
«ny  authority  which  may  elsewhere  exiit  for  the  purpose  of  protec- 
tion aii'.l  preservation,  it  follows  as  a  corollary  that  the  several 
ftatos  caimot  tax  the  commerce  which  is  legulated  under  tlio  supre- 
macy cf  congress.''  Burroug'as  on  Tax.ation,  p.  i)3,  sec.  (U,  Regula- 
iion  of  Coiiiiuoru:  >' The  constitution  provides  that  congress  shall 
.have  power  to  regulate  commcu'co  with  foreign  nations,  and  among 
the  several  states,  and  with  the   Indian  tribes.       .       .  The 

^doctrine  is  now  firmly  established   that  the   taxing  power  of  the 
'  Itate.?.  >vliile  it  may  be  exercised   upon   all   pio^jerty  within  their 
limits  upon  the  goods  carried  or  the  instruments  of  commerce  as 

t roper  y,  and  thus  indirectly  affect  commerce,   yet  where  the  tax    . 
iw  amounts  to  a  regulation  ol  couimerce,   it  is  void,  because  in 
Itonflict  with  the  i)ower  granted  to  cvmgress.   wJiich  when  exercised 
Ib  exclusive  and  supreme." 

2  It  was  adniitted  in  these  American  cases,  as,  in  fact,  the  powers  by 
^^157J  the  constitution  reserved  tu  the  States,  permitted  each  of  the 
Ptates  the  right  to  create  banks  and  other  corporations  of  their  own, 
,|nd  to  tax  .such  institutions  of  their  own  creation,  but  the  power 
;fo tax  H  United  Stales  bank  as  such — that  is,  on  its  existence  or 
operations,  in  other  words  its  franchise  or  capacity  to  do  busi- 
B3 — was  always  denied  and  held  to  be  unconstitution.il.  if, 
eref  u-e,  a  l):ink  of  the  United  States  could  not  be  taxed  by  state 
wer,  nor  thereby  retarded,  iaipeded,  hindered,  or  in  any  manner, 
■Ittntrolled,  l)y  the  same  process  of  reasoning  it  fidhnvs  that  in  a 
Jftatter  where  the  Dominion  government  has  been  attributed  exclu- 
-iive  authority,  the  provincial  government  cannot  be  permitted  to 
'lender   its  exercise   nugatory   by   assumnig  to  tax  the  legitimate 
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Country.     The  provincial  statute,  45  Vict.,  c.  22,  now  in  queatiu,.  i, 
the  renewal  with  an  extension  of  the  subjects  of  the  attempt  mad 
raise    revenue    from    iu.surance    lompanics    under    tiie    statute 
Quehec,  ;^'.)  Vict  .  c.  7.     The  projiosed  exaction  heiny  now  hy  t 
former  of  these  .Vets  styled  a  direct  ta.v  ;   the  first  attempt  prov..! 
futile,  the  tax,  \w.\\\'^  he'd  unc(jnstitutional  by  the  decision  in  tli 
case  of  Attonicij    (fcneyal  for   Qnvhec   v.    Qiu'cn   Insm-nniiv   ('-».  'i, 
The  fact  that  it  is  now  called  a  direct  tax.  will  not  alter  its  nature. 
nor  do  i.  think  add  to  its  validity. 

It  seems  to  me  that  the  tax  in  (juostion  is  oi)en  to  a  furii),; 
objection  by  the  want  of  territorial  jurisdiction  in  the  t^Juebi-. 
legislature  over  the  .subject  of  taxation.  Hy  the  terms  of  enumeia 
tion  "i  of  sect.  92  of  the  H.  N.  A.  Act  "direct  taxation  within  the 
province,"  the  provincial  Icirislatui'e  is  not  entitled  to  evercise  it< 
taxing  power  on  objects  beyond  the  territorial  limits  oi  the  prn- 
vince.  The  statute  of  Quebec,  45  Vict.,  c.  22,  s.  1.  i)urports  t(. 
impose  the  tax  on  every  liank  carrying  on  tlie  business  of  banking' 
pi  this  province  ;aid  under  sect.  15  the  nite  of  tax  is  scheduled 
according  to  the  amount  of  its  paid-up  capital.  The  resi)ondent  is 
[158]  a  bank  incorporated  by  Act  of  parliament  and  holds  its  prcsfiii 
charter  under  the  Dominion  .statute  34  Vict.  ,c.  5,  and  aniend 
ments.  its  head  office  is  at  Toronto,  in  (.)ntario.  Its  piti<l-i:i 
capital  is  located  at  Toronto,  and  so  far  as  being  jirovincial  pri. 
perty  is  within  the  jnri.sdiction  of  Ontario.  It  is  tiuethat  it  is 
represented  in  the  Pi'ovince  of  Quebec  by  its  agents  there  and  it 
employs  some  of  its  cai)ital  in  the  Province  of  Quebec.  Tliest 
agents  and  the  capital  employed  in  the  Province  of  Quebec  -m 
within  its  local  jurisdiction,  and  as  such  may  be  proper  subjects  >f 
taxation  w'thin  its  provincial  power,  Imt  they  are  not  taxed  as 
such,  on  the  contrary,  it  is  the  paid-up  capital  (jf  the  bank,  its 
franchise  or  capacity  to  do  business  which  is  attempted  to  be  taxeii, 
and  wliich  is  not  within  the  jurisdiction  of  the  Province  of  Quebec. 

If  the  franchise  or  capital  were   taxable  within  tlie  Province  uf 
Quel)ec,  it  would  be  much  more  legitimately  taxaVde  in  Ontaiiu, 


(1)  3  App.  Cas.  1090  ;  <\nte,  vol.  1,  p.  117. 
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and  .vould  i)o  O'lually  taxable  in  each  of  the  provinces  in  which  the  mj 

bank  niiglit  »pen  an  agency,  ho  that  it  might  come  to  be  ta-ad  for  ^.^^^  ^^ 

tht;  n.'ce-iHities  of  seven  several  provincial  ^'overnnlonts  as   well   as  Tohonto 
littKI-  to  a  like  visitation  from  tho  federal  power.     This  again  uould        Lamok. 


lot  inrcrfero  with  direct  taxation   of  its  i)roperty  within  the  pro- 


In  such  case  would  any  or  all  of  those  taxes  be  direct  i  and 


n< 

vi::   '  . 

if  aiiv,  which  (  Now,  although  duplicate  taxation  is  not  imiios- 
^[[>\v,  t lie  law  generally  presumes  against  it  oven  within  the  same 
iuiisdiction,  SCO  Cooley  on  Taxation,  p.  Hiii,  noi' do  I  think  tliiit  ii: 
wotil  1  Ih!  tolerated  that  by  coercion  of  the  agency  within  its  hmi's,  a 
provincial  government  couid  lay  a  tax  on  a  franchise  or  property 
bey -nd  its  limits.  A  government  with  plenary  powers  might  exer- 
cise .such  indirect  coercion,  but  it  is  altogether  inaijplicable  to  the 
circuiu-t.inccs  of  tho  jjresont  case.  The  princii)le  of  confederation 
neoussarUy  implied  that  one  provinca  would  not  interfere  with  the 
taxable  sulijects  or  jiroporty  of  another  province,  li(>nce  tho  qualify- 
in<'  '.vinl-i  "  within  the  Province  "  in  No.  2  of  .lect.  92,  include  this 
liinii:irioii,  which  would  have  been  implied  from  the  circumstancea 
[l.VJj  irid  even  this  express  (lualitication  l)een  omitted.  Cooley  at 
p.  lu  .says :  "The  [xiwer  of  taxati(jn,  however  vast  in  its  character  and 
searching  in  its  extent,  is  necessarily  linulod  to  subjects  within  the 
juris  diction  of  the  state.  These  subjects  are  persons,  property  and 
businc-is."  Anil  at  p.  14  he  says  :  "  Taxation  and  protection  are  reci- 
procal. ...  A  per.Honal  tax  cannot  be  assessed  against  a  non- 
reai'ii-nt ;  neither  can  the  ]>ropertj'  of  a  non-re.sidont  be  taxed  unlesn 
it  has  an  actual  situs  within  thest  ite."  In  che  case  of  Leprohon  v. 
Oifii  ct  (iftiiinii  (I),  in  the  Court  of  Appeal,  Ontario  Mr.  Justice 
Patterson  .-^ay^  ;  "  The  restriction  coutines  such  taxation  within  the 
pri  \iiice."  I  think  this  has  not  been  que.'^tioned.  Thi  paid-uf) 
capiUil  f  a  liank  i.?  necessarily  a  very  fallacious  tlata  for  taxation. 
At  tlio  very  outset  of  the  business  of  the  bank  the  capital  must  of 
nece-<.sity  have  been  tliminished  by  preliminary  expenses.  If  pros- 
pericis  in  business  itsa.-*sets  must  come  to  exceed  its  paid-up  capital, 
if  the  reverse  its  i)aid-up  capital  is  an  unfair  l)asis  of  taxation. 
When  the  franchi.se  is  taxed  it  is  usually  on  its  estimated  value 
»s  a  facility  for  doing  busines-.  in  Burroughs  on  Taxation,  at  p. 
164,  he  says  :  "The  right  of  the  c(n-poration  to  exist  and  exercise 
the  powers  vested  in  it  by  its  charter  is  called  its  franchise  ;  "  and 
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(I)  2  App.  Rep.  522,  560 ;  ante,  yol.  1,  pp.  592,  635. 
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at  p.  16G  §  85,   "Tax  on  tlie  franchise.  — This  tax  ia  in  its  edFontial 

nature  the  same  as  the  license  tjix,  and  the  same  principle  as  to  the 

power  of  the  state  to  tax  applies  to  domestic  corporations  when 

they  are  first  chartered  as  applies  to  foreign  corporations."     Again. 

,^  „  ~~~  ,       at  p.    174  }j  87:   "Capital  how  taxed  (that  is  of  corporations). - 
t^.B.,  (Juebec.  .  ,  ,     .  .      i  ■     ,         , 

—  Corporations  are  sometmies  taxed  on  their  nominal  capital   ami 

roBB^J.  sometimes  on  its  actual  value.  When  taxed  on  the  nominal  capital, 
the  tjvx  is  upon  the  whole  amount  paid  in  or  secured  to  be  paid 
without  reference  to  losses.  The  capital  is  referred  to  as  a  measuu' 
of  the  price  to  be  paid  for  the  franchise."  In  the  case  of  a  foreign 
corporation  the  bonus  or  tax  is  the  amount  paid  for  the  privilege' 
of  exercising  its  corporate  powers  in  the  state.  In  the  case  of  ii 
domastic  corporation  it  is  the  amount  paid  as  the  price  of  its  cor- 
[160]  porate  existence,  it  only  exi-sts  by  the  j)ormi8sion  of  the 
state,  anil  the  state  may  prescribe  the  terms  on  which  it  will  grant 
its  permi8.sion.  From  this  it  would  appear  to  have  been  held  in 
the  Tnited  State.s  that  the  state  power  can  tax  the  franchise  of  a 
corporation  created  without  the  .state,  but  only  on  the  ground  of 
it8beingalicen.se  or  permission  to  do  business  within  the  state . 
But  the  taxing  powur  of  a  state  exceeds  that  of  a  province.  It 
extends  to  the  logulation  oi  trade  in  tlie  state  and  to  all  powers  ot 
taxation  not  expioHsly  surrendered  by  the  state.  It  is  not  by  its 
charter  limited  t.  taxation  witliin  tlio  state.  This  doctrine,  I  appre- 
hend, would  be  iuiipplicable  tn  the  circumstances  of  the  provinces 
and  their  relations  to  the  Dominion.  It  would  be  likely  to  lead  to 
mischief,  and  f  think  ous^  .t  tn  l>e  optii  ti>  (juestion  even  in  the 
United  States.  In  the  case  of  iV»»/  v.  J'/'n/m/K  (1),  it  was  held 
that  corporations  were  creations  of  loctil  la>\ .  and  had  not  even  ;in 
absolute  right  of  leongnition  in  nther  stjites,  but  depended  for  that 
and  for  the  enforcement  of  their  contracts  upon  the  assent  of  the 
state  (where  their  coiitiacts  vvoro  sought  to  be  enforced),  whicii 
might  ])e  given  accordingly  on  such  terms  as  they  ^ileased.  In  the 
present  case  wljat  has  been  attempted  to  be  ta.ved  has  not  been 
brought  within  the  jurisdiction  of  the  legislature  of  the  Province 
of  Que' tec.  The  Uw  is  on  its  paid-up  capital  win  se  situs  is  without 
the  Province.  .As  to  whether  the  tax  is  direct  or  indirect,  1 
entertain  no  doubt  in  my  mind  that  it  is  in  its  nature  a  verj- 
indirect  tax.     It  is  not  vn  property  nor  on  persona  and  it  has  to  be 

(1)  fi  Wallacf,  168. 
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collected  not  ilirectly  from  the  objiict  taxoil,  hut  iiuUrectly  hy 
opemting  on  tln^  agency  and  jiinpcrty  which  the  corporation  may 
have  in  the  ]>rovince,  not  certainly   from  its  franchise  or  paid-up       Toronto 


Hank  of 


d,  therefore  to  my  mind  very  manifestly  indirect  ;  but  on  the        ^^ 


capiti 

general  question  as  to  what  are  direct  and  what  are  indirect  taxes, 
I  have  found  it  dittioult   to  arrive  at  any   well  defined  recognised 
Une  of  distinction.     As  near  as  I  can  arrive  at  what  should   be 
reckoned  a  direct  tax,  it   is  one    levied   innnediately  on  property 
[161]  or  persons   and   perhap?   on   income.     I   doubt  whether   in 
any  case  a  tax  on  a  corporation  or  company  as  such,  that  is  on  its 
capacity  to  exist  and  to  do  business,  could  be  ranked  in  either  of 
those  classes.    If  its  proper  situs  were  without  the  jurisdiction  of  the 
taxing  power,  it  could  not  be  legally  taxed.     In  any  case  its  shares 
held  within  the  province  and  any  of  its  projJerty   there  ait'iate, 
would  as  such  be  liable  to  taxation  m  the  same  manner  as  other 
property  pertaining  to  individuals.     The  taxation  of  domestic  cor- 
porations and  companies  would  be  open  to   the  objection  of  dupli- 
cate taxation,  ana  would  to  my  mind  be  an  indirect  tax,  as  one  in 
the  nature  of  a  license  imposed  upon  their  capacity  to  exist  and  do 
business,  and  which  would  have  been  classed  as  a  license  tax  had 
it  been  intended  to  empower  the  levying  of  it,   on  the  provincial 
government.     I  am  not  quite  certain  that  their  Lordships  of  the 
Privy  Council   did  not  intend  to  decide   squarely  in  the  case  of 
Atto'r-ney  General  for  Quebec  v.  Queen  Insurcotce  Co.  (1),  that  a  tax 
of  the  nature  of  the  one  now  in  question  was  unconstitutional  in 
whatever  form  imposed,  whether  called  a  direct  tax  or  by  whatever 
name  it  was  intemlt-d  to  be  levied.     They  certainly  ruled  in  that 
case  that  the  tax  was  indirect,  and  as  regards  classification  I  cannot 
distinguish  it  from  the  one  now  in  (juestion.     They  also  held  that 
the  Act  in  question  was  virtually  a  stamp  Act,  although  in  name  a 
license  Act.     The  case  of  Seceni,  v.  The  Queen.  (2)  seems  also  directly 
in  point. 

Whoever  remembers  the  general  sense  in  which  tlie  subject  was 
discussed  in  the  press  and  by  politicians  before  and  at  the  time  of 
confederation,  will  have  little  difficulty  in  recognising  the  nature 
of  direct  taxation  as  then  understood,  at  least  in  the  then  province 
of  Canada.     They  doubtless  had  in  view  the  example  and  received 
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(2)  2  Can.  S.  C.  R.  70;  ante,  vol. 
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coustriiotioii  of  tlio  terms  in  the  Unitocl  States,  the  burden  was 
looked  upon  as  one  wliich  would  fall  upon  real  estate.  The  c'  arges 
of  government  had  been  sustained  for  the  most  part  by  customs 
duties  on  imports,  to  which  something'  had  been  added  by  thi> 
[162]licen8e  power.  Exceptfor  municipal  purposes,  for  the  most  part 
in  thi3  cities,  there  had  been  no  imposts  on  property  or  persons.  As 
exponae-s  of  the  guverument  increased,  there  was  an  apprehension 
that  these  might  luive  to  be  resorted  to.  A  resort  to  this  mode  of 
raising  revenue  was  looked  upon  as  an  extreme  measure,  and  ono 
likely  to  be  very  unpopular,  but  of  possible  necessity,  not  likely 
to  be  resorted  to  so  long  as  the  government  could  exist  and  carr}- 
on  its  functions  by  only  taxing  imports. 

In  forming  the  confederation  the  danger  must  Imve  been  foreseen 
of  allowing  the  local  governments  the  power  of  indirect  taxation. 
It  would  ob\itjU8ly  be  their  interest  to  exist  and  defray  their 
charges  by  imposts  upon  the  trade  of  the  countrj',  more  especially 
the  through  trade,  and  their  inclination  would  naturally  lead  them 
to  avoid  a  direct  charge  on  their  constituents.  It  was  of  importance 
that  trade  should  not  be  embarrassed  by  local  burdens  hence  its 
reguhition  was  assigned  to  the  Domiuion.  I  .cannot  think  that  a 
tax  upon  corporations  or  companies  as  such,  can  be  considered  a 
direct  tax,  more  o3[)ecially  on  those  having  the  r  proper  situs  with 
out  the  province,  nor  ciin  such  tax  l)o  held  legal  in  the  face  f>f  the 
other  reasons  already  stated.  I  therefore  concur  in  the  judgment 
rendered  in  this  case  liy  the  Superior  Court.  I  hold  that  the  tax 
in  question  in  this  cause  is  unconstitutional  nnd  void,  and  that  the 
judgment  of  tlie  Su]>orior  Court  in  tliis  cas^o  should  be  confirmed . 
I  am,  however,  witli  the  Chief  .Justice  in  the  mi  ority,  as  regards 
the  oi>inioii  entertaiueo  by  this  curt. 


[Traiislated.] 
Tit.saiEK,  .1.  : — 

After  the  long  dissertations  of  mj'  colleagues  wlio  have  preceded 
me,  and  the  numerous  precedents  and  authorities  which  have  been 
uited  ;ind  oommenteil  on,  it  is  sutHciently  evident  that  the  matter  is 
exhausted  and  I  do  not  wish  to  run  the  risk  of  making  observations 
which  would  only  be  a  repetition  of  what  has  been  pjiid. 

I  shall  c^tutent  myself  witli  mentioning  brioHy  the  propositions 
which  sum  up  my  opinion. 
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ri63]    1.  The  Confederation   Act   has   conferred    on    the    federal  1887 

parliament  and  the  provincial  legislatures  distinct  powers  in  some      ^j^^^^p 
casea  and  concurrent  powers  in  others.  Toronto 

Tlie  provincial  legislatures  are  governments  having   the   right.;        Ijambk. 
and  privileges  inherent  in  the  exercise  .'f  ;,'ovornnient  ;  the  special  -— 

mention   of  particular   rights   in   .section    i)2— is   only   declaratory     "     '_ — 
locking  especially  at  sub-section  10,  which  says  :    'And  generally    Teisier   J. 
all  niiitters  of  a  merely  local  or  private  nature  in  the  province." 

Tiie  ri^'htof  taxing  in  order  U)  raise  a  revenue  and  pay  the  public 
expenses  is  not  an  attribute  of  the  sovereignty  under  the  English 
constitution,  but  a  right  inherent  in  the  j)arliaments  and  legislatures 
which  are  government's  representing  the  jieople. 

In  the  case  of  Hodge  v.  The  Qjieen  (1)  one  of  the  judges  of  the 
privy  council,  thus  expressed  himself:  "Within  these  limits  of 
subject  and  Krea  the  Local  Legislature  i'»  supreme,  and  hai  the  sai  e 
authority  as  the  Imperial  Parliament  or  the  Parliament  of  the 
D  inininn,  would  have  had  under  like  circumstances  to  confide  to  a 
municipal  in8tituti.)n  or  Ixnly  of  its  own  creation  authority  to  make 
li\  -laws  or  resolutions  as  to  subjects  specified  in  the  enactment,  and 
With  the  object  of  carrying  the  enactment  into  operation  and  effect." 

2.  Tlie  tax  in  question  in  this  ciise  is  a  direct  tax.  It  is  true  that 
Mie  (.'luifi'doration  Act  does  not  nor  do  any  of  our  laws  define  what 
is  a  direct  tax.  The  present  tax  is  after  all  only  a  personal  c  ntri- 
Initi'in  or  a  personal  tax  which  is  only  a  direct  tax. 

What  is  very  certain  is  that,  ai)art  from  the  direct  tax  on  personi 
or  the  inf'irect  tax  on  imported  goods,  as  to  all  other  taxfs  the 
ec'in'nuists  do  not  agree  and  are  in  contradiction,  as  is  said  in  Cooley 
"11  Taxation,  p.  5  :  "The  term  direct  taxes  is  employi>d  in  a  peculiar 
s.iise  in  the  Federal  Con8tituti<m,"  in  England,  in  France  and  in  the 
[lii4]  United  States  when  it  is  a  question  of  classing  them  as  direct 
1 1 \es  or  as  indirect.  The  definitions  of  the  L^nited  States  cannot 
be  ap[)lieii  here  as  M.  Loroy-Boaulieu  says  in  his  "  Troati.-e  of  the 
Science  of  Finances,"  vol.  1,  p.  214,  after  having  demonstrated  that 
tlu'  dftinilinn  of  direct  and  indirect  taxes  given  by  the  administration 
in  litFerent  countries  is  not  always  exact,  he  proposes  the  f  dlowing 
a."*  being  the  most  scientific  and  satisfactory  that  he  has  been  able 
t.ifind  ;- 

"  Par  riwipo^  direct  le  legislateur  se  propose  d'atteindre  immedi- 
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(1)  9  App.  Gas.  117,  132;  ante,  vol.  3,  pi>.  H4,  162. 
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ateineiit  du  premier  bond  ot  ])ropr>rbiuniiellement  .  aa  fortune  ou  a 

sea  revenus,   le   veritable    contribuab  e  ;   il   aupprime   done    tout 

interiu^diaire  outre  lui  et  lo  tisc,  et  il  cherche  une  propc.rtionnalitt 

rigoureust  de  riinput  ii  la  fortune  ou  aux  facultes. 

-  ^.  ~~~  ,  "  Par  rhnpot  indirect  lo  leifislateur  ne  vise  pas  imnuuliattinient  le 

Q.B.,  Quebec.         . 

vtJritable  contribuiible  et  ue  cherche  pas  h  lui  inipoeer  une  charge 

r^^  iiQiAfti_ 

I '  ■      stnctonient    proportionnello  h    ses     facultes  :    il    ne    se    propose 

d'atteindre  le  vrai  contribuable  que  par  ricochet,  par  contre-coup, 
par  repercussion  ;  il  met  des  interniediaires  entre  lui  et  le  fiac,  et 
renonce  k  une  stricto  proportionnali'e  de  I'impot  dana  lea  cajs 
particuliers,  so  contentant  d'une  proportionnalite  relative  en 
general." 

M.  Piiaay  who  furniahcd  to  the  Dictionary  of  Po'itical  Kconomy, 
published  by  M.  M.  Coquelinand  (juillaumin,  the  article  on  taxation, 
say  a  also  :  — 

"C'es"  un  usage  requ  de  divisor  les  iuipots  en  deux  categories 
diatinctes.  On  anpelle  directs  ceux  (pie  les  contribuables  acquittoiit 
eux-menies  pour  leur  propre  conipto  :  on  appelle  indirects  ceui 
dont  certains  d'entre  eux  ne  font  que  I'avance  et  dont  ils  obtienneut 
le  remboursenient  des  mains  d'autres  personnea." 

Mill — Principles  of  Political  Economy,  book  v.,  ch.  3.  sect.  1, 
aays  : — 

"  Taxes  are  either  (iireof  or  indirect.  A  direct  tax  is  one  which 
is  demanded  from  the  very  persons  who  It  is  intended  or  desired 
should  pay  it.  Indirect  taxes  are  tho^e  which  are  demanded 
[165]  from  one  person  in  the  expectation  and  intention  that  he  shall 
indemnify  hiniself  at  the  expense  of  another  ;  such  aa  the  excise  or 
customs." 

Walker— Science  of  Wealth,  p.  338  : 

"  A  direct  tax  is  demanded  of  the  person  who  it  ia  intended  shall 
pay  it.  Indirect  ta.ces  are  demanded  from  one  person,  in  the 
expectation  that  he  will  indemnify  himself  at  the  expense  of  others." 

Such  ia  the  system  moat  generally  adopted  at  the  present  day. 

An  incorporated  company  is  only  a  legal  person  within  the 
meaning  of  our  law-  ;  that  is  defined  in  our  civil  code,  art.  17. 
sub  sect.  11 — "The  word  ['erson  includes  bodiea  politic  and  incor- 
porated." 

In  interpreting  these  definitions  it  seems  to  me  evident  that  that 
!■  a  direct  tax  on  the  judicial  or  legal  person  who  pays  the  tax 
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directly.     The  shareholder  ifi  reached  directly  because  he  is  joined  1887 

to  the  corporation  as  a  member  of  that  corporation.  It  is  the 
common  capital  of  the  corporation  which  is  taxed.  It  is  not  a 
license  nor  a  tax  on  the  franchise  because  Tiothinj;  in  that  law 
hinders  the  bank  from  continuing  its  transactions  ;  neither  each 
Dart  nor  the  business  of  the  company  is  taxed. 

3.  Whatever  m;»y  be  the  theoretic  opinion  of  economists  on  direct  J^*'»3>er,  j 
or  indirect  taxes,  the  present  tax  is  one  which  the  legislature  of 
Quebec  had  the  power  to  impose  taking  our  constitution  as  a  whole, 
in  aayin.;  that  the  legislature  Ims  the  ri^'ht  of  imposing  direct  taxes 
it  seems  to  me  that  tiie  wish  has  been  simply  to  make  certain  that 
the  provincial  legislatures  should  not  have  the  ri^jht  of  imposing 
taxes  on  imports  which  is  the  great  recognised  example  of  indirect 
taxation.  In  enquiring  whether  the  tax  in  (luestion  in  this  case 
will  be  paid  indirectly  by  others,  as  in  the  case  of  imported  goods, 
it  may  1  e  said  that  this  tax  on  the  capital  of  societies  or  incorpor- 
ated conr/anies  is  a  direct  tax,  affecting  only  the  corporation  and  not 
the  pers  ns  who  do  business  with  it.  The  shareholders  and  the 
incorporated  company  are  but  one.  it  is  the  same  jierson  making  a 
single  legal  being. 

[166]  As-to  the  objection  that  the  capital  of  banks  and  other  incor- 
porated companies  is  in  great  p.trt  situated  out  of  the  province,  that 
is  a  specious  and  unfounded  objection  ;  the  capital  of  a  bank  is  not 
divisible,  it  is  supposed  to  exist  as  a  whole  and  to  answer  as  a  whole 
for  the  business  where  there  is  an  office  open.  For  example  a 
de])ositor  who  deposits  a  thousand  dollars  in  the  Bsnk  of  Ccmimerce 
at  Montreal  has  a  right  to  rely  on  all  the  capital  of  that  bank  and 
has  recourse  for  paynient  of  his  deposit  against  the  whole  capital  of 
the  bank,  although  that  bank  employs  a  groat  part  of  its  capital  in 
the  Province  of  Ontario.  By  operation  of  law  a  bank  or  an  incor- 
porated company  transports  all  its  capitiil  intu  every  place  where  it 
does  busine.-s. 

There  are  some  shareholders  resident  out  of  the  province,  in 
England,  in  the  United  States.  That  matters  nothing.  There  is 
only  one  moral  and  legal  being  in  which  all  the  shareholders  are 
united  no  matter  where  they  reside.  For  example,  suppose  that 
the  federal  parliament  had  imposed  the  same  tax  which  is  here  in 
question  on  the  banks,  would  these  institutions  be  able  to  avoid 
paying  these  taxes  by  alleging  that  part  of  their  shareholders  live  in 


M- 


!  i,i 


m 


m : 


':!Ji:. 


f'   . 


^m 


to 


i'i;i\  V  loiNCiL. 


J' 

I' 

It      I 


1887 

Bank  oi 
Toronto 

r, 
Lamhb. 

Teseier,  J. 


f 


England  or  (.Isowhore,  aiul  that  jtiirt  of  tlieir  ca|iital  is  omploytnl  in 
one  of  their  otHces  ost^ihlisliecl  in  Eii,i,'lanil  ur  in  tlie  I'nitcrl  Stutos  / 
Evidently  this  objociioii  would  i)u  iMJoctcd  ;  vvliy  should  it  not  he 
when  it  is  a  luostion  as  to  tln^  saniH  lax  ini|io^ed  hy  the  legislature 
of  Quebec  .' 

The  Confederation  Act  was  passed  with  the  object  of  conciliating' 
the  iittrcsts  and  the  rights  of  a  pre-existing'  [jrovince  ;  that  Act 
should  lie  liberally  interpreted.  It  is  but  a  federal  alliance  in  which 
each  province  has  been  constitiited  with  a  regular  government  ; 
the  provinces  should  reasonably  and  liberally  have  the  right  of 
maintaining  themselves  an  1  of  raisin'^  the  revenues  necessary  for 
their  support. 

If  it  had  been  desired  to  limit  the  powers  of  the  i>roVincial 
legislatures  to  ct-rtain  particular  subjects,  why  not  have  defined 
these  power.sand  then  sa:d  afterwards  that  all  other  powers  belonged 
[167]  to  the  federal  parliament,  (in  the  contrary  it  has  been 
necessary  lo  s[)ecify  in  sect.  01  the  special  powers  of  tliis  parliament 
in  certain  cases.  a'<  in  a  treaty  between  two  independent  parties 
which  specilies  the  rights  belonging  to  each. 

Incorporated  companies  form  a  general  class  of  people  who  excrcibe 
in  the  state  commercial  privileges  without  being  re3i)onsible  in  their 
own  property  like  other  individuals,  but  with  limited  liability.  It 
is  1)ut  just  that  they  should  contribute  to  the  revenues  of  the 
province  in  which  they  do  business  with  the  object  of  gain. 

In  my  opinion  the  Confederation  Act  is  a  model  of  legislation 
which  I  have  always  admired.  It  required  a  great  effort  of  science, 
intelligence  and  e.xperience  to  include  in  one  law  of  147  sections, 
the  regulation  of  interests  so  varied  of  several  provinces  covering 
an  inuiiensc  territory  with  diflFertnt  systems  of  law.  The  general 
terms  employed  show  that  the  wish  has  been  to  give  a  necessary  ela.*-- 
ticity  in  (Uir  constitution.  It  is  for  our  courts  to  give  a  reasonable 
interpretation  in  order  to  reconcile  all  interests  and  not  create  and 
favour  th'ise  which  are  disposed  to  raise  conflicts. 

It  seems  to  me  i)erfectly  reasonable  that  these  incorporated 
companies  which  ha^e  the  protection  of  the  provincial  laws,  which 
pi'otit  by  our  police  and  municipal  laws  should  furnish  their  part  of 
the  revenue  for  the  maintenance  of  our  provincial  government. 

I  c  incur  willingly  in  the  judgment  of  this  court,  which  maintains 
this  tax  as  being  constitut  onal  ;  it  is  not  excessive,  it  u  reasonable 
and  justifiable  and  I  think  that  it  ought  to  be  maintained. 
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One  ..f  til"  liiiuno.l  counsel   who  addressed  tho  Court  said  that       ,^^~~,,^ 
instead  of  gettir.g  clciror  tlio    divitliii;,'  lino  botvvi'en    fi-ilt'ivi!  and       Tokonto 
l,.Ciil  powers  WHS  ^5ett in;,'  ni.av  obscure,      rufurtunalely  Lhi.s  I'essi-         Lamhk. 
,„ist  view  of  tho  mattrr  is  not  altog.'tlier  unreal.     (>i.inions  are  very  ^  ^^  ■^;;^,,^,, 

H08]  divorj^ent,  mid  m  my  of  those  who  are  qualified  to  s])Uiik,  and  ' 

who,  niureover,  aie  entitled  to  speak  with  authorit ,  on  t'le  Mul.joct,  niin^<ay,  . 
soem  to  disagree  irreconcilably  on  question^  of  tho  utmost  imp  'rf- 
aucv.  This  is  no:  altogether  satisfactory,  it  niuat  be  confe.-ssed,  imt  it 
[■i  our  duty,  however,  not  to  bo  discouraged  but  to  .strive  manfully  to 
lind  out  the  solution  of  all  these  ditHculties.  Some  solution  thorn 
must  be  ;  and  it  will  bo  discovered  by  those  alone  who  .seek  for  truth 
and  not  for  triumph;  and,  above  all,  by  those  who  are  not  .seeking to 
further  .'omo  cherished  jtolitical  dream  or  selliah  project.  In 
deprecating  certain  kimls  of  discussion,  it  does  not  follow  that  one 
dreads  .strife,  or  is  alone  content  to  see  a  cautious  reserve  or  a 
lethargic  indifference.  On  the  contrary,  it  is  salutaiy  that  every 
i)os3ible  position  should  be  debated  with  the  utmost  zeal  and  with 
the  keenest  logic.  What  is  to  be  deplored  is  the  waste  of  time  and 
effort,  and  sometimes  talent,  which  could  be  turned  to  better 
account,  in  sustaining  impossible  themes  or  in  circulating  irritating 
subtleties.  If  confederation  is  to  be  a  success  wo  mu.st  interpret 
the  constitutiou  with  the  utmost  loyalty.  In  groat  measure  the 
responsibility  of  this  task  dovcjlves  upon  the  courts.  .\t  all  events, 
there  the  (juestioiis  iii  their  most  abstract  form  present  themselves, 
and  therefore  it  is  that  every  judicial  utterance  on  this  subject 
should  be  given  forth  under  the  sanction  of  the  gravest  responsi- 
Ijility.  We  are  dealing,  not  with  a  trilling  statute  passed  to  regulate 
some  paltry  concern,  but  with  the  constitution  of,  perhaps,  a  groat 
nation.  Speaking  with  the  fullest  consciousness  of  this  responsi- 
bility, 1  do  not  hesitate  to  say  that  to  pretend  that  the  Acts  of 
1774  and  1791  have  any  direct  bearing  on  the  interpretation  to  be 
given  to  the  B.  N.  A.  Act  appears  to  me  to  be  neither  loyal  nor 
honest.  Again,  to  magnify  the  powers  of  the  federal  parliament, 
by  a  forced  interpretation  of  the  constitutional  Act,  so  as  to  absorb 
almost  all  the  local  powers,  is  disloyal  and  dishonest. 

Being  of  this  mind,  [  adopt  unreservedly  the  doctrine  put  forth 
by  those  opposed  to  the  tax  complained  of,  when  they  say  that  tho 
[169]  powers  of  the  provinces  are  all  to  be  found  contained  in  the 
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1887         conatitiitional  Act  and  its  amendments,  and  by  parity  of  reasoning 
it  niu-*t  l)e  admitted  thnt  the  federal  powers  are  derived  from  tlif 
same  source.     We  may  say  of  Canada,  as  C,  J.  Marsliall  said  of  lln' 
United  Statvs,  and   with  greater  emphasis:    "  This  government    ■, 
acknowledged  by  all  to  be  one  of  enumerated  powers  :"    McGullorh 
V.  Miirylauil  (1).     Hmice  wo  have  the  doctrine  everywhere  pm- 
Kmiisay,   •  .    ^-liiimed  that  the  local  legislatures  are  iis  omnipiteno  within    tln' 
uphere   of  their  powers   as  the  Dniuinion  parliament  is  within  in 
jurisdiction.     Jt  would  bf  dillicult  to  arrive  at  any  othr  conclusion, 
for  when  the  Queen,  Lords  and  Commons  give  a  power  it  cannni 
be  questioned  by  any  other  authority.     Tiie  extent  of  the  graiif 
may  alone  bo  questioned.      Lest  it  be  thought  that  1  unwittingly 
neglect  ail  vice  proffered  by  liii;h  authority,  I  shall  at  once  rof"r 
to  a  dictum  of  the  Privy  Council  which  now  especially  demands  oi:r 
attention,  and  wliich.  it  appears  to  mo,  may  be  easily   misunder- 
stood.     In  the  case  of  Citizens'  Insuranc-  Co.  v.  Pars  ins  (2)  their 
lord-ships  said,  referring  to  the  ditKculty  of  arriving  at  the  proi;ti' 
interprotiit  on  of  sects.   91  and  92,    "Jn  performing  this  diflicult 
duty  it  will  be  a  wise  course  for  those  on  whom  it  is  thrown  to 
decide  each  case  as  best  they  can,  without  entering  more  largely 
upon  an  interpretation  of  the  statute  than  is  nt  cessary  for  tlio 
decision  of  the  particular  question  in  lund."      If  this  rule  were 
adopted   literally   it   would    be   the  enthronement  of  empiricisiii . 
But  it  is  to  be  observed  that  their  lordships  only  gave  this  cautioit 
when  dealing  with  the  dangers  of  the  doiible  enumeration  of  sects. 
91  and  92.  and  the  evident  misuse  of  the  word  exclusively  in  each 
section.      The    warning   was   against    making    precedents    before 
experience  had  given  a  guide  as  to  the  working  of  the  now  consti- 
tution.    So  considered  I  recognise  the  wisdom  of  the  caution,  and 
I    invoke  it  as  an   admission   of  great   authority,    that   the  work 
of  reconciling  these  conflicting  expi-essions  must  go  on  till  all  tlu! 
[170]  possible  cases  have  been  disposed  of .     The  special  application 
of  this  admission  will  appear  mi  re  clearly  later  on. 

From  another  quarter  we  have  recently  received  an  intimation 
as  to  our  duty,  which  also  demands  our  notice  and  requires  quali 
fication.      The  learned   chief    justice  of    the   Supreme   Court  i.s 
reported  to  have  said  thai  all  the  courts  in  Canada  were  bound  by 


(IM  Wheaton.  316,  405. 


(2)  7  App.  Cas.  96 ;  ante,  vol.  1,  p.  265. 
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ibe  decisions  of  the  Supreme  Court.     Tn  this  aayini?  there  is  just  l«f»7 

f.hat  grain  of  truth  wliich  is  dangerous.  It  is  a  rliotorical  rather 
than  a  legal  w.iy  of  patting  the  matter.  "Aiunt  rliotores,  judi- 
oiituni  osso  partem  juris. "     Tliere  is  no  suoh  iu.stitution  of  tliu  hnv 

18  that  laiil  down.     The  decisio!!  hinds  in  tlio  particular  cise  ;  it  Ih  

only  a  nilo  of  authority  in  other  cases.     INow  the  bas»i8  of  authority  

IS  reason,  and,  therefore,  that  only  which  is  roas'  nable  is  authori-  "'"'"*».>■  •' 
tative.  It  is  doubtless  very  inconve  dent  that  jnrisprudenco  should 
bo  uncertain,  but  it  Would  be  still  more  inconveiiiont  if  courts,  out 
■>f  an  iil)3e(iuiiius  dofere  ice,  adopted  as  law  that  which  clearly  is  not 
law.  Ill  pr.ictice  we  follow  a  middle  course,  which,  while  it  tends 
to  avoid  tlie  perpetuation  of  error,  to  some  extent  renders  the 
adiuiniatration  of  justice  certain.  Volumes  of  over-ruled  casts  and 
the  dicta  of  very  distinguished  jiid^'cs  and  jurists  attest  the  correct- 
ness of  tills  remark.  In  Ihxjan  v.  licrnier  (1)  a  very  ai)le  judge, 
now  U)  mure,  rcferri'  g  to  the  case  of  Dorioii  and  Hyde,  said  : 
".je  ne  !iie  cruis  paa  lie  par  ce  piecedent,  et  je  regrettorais  iIm 
dcnner  num  concours  a  I'estaMiasement,  d'une  jurisprudence  quo. 
Je  crois  erronee.  '  The  precedent  which  Mr.  Ju.'itice  Dorioii 
ileeined  himself  justified  in  rejecting  as  authoritative  wa.s  a  judg- 
ment of  the  Court  of  Ajipeal  conlirming  a  judgment  of  his  own 
oourt  in  review.  To  this  I  shall  only  add  what  Halo  says  on  the 
point:  ■'  It  is  true  the  decisions  of  courts  of  justice,  though  by  vir- 
tue of  the  laws  of  tiiis  realm  they  do  bind,  as  a  law  between  the 
parties  thereto,  as  to  the  particular  ca^e  in  question,  till  reversed 
by  error  or  attaint,  yet  they  do  not  make  a  law,  properly  so  called, 
f(  r  that  only  the  king  and  parliament  can  do  ;  yet  they  have  a  great 
[171]  weiglit  and  authority  in  expounding,  de  hiring  and  publishing 
.vhat  the  law  of  this  kingdom  is,  especially  when  such  decisions 
hold  a  consonancy  and  cor.gruity  with  resolutions  and  decisions  of 
former  times."  Hist,  of  Common  Law,  chap.  4,  vol.  2,  p.  142.  I 
tUudo  to  this  specially  as  the  authority  of  precedents  has  been 
liarticularly  insisted  on  in  these  arguments,  and  it  seems  to  mc 
well  to  observe  that  two  things  are  to  be  examined  when  consider- 
mg  a  precedent :  1.  Whether  it  is  precisely  in  point.  2.  Whether 
it  will  stand  the  test  of  reason.  And  in  deciding  as  to  this  last, 
tvhether  it  has  been  assented  to  at  all  times. 


(1)  21  L.  C.  Jurist,  101. 


'I':. 


.It:. 


!:i[ 


64 


I'ltIVY    COITNCIL. 


1       I 


IMT  '''"    ^''■'**'  "'^    Atlurneij  (iiufiiil  fur    Qiiclitr    v.    i^itren     InnntUioi 

""•^  ('it.  (1)  liiiH  hooii  ri'litu!   ii|i()ii  litt  fuiicluMivn  luithdrity  aj»aiii8t  tlu: 

Toitono      validity  of  th«  proMont  tux.     To  me  it   appears  to  iKtcido  almolutey 


i.AMllK. 


nothing  that  has  tu  hu  doiideil   in  tliix  case.     Kirstly,  then  lot  l|^ 

ttxaiiiiiiu  what  wan  HUlnnitttnl  t<>  tlic   I'riv y  ('uiiiK'ii,  and  what  was 

U. B. ,  CJmbt'c.   111,1 
'       __  decided  (hero. 

Ramatty,  J.  When  the  case  cauie  before  iia,  only  twu  propnMitioiis  were  mili 

iiiitted  (1)  whether  the  tax   was  a  direct  tax,   and  con8e(|uontly 
under  par.  2  of  sect.   !'2 ;   (j)  whether  it   waH,  as   it   wiim  oaUed.  i 
license,  under  par,   ".•.      Ilnre  ii.  was  luM,   uuiininiuusly,   tluit  tli  ■ 
particular  iuipo.st  then   in  question  was   not  direct  tjixatioii,  aiiil 
by  the  majority   tliat   it   was  not  .i  license    within    the    terms  if 
par.    '.'.       I  his    decision    was    eonhrmeil    oy    the   Privy    Council. 
Had    tilt:  determination  of  these  issues  been  all   the  scope  giv<-ii 
to  the  case,  the  <leci8ic'n  might  not   have  done  inncli   mischief,  b\u 
iiiifortuiiately  one  of  the  learned  jndge-^  in  this  court,  in  delivorin,' 
iiis   opinion    entered    upon   a   disciission   <>f  ([uestioiis  of  politiciil 
economy,   purporting  to  be   supported   by  tiuotations,   which  wa.s 
evidently  intended  to  lay  down  a  general  and  authoritative  distinc- 
tion  between  direct  and  indirect  taxation  hi  all  cases.      It  is  ;in 
ungracious   task  to  criticize  a  work   which  necessitated   considt  !• 
able  diligence  on  the  part  of  its  author;   but  it  has  obtained  soiuu 
recognition,  and  to  my  mind  it  seems  so  fallacious  that   1  deem  it 
my  duty  to  combat  its  method  and  its  conclusions  on  the  tirst  oppor- 
tunity.    I  may  add  to  this  that  the  speculations  on  the  snliject  ^f 
political  economy,  which  it  is  >:ouyht  to  incorporate  into  the  jiw 
[172]  as  recognised  truths,  are  peculiar!}-  liable  to  inisconceptiiii. 
Archbishop  Whately  in  his  lectures  on  political  economy,  rec  m- 
mendb   the   student   to   consider    "a  clear  definition  of  tcchniiil 
tenns,  and  careful  iidherence  to  the  sense  defined  as  the  first — ilu' 
most  important — and  the  most   ditficult  point  in    the   science     f 
political  economy."     Lect.    ix.     Disregarding  all  such  caution,  it 
was    unhesitatingly   asserted    that  all   the   authors    were   agreml, 
French,    English   and   American,    legal   and   lay,    on   the  line    if 
demarcation,    between    direct    and    indirect    taxation.       Strictly 
speaking,    with    the  writings    of    political    economists    we    hitvo 
nothing  to  do.     If  a  technical  meaning  is  to  be  given  to  a  woi\l 
or  words  in  a  statute,  that  meaning  must  be  proved  by  testimony 

(1)  3  App.  Cas.  1090;  ante,  vol.  1,  p.  117. 
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and  not  by  hooka,  like  ovorj  other  fiict.     Wo  do  not  ovon  aooopt  1887 

forcu'u  law.  of  wliicU  th  ^  comuo  of  our  Btudies  mi<;ht  oimhlo  us  to       q27 or 

km.*  Boniethin^',  on  the  authority  of  books;  liow  then  could  wo  ho       Tokonto 

ox  Mict.d  to  jtuurJ  ourselves  from  iTror  if  wo  iitti  iiiiited  to  tloul  with        i,a»Ib«. 

til.  •ei'hnifalitiosofiwrticuhirHcicncoH,  (if  which  wjnuiybopri'Hunied  ^  jj  ~^'^i,^,5_ 

to  \io  perfuv^tly  ignor.mt,  on  aorapi  ciillc  I  from  the  works  of  apeou-  

,,                                                                                                      l{amHay,  J. 
Iftt    0  wruers  (  . 

I  do  not  t!ien  fuel  myselt  obliged  to  mIiow  th.it  the  scientific 
ttra,in"3  subiuiitod  tons  do  not  sustain  concluaiv  ly  tho  tlicorios 
till)  /  were  brou^jht  forv/ard  to  support,  but  tho  courao  fol'owod  in 
thu  CU30  of  Attomcii  ihneral  for  Qnchcc  v.  (Jiuhii  Inanmnre  C<i.  (1) 
liiiiatra'OH  HO  p,.rfectly  the  evil  of  nojj;lectini,'  tho  ordiiiiiry  rulo  I 
invoke  thit  1  shall  not  ho  itato,  onco  forall,  (toprotest  against  an  o\il 
pi-.ictice  not  to  croitea  proccdont),  to  point  out  the  errors  to  which 
it  liHH  a  ven  rise.  It  was  eviden  ly  ex[)ected  that  we  should  uu(leratand 
tlial  the  division  between  direct  and  indirect  taxes  was  this  that  a 
dir  ct  tax  was  one  wliich  tho  •  >•  •  n  who  paid  it  was  not  expected  to 
got  out  of  aiKither  ;  while  an  indifoct  tax  v  as  one  for  the  payment 
of  which  ho  expected  i  ^  be  recouped.  That  this  was  tlie  lesson  sup- 
posed to  b<j  taught,  and  on  which  all  tho  economists  were  said  to  be 
aereed,  is  beyond  question,  for  it  was  repeated  seveial  times  at  tho 
urgument  of  the  cases  now  before  us.  In  one  j)l;'.ce  Mill  says  some- 
(17.'5J  thini;  like  this.  I  quote  from  tho  passage  (m  which  Mr. 
Justico  Taschereau  relied  to  show  that  ho  agreed  with  everybody 
and  everybody  with  him  :  "  A  direct  tax  is  <ne  which  ia  demanded 
from  the  very  persons  who  it  is  inteiuled  or  ilesired  should  pay  it. 
Indirect  taxes  are  those  which  are  demanded  from  one  poison  in 
the  expectation  and  intention  that  he  shall  indenuiify  himself  at  the 
expense  of  another  :  such  ;ia  the  excise  or  customs.'  But  this  bril- 
liant writer  carries  his  doctrine  out,  for  he  add.s  :  "  Most  taxes  on 
expenditure  are  indirect,  but  some  are  direct,  being  imposed,  not 
on  the  producer  or  seller  of  an  article,  but  immediately  on  the  con- 
«umer."  Now  how  does  this  test  correspond  with  whit  Adam 
Smith  says  :  "  A  direct  tax  operates  and  takes  effect  independently 
of  consumption  or  expenditure,  while  indirect  taxes  affect  expenses 
or  consumption,  and  the  revenue  arising  from  them  is  dependent 
thereou," 


(1)  3  App.  Cas.  1090 ;  arUe,  vol.  1,  p.  117. 
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These  syatems,  then,  are  totally  different,  and,  1  take  it,  neither 
indicates  the  meaning  of  parliament  in  enactinjf  par.  2,  sect.  92,  B, 
N.  A.  Act.  Agoin,  many  of  the  economists,  and  Mill  amongst 
thorn,  classify  taxes  into  direct  and  indirect.  However,  in  Hyltm 
V.  Unifed  States  (1)  Chase,  J. ,  said  :  "  I  believe  some  taxes  may  be 
b  ith  direct  and  indirect  at  the  same  time  "  Mill  also  says,  "The 
financial  systems  of  most  comitries  comprise  a  variety  of  miscel- 
laneous imposts  7iot  directly  inchided  in  e  (her  class,"  i.e.,  of  direct 
or  indirect  taxes :  Pr.  of  Pol.  E.  chap,  v.,  p.  1.  The  legal  defini- 
tions in  France  of  contributions  directes  tt  indircctes  do  not  cover  the 
whole  ground  of  ta\ation.  See  what  Merlin  says  as  to  the  droits 
d'cnreijintrement.  He  .hows  they  are  not  indirect  under  the  defini- 
tion, and  certainly  they  are  not  direct  according  to  their  systom. 

Turning  to  the  French  system,  no  similarity  can  be  expected 
between  tiie  French  and  English  writers,  for  the  former  write  under 
laws  wliicli  leave  little  room  for  doubt  as  to  what  is  a  direct  tax  in 
France,  and  what  an  indirect  one.  fn  one  of  the  scraps  quoted  from 
Say,  ho  ttOls  us  this ;  and  a  note  on  the  very  next  page  to  that  quoted 
[174]  by  Mr.  Justice  Taschereau  is  specially  inserted  to  prevent  tie 
cursory  rea  ler  making  the  mi.- take  into  which  the  Privy  Council  all 
but  irretrievably  fell.  Merlin  and  Favard  de  Langlade  are  also  per- 
fectly clear  on  the  point.  In  fact  it  is  difficult  to  understand  how  any 
one  could  have  copied  extracts  from  these  precise  writers  without 
seeing  that  they  were  exposing  a  definite,  and  to  some  degree  an 
arbitrary  rule,  and  nut  playing  with  theories. 

In  England  there  are  no  legal  writers  on  the  subject,  for  there  a 
no  legal  distinction  between  the  two  imposts,  and  the  econoniistt 
use  the  terms  direct  and  indirect  rather  to  describe  the  incidence  of 
the  impost,  which  is  often  influenced  by  circumstances  over  which 
the  legislature  has  no  control,  and  which  it  does  not  even  ointoiu 
platt',  than  to  define  terms  or  to  make  an  abstract  classification 
Mr.  Dudley  Baxter  admits  ihis:  "One  of  the  oliest  and  moat 
simple  definitions  divides  all  taxes  into  the  two  heads  of  direct  and 
indirect  taxation  ;  direct  taxes  being  those  which  are  paid  by  the 
person  himself,  who  is  meant  to  be  the  renl  contributory,  sucli  ai 
assessed  taxes,  and  indirect  being  those  which  are  paid  by  an  inter 
mediary,  who  reimburses  himself  from  the  real  contributor,  such  ai 
the  customs  and  excise  duties.     But  this  definition  cannot  furniah 


(1)  S  Dallas,  171,  174. 
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US  with  a  trusfcworbhy  classitication,  since  it  is  founded  u]  on  an  1887 

aocid.nt  in  the  manner  of  payment  and  not  'ipon  the  nature  of  the 

Oaxes  themselves.     The  income  and  poperty  tax,  for  instance,  ifl 

direc*- tax  ition  when  paid  by  the  owner  him  elf,  and  indirect  when 

paid  by  the  ton.nt  or  mortg:vgor."    The  taxation  of  the  Kingdom  ;     ^  "c^Bbeo. 

R.  Dulley  Baxbor,  page  20.     It  is  otherwise  in  tho  United  States         ' 

and  France,  and  als  >  here.  By  the  constitution  of  the  United  St.teB  Ra'^^ay,  J, 
a  direst  tux  ia  imposed,  differently  from  an  indirect  one.  A  i-t.  1 
sect.  9,  par.  4.  Heac^  tho  courts  have  been  called  upon  to  desig- 
nate the  classes  in  order  to  decide  \\hether  the  impost  is  legal  or 
not.  In  Franco  t'lO  question  comes  before  tho  courts  in  diametri- 
c;JIy  tho  reverse  way,  for  there  a  tax  beuci^es  direct  or  indirect, 
not  by  any  qua'ity  in  the  nature  of  the  tax  but  by  the  mode  of  its 
imposition.  In  Franco  it  is  not  a  quosti  n  of  expenditure  or  i  ecoup- 
[175]  ment,  but  whether  the  tax  is  on  the  person  or  on  a  product. 
Thus  the  taxes  on  industries  (p  itoiites)  aie  all  direct,  while  the  tax 
on  t  leatre  lijkets  is  indirect.  After  saying  what  is  quoted  by 
Tascharjaa  J.,  p.  421,  Say  goes  on  to  establish  the  real  distinction 
inPrvic,  p.  523  : 

"  Pour  as  coir  les  contributions  directes  en  proportion  du  revenu 
do3  cont  ibaaMes,  tantot  les  gouvernements  exigent  des  particuliers 
l'exhi')ition  do  leurs  baux,  etc.,  et  deniandont  au  proprietaire  une 
part  d3  c  '  rovenj  ;  c'eat  la  contribution  fonciere. 

•' Tantot  ils  jugent  du  revenu  par  le  loyor  do  I'habitation  que 
I'on  occupa,  par  lo  nombre  des  domestiques,  des  chevaux,  des 
voitu  63  qu'on  3ntretiont,  et  f.nt  de  cette  evaluation  la  base  Ja  Icurs 
demandes:  cVst  co  qu'on  nommo  en  France  la  contribution  mobi- 
liere. 

"Tantot  ils  estimentles  profits  quel'  on  pent  fairo  auivantrespfece 
d'industrio  que  Ton  exerco,  I'etendue  do  la  villo  et  du  local  oil  olle 
est  oxercSo ;  c'ost  la  base  de  I'impot  qu'on  nppelle  en  France  lea 
pate  ttes. 

"Toutes  ces  maniferea  d'aaseoir  I'impot,  en  font  des  contributiona 
dircolos. 

'•  Pour  asseoir  les  contributions  indirectea  ot  coUea  dont  on  veut 
frappor  les  consommations,  vn  nos'informe  pas  du  nom  du  rodevnblo; 
on  ne  s'attache  qu'au  produit.  Tantot  d^s  I'origme  de  ce  produit 
on  reo'.auje  une  part  quolconque  de  aa  valeur,  comme  on  fait  en 
France  pour  lo  ael. 
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^  *~^  lea    frontieres  (les    droits    de    douanes)   ou  I'enceinte   dos  villo^ 

Bank  of 

Toronto      (1  octroi). 

Lam.be  "Tantot  c'cst  hi    moment  oil   lo  produit  passe  de  la  main  du 

dernier  produeteur  dans  cclle  du  oonsommateur,   qu'on  fait  co 

'  ■  tribuor  celui-ci  (en  Angletjrie  par  le  stamp  dut\jy  en  France  par 

Ramsay,  J.    I'impot  sur  les  billets  de  spectacles). 

''Tantot  le  gouvernenient  vxi'^e  quo  la  marchandise  porto  unt 
marquo  paiticuliere  (ju'il  fait  payer,  comnie  lo  controle  do  I'argent, 
le  timbre  dcs  joMrnaut. 

"  Tantot  il  s'empare  de  la  preparation  exclusive  d'une  marchan- 
dise, ou  d'un  service  public,  et  les  vend  i\  un  prix  monupole,  comnie 
le  tabac  ou  le  transport  des  lettres  par  la  poste. 

"  Tantot,  il  frappe,  nonlamarcliandiseelle-niemo,  niai^  racquitte 
ment  '  o  son  prix,  comme  il  le  fait  par  le  timbre  des  quittances  nt 
dt'8  I'llels  Je  commerce. 

"Toiites  ces  manierca  de  lever  les  contributions  le=i  rangent  dans 
la  classe  des  contrihtd'ums  huUrec  es  parce  que  la  demando  n'en  est 
addressee  ii  pcrsonne  diro^tement,  mais  au  produit,  <\  la  marchandise 
frai  1)60  de  Timpot. "  (1) 

[17G]  The  similarity  of  the  systems  and  the  unanimity  of  writers 
on  the  subject,  generally  speaking,  is  tho  wiliest  delusion,  it  appears 
to  mo  ;  but  there  is  one  point  c  >nunou  t »  the  legal  systems  existing 
in  France  and  in  the  United  Sta'os,  not  unimportmt  to  us,  wlich, 
curious  to  say,  has  escaped  tiie  notice  of  our  econnm  s  jurists.  The 
common  iirinciple  to  which  I  refer  is  this,  that  the  division  between 
direct  and  indirect  taxation  is  necessarily  arbitrary.  In  France  it 
ia  formally,  and  in  tho  United  States  practically  so.  In  the  case  of 
Hylton  V.  United  States,  (2)  Hamilton  attempted  to  lay  down  a 
scientific  basis  for  the  distii  ction,  but  Chase,  J.,  was  not  nnsled 
either  by  the  eloquence  or  the  ingenuity  of  that  di-tinguishodadvo 
Gate,  and  ho  expressed  tho  opinion  tliat,  within  tlie  meaning  of  the 
constitution,  a  direct  tax  was  on  the  person  and  on  land,  and  per 


;»   i' 

! 
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l[N()tedel'auteur.]  "Ktnon parce 
qu'elleii  atteignent  indirectenieiit 
le  contribuable  ;  car,  si  ellen  tiraient 
leur  diSiiomination  de  cette  dernifere 
circonstance,  il  faudrait  donner  le 
ni^me  nom  h  dea  contribiitiona  trba 


directea,  coinme,  par  exemple,  Ji 
rim|iOtdes  patentea,  qui  ttimbe  en 
partie  indirectemeut  eur  le  cot.aoin 
matfcur  dea  produita  dont  a'ocr.m^ 
la  patente, " 
(2)  3  Dallas,  171. 
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haim,  on  revenue.     This  lias  since  been  coafirined  in  Fprinqerv  .  1887 

United  States  (1)  irom  which  we  learn  that  Hamilton's  opinion  was 
really  in  favour  of  the  judgment  in  the  Hylton  Case.  Now  witli  us 
thure  is  no  doubt  that  a  tax  on  revenue  is  of  the  same  nature  aa 
a  t:ix  on  land,  and  conaequontly  if  the  one  is  direct  taxation  so  is 

rh--  other.  

At  the  argument  a  strange  proposition  was  advanced,  namely,         """^y* 
tliat  a  poll  tax  is  not  a  direct  tax  unless  it  wa<;  general.     It  is  Mill 
who  says  that  if  a  tax  is  not  general  it  may  be  avoided,  and  there- 
fore it  is  not  d  rect  taxation.     His  reasoning  is,  that  if  you  tax 
can)enter8  and  not  masons,  the  carpenters  may  all  become  masons. 
We  need  not  enquire,  fortunately  for  us,  how  this  accnrds  with  the 
consumi'r  argument  already  mentioned,    but   what  he   says   only 
illustrates  more  fully  what  I  have  adverted  to  already  that  the  Eng- 
lisli  oconomisti  are  not  dealing  with  a  term  but  are  si)uculating  on 
results  which  the  terms  direct  and  indirect  do  not  express  adequately ; 
and  that  if  we  were  to  bo  guided  by  what  they  say,  there  would  be 
nil  means  of  arriving  at  a  conclusion  as  to  what  constitutes  direct 
taxation,  and  we  should  therefore,  be  obliged  to  say  that  there  was 
no  such  thing.     By  a  Mmilar  process  of  reasoning,  we  could  more 
[177]  easily  arrive  at  the  conclusion  that  there  was  no  such  thing  aa 
indirect  taxation,  and  by  a  little  development  of  this  plastic  logio 
we  might  perliap^  arrive  at  the  happy  delusion  that  we  are  not  taxed 
at  all.     The  passage  from  Mill  to  which  1  refer  is  in  Book  v.  ch* 
iii.  par.  3.  Princ.  of  Political  Economy. 

It  is  only  t«o  clear  that  there  is  no  scientific  distinction 
ht'tween  direct  and  indirect  tivxation,  even  if  we  mi!j;ht  projierly 
consult  scientific  books  to  learn  the  value  of  technical  terms- 
fiut  without  the  aid  of  the  writer.?  on  political  economy  we 
must  define  it,  as  it  has  become  a  law  term  with  ns.  I  am  not 
aware  that  there  is  any  reason  for  me  to  modify  what  I  have 
said  in  Attoni-e>j  General  for  Quebec  v.  Queen  Inauranec  Co.  (2)  with 
regard  to  this  matter,  for  although  the  late  Master  of  the  Rolls  in 
givin;^  the  judgment  of  the  Privy  Council,  seemed  to  be  influenced 
to  some  extent  by  the  apparent  unanimity  of  the  writers,  he  very 
guardedly  decided  that  "  such  a  stamp  imposed  by  Clie  legislature  is 
not  direct  taxation."    I  have  no  difficulty  in  conforming  myself  to 


(1)  102  U.  S.  Kep.  586. 


(2)  3  App.  Caa.  1000 ;  ante,  vol.  1,  p.  117. 
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this  dictum.  It  is  precisely  what  we  all  held  here.  With  regard  to 
the  other  question  decided  in  that  cane,  name'y,  whether  license  or 
not,  it  does  not  arise  in  this  case. 

We  therefore  come  to  the  first  point  we  have  to  decide,  whether 
the  tax  now  in  question  is  within  the  ruling  of  the  case  of  AlUrney 
Gmieral  for  Quebec  v.  Qiieen  Insurance  Co.  (1)  or  not,  and  if  not, 
whether  it  is  direct  taxation  within  the  meaning  of  the  B.  N.  A . 
Act? 

On  the  first  part  of  this  question  there  is  hardly  room  for  a  differ 
ence  of  opinion.  In  the  former  case  the  tax  was  levied  on  any  one 
who  might  insure.  Tlie  present  tax  is  on  every  Canadian  bank,  etc. , 
doing  business  in  the  Province  of  Quebec,  and  the  measure  of  the 
charge  is  the  paid-up  capital  of  the  bank.  There  is  also  a  business 
tax.  At  the  argument  the  contention  that  the  tax  was  not  direct 
seemed  ultimately  to  be  confined  to  the  consideration  that  it  was 
not  a  tax  on  property  within  the  province,  or  on  iho  property  of 
persons  residing  in  the  province,  or  even  a  tax  on  property,  but 
[178]  that  it  was  a  tax  on  the  franchise.  I  presume  that  a  tax  ou 
the  franchise  means  a  tax  on  those  privileges  which  go  to  make  up 
the  corporation,  and  consequently  it  is  a  tax  on  the  person.  If  the 
positinn  be  correct  that  any  tax  on  the  person,  hi^  property  or  his 
revenue  is  direct  taxation,  in  the  meaning  of  the  B.  N,  A.  Act, 
(and  there  is  no  decision  contravening  it)  then  a  tax  on  the  franchise 
of  a  oorporation  is  a  direct  tnx,  for  a  corporation  is  a  person.  The 
law  i)f  this  province  lays  down  in  express  terms  that  '*  every  cor- 
poration legally  constituted  is  an  artifici  d  or  ideal  person 
enjoying  certain  rights  and  liable  to  certain  oWigatinns  (352  C.  0.). 
They  are  also  subject  to  certain  disabilities.  (.364  C.  0.)  I  under- 
stand that  these  articles  express  correctly  th :;  law  of  England  on 
this  subject  as  vren  as  our  law.  Smith's  Mercantile  Law,  chap.  4. 
There  is  certainly  nothing  in  our  law  which  couM  possibly  suggest 
the  idea  that  a  corporation  might  not  be  made  liable  to  a  personal 
tax,  and  assuming  the  law  of  England  to  be  the  same,  I  am  forced 
to  the  conclusion  that  a  tax  on  the  person,  or  on  the  franchise  of  a 
corporation,  is  no  exception  to  the  general  rule  of  sub-sect.  2,  sect. 
92.  Of  course  in  the  United  States  a  tax  on  the  franchise  could 
not  be  direct  taxation  .vithin  their  constitution  ;  because  it  could 


(1)  .3  App.  CaB.  1090 ;  ante,  vol,  1,  p.  117. 
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not   bo  adjusted    Hceordiug    to   the    census.     And    this   explains  1887 

the  case  of  Bank  of  Commerce  v.  Nne  York  ;  (1)  and  also,  I  pre- 
sume, the  case  meutioned  by  Hilliaid  (Law  of  taxation,  ch.  1,  par. 
36  p.  20),  OoiK  V  ConnecHcHt  Mutual  Life  Ins.  Co.  (2),  which  I 
have  not  seen.  What  I  understand  to  b  ■  laid  down  by  these  cases 
is  this  :  A  tax  on  nominal  value  is  not  a  tax  on  property,  for  evi- 
dently since  the  tax  is  imposed  on  the  nominal  value  its  quality  as  'f^'  ' 
property  is  di.'jrogarded  ;  it  is  therefore  a  tax  on  the  franchise 
which  cannot  be  adjusted.  But  said  Mr.  Justice  Nelson,  a  tax  oq 
the  estimated  value  is  a  tax  upon  piojerty,  and  consequently  is 
direct  taxation.  As  to  the  tax  in  question  not  being  a  tax  on  pro- 
pert. ,  the  statute  (45  Vict.  c.  22,  Q.)  does  not  impose -it  as  a  tax  on 
property,  but  as  a  tax  on  banks,  etc. ,  carryinjj;  on  business  in  the 
[179]  provinoB.  Then  by  sect.  3,  it  regulates  how  each  of  these  ideal 
persons  shall  be  charged.  Here  it  is  necesa  iry  to  distinguish  the 
oases,  and  first  I  shall  deal  with  banks.  They  are  to  pay  not 
on  the  nominal  value  of  their  capital,  but  on  their  paid-up  capital. 
Now,  if  it  be  maintained  that  this  tax  is  not  a  tax  on  the  person,  I 
do  not  .-^ee  how  it  can  be  maintained  that  it  is  not  a  tax  on  property. 
There  is  nothing  in  our  constitution  which  declares  anything  as  to 
uniformity  of  taxation,  and,  therefore,  it  is  no  le<,'al  objection  to  a 
tax  that  is  not  levied  upon  any  general  system  of  valuation.  The 
power  to  assess  uoing  admitted,  its  measure  is  a  matter  of  discretion 
subject  to  the  power  of  disallowance  by  the  Dominion  government. 
It  is  not  a  legal  question. 

The  next  point  is  that  it  was  not  taxation  of  persons  within  the 
jurisdiction  of  the  legislature  of  Quebec.  This  difficulty  does  not 
appear  to  me  to  be  formidable.  The  persons  taxed  are  not  the 
shareholders  but  the  banks  or  other  corporations.  The  shareholder 
is  never  by  law  confounded  with  the  ideal  person,  so  he  can  sue  the 
corporation  like  any  other  stranger.  Smith's  Mercantile  Law,  toe. 
eit.  Tliere  ia  nothing  in  paragraph  2,  sect.  92,  to  confine  the  tax 
to  persons  domiciled  in  the  province.  What  the  statute  says  is 
that  the  taxation  must  be  within  the  province,  or,  in  other  words, 
that  the  provincial  government,  cannot  execute  its  laws  beyond  its 
jurisdiction.  It  scarcely  required  the  words  "  within  the  province  " 
to  establish    this.     It  is  said  by   Field,    J.,   in  Railroad  Co  v. 


.?!! 
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(1)  2  Black,  620. 


(2)  36  Conn.  512. 
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Penn»yh'ania  {!)  :    "The  power  of  taxation  .     is  necesB  rily 

limited  to  subjects  within  the  jurisdiction  of  the  state.  These  ^ub- 
jects  atj  persons,  property  and  business. "  The  statute  does  n  ifc 
propose  to  tax  persons  outside  the  province,  but  persons  carrying  on 
business  within  it  and  benefiting  by  its  organizat  on  and  government, 
It  is  an  evident  error  to  say  that  a  person  is  only  liable  to  the  laws 
of  his  (ioniicile.  By  his  acts  lie  may  make  himself  person  illy  liable 
to  the  Jaws  of  many  countries  without  ever  leaving  the  jjlace  of  his 
birth.  A  Frenchman  who  has  never  been  out  of  Pari-i  might  become 
liable  to  a  business  tax  in  Montreal,  and  I  dare  say  that  such  an 
[180]  impost  could  bn  oollcctetl  as  any  other  debt  in  the  French 
courts.  If  an  individual  be  thus  liable  why  should  a  corporation 
escape  a  similar  liability  i 

The  last  point  is  that  the  property  is  not  within  the  province. 
This  difficulty  is  more  8ub.9tantial,  and  if  the  tax  were  not  also  per- 
sonal I  wouldjbe  inclined  to  think  it  [in] valid  as  regards  banks  not 
having  their  domicile  in  Quebec,  unlei.s  it  were  shown  that  their 
stock  was  there  ;  but  as  I  have  already  said  ihe  tax  appears  to  me 
to  be  personal  and  to  be  of  the  most  direct  kind,  and  therefore  the 
luestion  does  not  affect  the  cases  before  us.  As  to  those  having 
their  principal  place  of  business  in  the  province  of  Quebec,  the 
question  could  not  arise  on  any  supposition. 

Again  as  to  the  argument  that  a  business  tax  is  not  direct,  I  see 
nothing  in  that  either  in  principle  or  in  practice.  It  is  notoriously 
false  in  principle  that  a  tax  on  a  profession  or  on  a  trade  or  on 
wages  necessarily  comes  out  of  (lie  pocktt  of  ihe  employer  or  the 
consumer.  It  stands  on  the  same  footing  as  a  tax  on  profits,  and 
profits  are  incDiiso,  and  a  tax  on  incumo  is  direct  taxation.  See  Say, 
Cours  d'Econouiie  Politi([iio,  T.  5,  p  420,  where  the  result,  of  taxing 
industries  and  wages  is  clearly  treated.  It  will  be  observed  that 
there  are  two  distinct  taxes  on  the  banks,  one  on  the  i^erson  or  on 
the  franchise  ;  the  other  a  purely  business  tax.  The  taxes  on 
insurance  companies  are  purely  business  taxes.  Incorporated  com- 
panies for  carrying  on  some  trade,  etc.,  are  charged  with  a  personal 
tax  to  be  increa^jed  according  to  the  amount  of  paid-up  capital  ••  vcr 
$250,000  and  an  additicnal  tax  f.T  each  place  of  business.  These 
cover  all  the  descriptions  of  corporations  that  have  come  before  thia 


(1)  15  Wallacp,  300,  .Sl;t. 
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oourt,  and  I  think  all  the  t-vxei  they  complain  of  are  within  the  1887 

catogory  of  direct  taxatim.     I  have  not  referred  to  the  question  of  ~^ 

excise,  alth  ugh  Mr.  Justice  Taachereau,  the  ingenious  originator 
of  the  numorous  fallaoio.i  I  feel  myself  called  upo  i  to  combat,  has 
drawn  it  into  the  medley.  His  error  hero  is  very  easy  of  exposition. 
11811  He  has  written  on  a  mutilated  text,  at  least  as  it  is  given 
in  Cartwiight,  p.  141.  (i).  The  fu  1  text  of  what  Wharton  says  is  K-amsay,  J 
this  :  "  Excise,  the  name  given  to  the  duties  or  taxes  laid  on  certain 
'ifticlcs  produced  and  consumed  at  home ;  but  exclusive  of  these, 
tho  duties  on  Iicen3e4,  auctionoera  aid  post-horses  are  alsn  placed 
under  the  wiiii tj^'Hcui  of  the.  excise,  and  arc  comojueiitl  y  included 
in  the  excise  duties." — Wharton's  Law  Lexicon  vo.  Excise.  To 
bring  Mr.  Justice  Taschereau's  logic  into  lino  we  should  have  to  say  : 
En  i'Je  duties  are  direct  taxes  ;  certain  duties  not  excise  are  col- 
lected by  tho  exciseman  ;  therefore  they  are  direct  taxgs  Really 
the  functions  of  tha  gauger,  as  he  was  irreverently  called  formerly, 
owin.»  to  ths  ordinary  oper-ttiona  of  his  calling,  have  boon  extended  ; 
i)ut  that  does  not  alter  the  nature  of  direct  taxation,  nor  the  mean- 
ing of  the  term  in  tho  B.  N.  A.  Act.  The  argument  of  the  learned 
Chief  Justice  differs  not  ibly  from  that  of  Mr.  Justice  Taschereau- 
He  does  not  go  on  the  strict  definition  of  excise  ;  but  he  says,  in 
legislation  excise  has  been  made  to  include  assessed  taxes.  There- 
fore we  must  presume  that  excise,  in  the  contemplation  of  parlia- 
ment, includes  all  tho.^e  taxes.  If  it  had  been  our  busjiness  to 
interpret  tlie  word  excise,  it  mi,;ht  perhaps  have  been  a  considera- 
tion for  us  whether  excise  meant  all  tlie  taxes  collected  by  the 
tixciseman.  But  the  Act  does  not  use  the  word  "excise,"  except 
la  a  tr  msitury  clause,  sect.  102,  for  certain  taxes  then  imposed.  It 
h  not  applied  to  the  general  power  of  taxation.  It  is  the  economists 
who  say  that  excise  duties  are  not  direct  taxes  because  they  are 
^-imilar  to  customs  duties.  To  m  ike  it  a  rule  of  interpretation  that 
because  a  p  irticular  word  was  used  in  a  special  sense  in  one  statute, 
it  shoul !  have  tho  same  interpretation  in  other  statutes,  having  no 
relation  t<>  the  same  subject,  wtmld  bo  the  surest  way  of  mistaking 
the  intention  of  tho  legislature  that  could  be  devised. 


(1)  The  ]iasgage  quoted  by  Mr. 
.Justice  Taschereau  in  the  case  re- 
ferred tc  is  taken  from  the  6th 
adition  of  Whartou'a  Law  Jjexicon. 


The  words  here  [irinted  in  italics  do 
not  occur  in  the  6th  or  subKequent 
editions  of  that  work. 
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There  ia  another  view  of  this  case  which,  it  appears  to  me,  merits 
closer  attention  than  it  has  received,  and  that  is  whether  the  B.  N. 
A.  Act  has  limited  the  local  powera  of  taxation  to  "direct  taxation 
within  the  province  in  order  to  tl.e  raising  of  a  revenue  for  j  rovin- 

-  „  -— -         [1^21  cial  purposes,"  and  to  "  shop,  efc,  and  other  licenses,  in  order 

Q.B.,  Quebec.  ^    ^iT       •  ,  *  •        i    i       i  ••     i 

— .         to  the  raising  of  a  revenue  for  provincial,  lof^al  or  municipal  pur 

Kaunay,  J  ■  poses,"  and  this  to  the  exclusion  of  every  other  form  of  taxation. 
This  enquiry  demands  an  extended  examination  i<f  the  general 
scope  or  scheme  of  the  B.  N.  A.  Act.  It  has  been  said  the  local 
legislatures  are  not  supreme  legislatures.  From  a  purely  abstract 
point  of  view,  no  legislature  is  supreme.  In  nther  words,  there  are 
limits  to  jurisdiction,  which  are  not  identical  with  the  physical 
power  to  execute.  Public  law  is  imperfect  in  this,  that  it  has  no 
constituti(mal  power  of  execution  ;  nevertheless  it  expresses  a  right. 
When  De  Hardenberg  exclaimed  at  the  Council  of  Vienna  ;  *'  Qut 
fait  ici  le  droit  puhlic?"  Talleyrand  replied  :  "li  fait  que  vous  y 
ites."  Agiin,  jurisdiction  has  moral  limits,  for  it  has  no  authority 
over  conscience.  Akin  to  this  limit  is  the  non-assent  of  the  subject, 
and  so  laws  become  obsolete.  It  is  only,  then,  relatively,  that  we 
can  speak  of  a  snpi  onie  legislature.  Thus  restricted,  the  parliament 
of  the  United  Kingdom  is  supreme  as  regards  all  the  Queen's 
dominions.  By  force  of  that  supremacy  it  granted  the  constitution 
to  Canada  set  forth  in  the  B.  N.  A.  Act,  1867,  and  by  the  same 
power  it  has  amended  that  Act.  By  the  Act  of  18G7  and  its  amend 
ments  it  has  divided  the  powers  of  legislition  between  a  federal 
legislature  and  local  legislatures,  in  very  different  proportions.  It 
is  admitted  that  the  local  legislaiures  are  as  omnipotent  within  the 
■cope  of  their  legislative  powers  as  the  Dominiim  parliament  is 
within  its  powers.  It  does  not,  however,  follow  from  this  that  ttie 
federal  orj^anization  has  no  supremacy  over  the  local.  Such  a  pre- 
tension would  be  utterly  untenable,  for  the  federal  power,  alone, 
has  the  power  to  nominate  one  of  the  branches  of  the  local  legisla 
ture,  it  can  disjillow  its  Acts,  it  can  turn  local  Avorks  into  federal 
works,  and  it  can  create  new  provinces.  Tho  true  doctrine  seems 
to  me  to  be  this,  that  the  federal  power  is  not  generally  supremy 
relatively  to  the  lo  al  power.  Its  supremacy  c  insists  in  its  power 
to  influence  indirectly  the  action  of  the  local  power,  or  to  paralyze 
[183]  it  to  some  extent,  not  in  the  power  to  des  roy  it.  An  indirect 
attempt  to  destroy  it  would  therefore  be  unc.  nstitutional  and  unlaw- 


m 


PRIVY   COUNCIL. 


75 


Bank  or 

Toronto 

V. 

Lambb. 


ful.     It  is  1  kewise  generally  admitted,  as  has   been  already  said,  i887 

that  the  pow.rs  of  the  local  legislatures  are  enumerated  in  the  con- 
Btitu'ional  Acts,  and  by  p  irity  of  reasoning  it  cannot  be  denied  that 
the  powers  of  the  Dominion  are  also  to  be  found  there.  Giving  full 
effect  to  this  principle,  it  must  not,  however,  be  supposed  that  it  q  g  "oilebec 
implies  all  the  powers  given  by  the  constitutional  Acts  either  to  the  ' — 
Dominion  parliament  or  to  the  local  legislatures  are  specially  J**"*^'  •'• 
enumerated.  The  general  power  given  to  the  Queen,  senate  and 
house  of  commons  is  "to  make  laws  for  the  peace,  order  and  good 
government  of  Canada,  in  relation  to  all  matters  not  coming 
within  tht)  classes  of  subjects  by  this  Act  assigned  exclusively  to 
the  le'islatures  of  the  provinces."  But  amowg  the  matters  com- 
in<'  within  the  classes  of  subjects  aa3i;,'iied  exclusively  to  the  legis- 
latures of  the  provinces  there  are  also  general  powers  of  legislation. 
They  make  laws  as  to  "all  matters  of  a  merely  local  or  private 
nature  in  tha  province."  Does  this  not  embrace  local  taxation 
for  local  objects  ?  And  if  not,  why  ?  There  can  be  no  .juestion,  I 
think,  that  taxation  is  a  necessary  attribute  of  government.  A 
govemmont  that  cannot  tax  would  bo  a  nullity,  and  the  fact  is  that 
it  is  a  power  conferred  in  some  degree  or  other  on  the  most  insig- 
nificant municipality  in  the  country.  They  can  impose  property 
and  income  taxes,  insurance  taxes  of  all  sorts  and  a  poll  tax.  The 
general  power  to  tax  to  any  extent  has  always  been  recognised  in 
the  United  States  as  an  attribute  of  sovereignty,  and  I  do  not  think 
there  can  be  any  English  authority  found  to  c  utr^id  ct  this  proposi- 
tion. "The  power  of  congress  to  exercise  exclusive  jurisdiction  in 
all  cases  whatsoever  -vithin  th-i  district  of  Columbia  includia  the 
power  of  taxing  it  :"  Loughborough  v.  Blake.  (1).  "The  power  of 
taxing  the  people  and  their  property  is  essential  to  the  very  exist- 
ence of  government  :"  McCidloch  v.  Maryland  (2).  This  taxing 
power  is  an  essential  attribute  o'.  sovereignty,  and  can  only  be 
abridged  by  positive  legislative  enai;tment,  clearly  expressed.  The 
[184]  power  is  not  aflfected  by  a  charter  which  is  silent  on  the  sub- 
ject:  Hillianl,  Law  of  taxation,  ch.  1,  par.  85,  p.  40.  In  answer 
to  a  question  I  put  at  the  argument  upon  this  point,  Mr.  Maclaren 
•aid  that  sub-sect-s.  2  and  9  of  sect.  92,  were  inij  liedly  a  dealing 
with  the  whole  question  of  the  taxing  power,  for  if  the  local  legis- 
latures had  full  powers  to  tax,  these  two  sub-sections  would  have 


(1)  6  Wheaton,    317. 


(2)  4  Wheaton,   316,  428. 
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been  unnecessary-,  and,  therefore,  the  power  to  tax  indirectly  in 
impliedly  taken  away.  Thi.s  is  a  vi-ry  ingenious  argument,  and  tla; 
best,  I  fancv ,  wliich  can  be  put  forward,  but  I  do  not  think  it  miti-i 
factory.  In  the  first  place  the  rule  of  iutirprotaliou  htdimo nniiin, 
exclnsio  alte.riiis  is  on  •  of  tlie  feeblest  uf  the  rules  <if  interpretati  n 
if  it  can  bo  called  a  rule  at  all.  The  real  rule  is  thus  exi>re8Hed  liy 
Pothier,  No.  100;  "Loisque  dans  un  contrat  on  a  exprin.fi  mi 
cas,  pour  le  douto  qu'il  aurait  pu  y  avoir,  si  reni^agemcnt  ijiii 
resulte  du  contrat  s'etcndait  h.  co  cas,  on  n'ost  pas  cent  6  par  1^  avoir 
voulu  restroindre  I'etcndue  que  cot  engagement  a  de  droit,  itum 
ceux  qui  no  sont  pas  (xi  rimes.'  It  is  a  rule  of  the  Roman  luv; 
"Quae  dubititionis  tollendje  causa,  contractibus  inferuntur,  jii» 
connnune  non  liedunt.  "  L.  81  Dig.  de  regulis  Jur. ;  L.  65,  Mand. 
I  tind  it  equal  y  imperatively  exprt'ssed  in  the  English  law.  Coke 
says:  "  It  i<  a  maxim  of  the  common  law  that  a  statute  made  in  thp 
affirmative,  without  any  negative  expressed  or  implied,  doth  i  ot 
take  away  the  common  law."  And  L  ird  Hatherley,  summing  up 
the  opinion  o;  Mr.  Justice  Blackburn  in  Ashbury  Riilway  Carrmje 
andiron  Co.  v.  /iic/ic  (I)  says:  "Then  he  (Mr.  Justice  Blackburn) 
cites  pass  ges  from  old  authorities  to  s'  ow  that  when  once  you  have 
given  being  to  such  a  body  as  this,  you  must  be  taken  to  have  given 
to  it  all  the  c  inscquences  of  its  being  cal  od  into  existence,  un'ivss 
by  express  negative  wnrds,  you  have  restricted  the  operation  of  tie 
acts  of  the  being  you  have  so  created."  There  are  numerous  ca^^es 
supporting  this  doctrine  in  different  ways.  For  instance,  this  dm- 
tinction  has  been  made  between  using  words  that  are  unnecessary 
and  using  words  ihat  are  unmeaning;  the  former  is  readily  nip- 
[185]  posed,  the  latter  is  never  presumed. — Anchterard'r  v.  Earl  of 
Kinnoull  (2).  Words  that  are,  strictly  speaking,  unnecessaiy  n.iy 
be  used  ex  mnjore  eivteld  ;  Duke  of  Newcastle  v.  Morris  (3),  Fnjer 
V.  Moii'ivd  (4).  That  is  precisely  what,  I  think,  was  done  in  t'lis 
Act.  The  right  to  tax  the  person  might  have  been  questioned  with 
much  greater  force  than  the  right  to  tax  indirec'ly,  if  nothing  liad 
been  s  tid.  Besides  this,  there  is  a  limitation  in  both  sub  sections  : 
sub-section  2  allows  exclusively  direct  taxation  in  order  to  the  mia- 
ing  a  revenue  for  provincinl  purposes,  and  sub-section  9  authorizos 


(1)  L.  R.  7  H.  L.  653,  685. 

(2)  6  C.  and  F.  646,  686. 


(3)  L.  R.  4  H.  L.  661,  671. 

(4)  3  Ch.  D.  675,  686. 
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le-^islatioii  as  to  cert  liii  licenses  in  order  to  the  raising  a  revenue  for  1887 

provincial,  local  or  municipal  purposes.     In  the  third  place  it  ia,  at 

all  I'Vi-nts,  not  an  express  exclusion  of  the  general  power  to  tix, 

which  seems  to  bean  inheri-nt  ri','ht  of  govormuent ;   and  iu  the 

fourth  place,  sub-section  1(5  covoih  any  omission  of  the  sort.     To 

th  s  I  may  adl  that  if  the  arguments  lefe  iv.l  to  were  good  in  this 

caso,  the  local  logislaturos  could  not  lejislate  as  to  sh  ps,  sil  om    Ra"'«ay.  J 

or  tvvorns  at  all,  except  in  regard  to  licenses,  in  order  to  raise 

rev  .nuo.    This  has  never  been  pretended,  and  llodje  v.  The  Quemi  (1) 

is  an  authority  to  sliow  that  such  a  pretension  wouUl  not  bo  main- 

taiuol   for  what  the  legislature  of  Ontario  did  wa^   to  create  license 

coiuniisioners  with  power  to  pass  icsdIu' ions  to  close  taverns  and 

b  liiard  rooms  at  certain  hours.     In  Bloniitv.  The  Corporation  of 

Qn:bic{2)  Chief  Justice  Moridith  gave  a  similar  decision,  as  also  in 

Poalin  V.  The  Corporation  of  Quebec  (3).     The  la' tor  case  was  con- 

finnuJ  on  appeal  to  this  court,  and  also  by  the  Supreme  Court. 

(•no  other  argument  has  been  put  forward,  with  some  plausi- 
bility, to  show  that  parliament  nover  intended  to  give  the  local  egis- 
latures  the  right  to  tax  indirectly,  it  was  sai  i  that  certain  speakers 
iu  Ciiiadi,  wlio  spoke  on  the  resolutions,  had  expressed  the  idea 
thit  the  local  governments  were  to  live  on  direct  taxation  and  on 
tlie  fc'Jor.d  subsidy.  It  is  very  true  that  in  France  connuentators 
allow  themselves  great  latitude  in  referring  to  the  hisrory  of  the 
code;  but  the  discussions  in  the  council  of  state  and  in  the  tri- 
[1-G]  buno  were  of  a  very  different  kind  from  the  discussions  of  a 
popular  body  like  the  house  of  as-^embly ;  and  I  am  not  aware  that 
ai.y  weight  is  attached  in  France  to  the  Oi'inionsof  individual  mem- 
bers of  the  assembly.  Nothing,  however,  is  better  established  in 
England  than  this,  that  the  debates  in  parliament  are  not  auth  rity 
as  to  the  interpretation  of  statutes.  The  cases  are  syst  matica  ly 
arranged  in  Mr.  Hardcastle'a  vt-ry  carefully  prepared  treatise  on 
the  construction  and  effect  of  Statutory  Law,  p.  55.  If  there  be 
any  difference  between  the  French  and  English  law  on  this  point, 
which  I  am  inclined  to  doubt,  we  must,  of  course,  reject  the  French 
fule.    In  referring  to  the  Acts  of  the  legislature  we  express  almost 


(1)  9  App.  Gas.  117;  ante,  vol, 

3,  p.  144. 

(2)  7  Quebec  Law   Rep.   18  ; 

ante,  vol.  2,  p.  3U8. 


(3)  9  Can.  S.  C.  R.  185;  7  Quebec 
Law  Rep.  337  ;   ante,   vol 
3,   p.  230. 
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an  excessive  defon>noe  fur  them ;  but  we  compensate  ourselves  for 
this  lip-loyalty  t)  the  words  of  tho  statute  by  disregarding  tuta'ly 
the  sayings  of  the  individual  legislator. 

This  line  of  argument  necessarily  loads  us  to  examine  tho  ruloH 
as  to  tho  interpretation  of  statutes,  and  to  a  short  diyreBsion  m 
order  to  ascertain  the  fundamental  principles  upon  which  tho  ri  lit 
to  tax  ftsts,  if  it  exists  at  u  1.  Tho  difficulty  of  these  rules  ap[ic.ii-a 
to  me  to  be  a  good  deal  over-rated.  Their  simplicity  is  so  groat  llic 
bookmakers  can  hardly  finu  materials  to  make  books  ab  ut  thi  in 
A  8tatuti\  accordii)'^  to  <  ur  ordinary  use  of  tlie  word,  is  an  act  of 
tho  Icgial  tturo.  Its  dispositions  uro  either  clearly  announceil  or 
their  terras  are  am'iiguou?.  In  the  former  case  they  are  to  he 
applied  according  to  their  terms,  the  latigiiago  being  taken  to  h  ive 
the  mean  ng  pop  litly  attached  to  it.  In  delivering  tho  juilgnmiit 
of  tlio  Privy  Council  in  McConncl  v.  Murphy  (1)  Sir  Mimtngue 
Smith  sad:  "In  mercantile  c  aitracts,  a^d  indeed  in  all  contn  ts 
wh  e  the  meaning  of  language  is  to  be  determined  hy  tho  court, 
tho  governing  inineiplo  must  bo  to  ascertain  the  intention  of  the 
parties,  ihrough  tho  words  they  have  used.  TKis  principle  is  oiio 
of  universal  application."  If  tho  terms  are  ambiguous  ior  a:;y 
cause,  whether  it  bo  from  a  vice  of  construction  of  a  particular  sec- 
tion, or  from  contradiction  in  the  provisions  of  tho  statute,  or  from 
[187]  incompatibility  with  the  general  nieanirg  of  the  Act,  or  be- 
cause literal  ap[)lic:i'ion  would  lead  to  [such]  an  absurd  conclusion  at 
would  frustrate  the  purposes  of  the  Act,  then  interpretation  begins, 
and  it  is  sought  th.jreby  to  arrivij  at  the  truo  intention  of  the 
legislatuie.  It  is  not  a  question  of  aiding  to  or  taking  away  from 
the  Act;  but  deci  'ing  what  the  Act  really  means.  There  are  few 
legislative  rules  as  to  the  mode  of  dealing  with  such  difficultirB; 
and  also  certain  rules,  derived  from  experience  and  reasoning,  have 
been  laid  down  as  general  guides  in  such  matters ;  but  tho  latter 
leave  much  to  the  discretion  of  the  judges,  because  their  delimita- 
tion is  scarcely  more  extensive  than  each  particular  case.  I  think, 
however,  it  may  be  sa  d,  generally  speaking,  that  in  the  interpreta- 
tion of  a  statute  indicue  similar  to  those  which  guide  us  as  to  the 
intention  of  parties,  in  the  absence  of  express  declarations  as  to 
their  intention,  are  applicable.  Lord  Blackburn  has  explained, 
with  his  usual  breadth  and  precision,  how  the  courts  of  law  act  in 


(1)  L.  B.  5  P.  C.  203,  218. 
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constriiing  inutrumentB  in  writing.     He  Bays:    "A  B(-*'.le  is  an  1887 

instrument  in  writing.  In  all  casos  tho  object  is  to  see  what  is  the 
intontion  oxpr>s8ed  by  the  worJa  used.  But,  from  tho  imperfec- 
tion of  language,  it  in  impossible  to  know  what  that  intention  is 
A'iih'tut  inquiring  fuithir,  and  sooin,'  what  tho  circuinstaiicos  wore      ^  "^^j,-. 

with  rofeieiice  to  wliich  the  words  wore  used,  and  what  wu    the  

object  a;)pcaiing  fro:u  those  circumstance}  which  tho  person  using  2^'    ' 

rhem  hid  in  view."  River  Wear  Commiswmers  v.  Adamson  (1). 
Another  very  great  author. ty,  Mr.  Justice  Uaunen,  has  said:  'I 
a  TOO  wi  h  Mr.  Thesiger  that  an  appoal  can  only  bo  piven  by  tho 
cUarly  evprusscd  intention  of  tho  legislature.  '1  his  must  be  ascer- 
tained by  an  examination  of  the  whole  of  tho  enactmont  which  is 
the  subject  of  imiuiry.  It  is  n')t  ncccss  try  that  there  should  bo 
any  particular  form  of  words,  bi  it  if  essential  that  an  intontion  to 
give  an  ap|)i-al  should  cleaily  appear.     .     .     . 

•'Tho  authorities  tiiat  hive  been  cited  have  not  much  bearing 
upon  this  quodti'in,  because  in  all  cases  the  intention  of  the  logisla- 
t,ure  must  depend  to  a  -^Teit  extent  upon  the  particular  object  of 
[13'i]tho  statute  that  his  to  be  c  )n3truod.  1  have  come  to  the 
conclusion  that  the  loj;islatiire  intended  to  ^ive  an  a:'poal  in  a  case 
liko  the  present."    Beg.  v.  Justken  of  Surrey.  (J) 

Ta  iin,'  these  authorities  as  expressing  tho  g  neral  rules  for  the 
interprctition  of  statu  os,  and  which  seem  to  be  identical  with 
those  which  obtain  in  France  (soo  Her  Majesty's  Procurexir  v. 
Bruneau,)  {'i)  it  can  scarcely  be  questioned  that  the  preamble  of  an 
Act  is  greatly  to  bj  considered  in  d  tarmining  the  intention  of  the 
legislature  where  there  is  any  doubt  as  to  the  moaning  of  its  terms. 
See  also  Menoch.  do  prsesump.  L.  vi.,  Prses.  2  Nos.  2,  3,  4 ;  and 
Comyns  in  his  Dig.  Vbo.  Parliament,  says  :— '•  The  preamble  is  a 
good  means  for  coUec  ing  the  intont." 

Now,  if  we  come  to  the  preamble  of  the  B.  N.  A.  Act,  1867,  we 
find  tiio  objects  of  the  statute  generally  declared.  Tlie  third  para- 
graph is  in  these  words  : — "And  whereas  on  the  estallishmont  of 
the  Union  by  authority  of  Parliament,  it  is  expedient  not  only  that 
the  constitution  of  the  legislative  authority  in  the  Dominion  be 
provided  for,  hut  also  that  the  nature  of  the  executive  govetnmont 
therein  be  declared."    The  Act  then  goes  on  to  prescribe  of  what 


(1)  2  App.  C»8.  743,  763.  (3)  L.  R.  6  Q.  B.  87,  91.  93. 

(3)  L.  E.  1  P.  0. 169, 191. 
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1887  the  executive  of  the  central  government  shall  consist,  after  that  of 
what  the  le  islature,  called  parliament,  shall  consi-t.  It  then  fol- 
lows the  same  form  of  legislation  for  the  lo;  al  constitutions, 

It  would  seem  thun,  beyond  question,  that  this  Act  attributes 
Q.B.,"Queb«'.  P^^-'^Ty  governmental  powers  witli  re;,'aid  to  certain  matters  to  hc^th 
the  federal  and  local  bodio-",  aid  so  far  as  I  know  this  ha?  nevnr 
been  doubted.     We  have  therefore  one  point  settled.     The  local 
organizations  M  re  governments.     Thoy  enj'y  rogalian  powers,  end 
ail  the  incidents  of  such  powers  ;  and  t'iese  i)u\ver3  luave  not  boon 
limited  by  tlie  charter,  which,  altiiough  it  has  spe..ia  ly  piissed  on 
the  taxing  power,  has  been  silent  as  to  tlie  pi»wers  of  indirect  taxa- 
tion.    To  the  last  part  of  this  argument,  that  is  t  >  say,  that  the 
right  to  tax  genei'ally  has  not  been  e.xpressly  taken  a,wi\y,  it  has 
been  said  tiiat  by  sub-sect.  3,  sjct.  91,  "The  exclusive  authority  of 
the  Parliament  of  Canada  extends  to  the  raising  of  money  by  any 
mode  or  sjstem  of  taxation,"  and  it  is  further  provided  that  "any 
mattt-r  cmiing  within  any  of  the  classes  of  subjects  enumeraced  in 
this  secti  n  (i.  c  ,  sect.  IM,  of  which   tax'.tion  is  one)  .«hall  not  be 
deemed  to  come  with  n  the  class  of  matters  of  a  local  or  private 
nature  compr  ised  in  the  enumeiation  of  the  classes  of  subjects  by  this 
Act  ass  gncd  exclusively  to  the  legislatures  of  the  provinces,"  and 
that  this  is  an  exj)ress  antl  not  an  implied  taking  away  of    the 
general  light  to  tax.    This  is  a  formidable  position.     To  the  federal 
parliament  exclusive  authority  is  attributed,  und  the  exclusiveness 
so  given  over  riiles  even  the  declaration  attributing  exclusive  power 
to  the  h)cal  legi.slatmvs.     That  is,  the  exclusive  power  of  theforsuer 
is  absolute,  that  of  the  latter  is  subj.  ct  to  the  condition  that  it  shall 
not  clash  with  the  former.     It  is  not  easy  to  C(mceive  words  mort 
clear  than  th  se  of  the  B.  N.  A.  Act  t  >  express  this  idea,  neverthe- 
less io  has  been  univei sally  admitted  thr^t  ihis  in'erpretati  n  cannot 
be  put  upon  the  statute.      In  the  case  of  L'Uaiun  ISt  Jacq^iesv. 
Belide,  (1)  decided  in  1874.  Lord  Selburne  explained  the  necessity 
of  reconciling  the    two    enumerations.      In  1)^77,   in  the  case  of 
Atto'uey  Oe/iieral  for  Quebec  v.  Qaeeii,  IiiimraHce  Co.,  (2)  I  drew 
attention  to  this  necessity  in  these  woids  : — "  It  would  be  a  defen 
Bible  position  to  say  thit  the  proviso  of  section  91  so  controlled 
aub-sections  2  and  9  ol  section  92  as  to  render  them  inapplicable, 


(1)  L.  R.  6  P.  C.  31 ;  ante,  vol. 
1,  p.  63. 


(2)22  L.  C.  Jurist,  307;  antt. 
vol,  1,  p.  131. 
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r.irliamiMit.     But  tlie  majority  of  the  court  does  not  achipt  that      BanieTof 
.  ,„•         .    .     Tlio  whnle  th  it    ho  judgment  about  to  be  rendered       Tokonto 

V. 

iHiriiis  is,  that  the  particular  mode  of  levying  a  license  adopted  in        Lambe. 
the  statute  before  us  is  beyond  llie  powers  of  the  Fiocal  Legislature,"  ^  „  "~T~  , 

and.  as  [  have  already  sli 'Wn,  it   is  th  it  alone   the  Privy  (,'ou:icil  

held   in  (.•oniirmiug   the    judgment   of    this  cnurt.       'I'lioy,    tliero-        °'°°"°^' 
Hire,   impliedly  rejected  the  short  way  out  of  the  ditlicnlty   now 
suggoste.l,  as  inadmissible. 

[lltU]  Later,  in  1S80,  in  the  case  of  Dohie  v.  Tlw  Ti mpniulitioi 
Hc'iyiL  (I)  1  argued  that  sect.  92  must  be  I'ead  with  sect.  !)1,  so  as 
to  modify  the  generality  of  sub-sect.  "  1.'5,  Propertj'  and  ci\il  riglits 
ill  the  province."  The  judgment  of  this  court  was  reversed  in  the 
sense  nf  the  dis^sent,  ami  no  disapprobation  of  thi.s  doctrine  was 
expiessed,  The  following  year  the  Privy  Council  in  the  case  of 
r'(7(;('/i,j  [itsuntiin'  Co.  v.  P(()-si)n.i,  (2)  by  a  si miUir  process  of  reason. 
iiig,  restrained  the  generality  of  -ect,  91,  aub-seet.  2,  "The  regula- 
tion of  trade  and  commerce,"  in  order  to  give  scope  to  the  local 
power  over  property  and  civil  rights,  and  L' Union  St.  Jaaiiwsv. 
ZiiiiiVc  (;'>)  and  Cusliiiiij  v.  Dupny  (4)  were  referred  to  as  lieing  in 
the  same  sense.  Furthermore,  the  Privy  Council  enunciated  the 
(lictrinu  i>f  progressive  interpretation,  to  which  I  have  already 
alluded  in  this  o[>inion.  To  this  it  is.  answered — true  so  far,  a 
general  power  will  be  restrained  to  give  scope  t(^  a  special  power. 
This  distinction  does  not  meet  the  cases.  In  the  case  last  men- 
tioned, two  powers,  genei*al  and  exclusive,  one  attributed  by  sect. 
91,  the  other  by  sect.  92,  somewhat  w  conflict,  were  compelled  to 
live  together.  \\\  Cushhuj  v.  Ditpity,  (»;  it  was  a  conflict  of  powers 
e(iually  general. 

Palpalily  the  double  enumeration  enacted  for  "greater  certainty" 
is  ii  fauhy  construction,  and  it  becomes  necessary  for  us,  to  carry 
out  the  intention  of  the  legislature,  to  find  a  modus  virendi.  We 
are  not  to  construe  the  statute  s)  as  to  make  our  institutions  im- 
possible; we  are  not  to  Lxy  down  a  rule  which  "  f(dlow'ed  up  to  its 
consecpiences  would  go  very  far  to  destroy  that  power  (the  provin- 


j(l)  7  Aw.  Ca.s.  13G;  anU,  vol. 

1,  p.  35L 
j(2)  7  App.  Cas.  9(i ;  ««<<•,  vol.  1, 

p.  l!i)5. 

G 


(3)  L.  R.  «  V.  C.  31 ;  ant,,  vol.  1, 

p.  03. 

(4)  0  App.  CaH.  509;  ante,  vol,  1, 

p.  252. 
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cial)  in  all  cases,"  as  Lord  Selborne  has  said  :  L'Union  St.  •Jaciptas 

y .  Bdlslc  (1).     Tliis  must  be   the  language  of  every  juris onsiilt 

and  it  is  thus  ilie  great  judges  of  the  United  States  liave  dealt  with 

their  constitution.     As  an  instance,   in  the  case  alieady  cited  of 

Q  B    Queboc     T'/'^""  v.   Uivitcd  Statcts,  (2)  Chase,  J.,  said  ; — "  The  rule  of  apjior 

tionuient  (an  express  rule  of  the  constitution)  is  only  to  be  adopted 

'    "     in  i<uch  cases  where  it  can  rcasonahly  ap])ly. "    I  shall  make  four  i piota- 

[lOJ]  tions  from  the  case  of  the  Citir.eiis  liLs^muicc  Co.  v.  I'aisniiH  (.'!), 
to  show  that  the  Privy  Council  has  used  the  same  freedom  of  intci 
pretatioii,  and  has  held  that,  in  spite  of  the  alisolute  form  of  sects 
l»l  and  l>'i,  the  courts  will  read  them  together,  and  modify  oiio  or 
the  other  or  both,  to  meet  the  general  reciuirements  of  the  Att, 
and  to  attain  the  ends  parliament  must  be  supposed  to  have  Imd 
in  view .  -— 

"But  it  must  have  been  foreseen  that  tias  sharp  and  ddinito  dis 
tinction  had  n(jt  been  and  ci^dd  nob  be  attained,  and  that  some  of 
the  causes  of  subjects  assigned  to  the  provincial  legislatures  una 
voidably  ran  into  and  were  embraced  by  some  of  the  enuniemted 
classes  of  subjects  in  sect.  S>i." 

"  Notwitlistanding  this  endeavour  to  give  pre-eminence  t.)  the 
Dominion  Paidiament  in  cases  of  a  contlict  of  powers,  it  is  obvious 
that  in  some  cases  where  this  apparent  conflict  exists,  the  legislutuie 
could  not  have  intended  that  the  powers  exclusively  assigned  to  the 
Provincial  Legislature  should  be  absorbed  in  those  given  to  the 
Dominion  Parliament." 

"  It  could  not  have  been  the  intention  that  a  conflict  should  cxi-t, 
and,  in  order  to  prevent  such  a  result,  the  two  sections  must  be 
read  together,  and  the  language  of  one  interpreted,  and,  where 
necessary,  modified  by  that  of  the  other." 

"  It  becomes  obvious,  as  soon  as  an  attempt  is  made  to  construe 
the  general  terms  in  which  the  classes  of  subjects  in  sects.  ')!  and 
92  are  described,  that  both  sections  and  the  other  parts  of  tlio  Ai' 
must  be  looked  at  to  ascertain  whether  language  of  a  general  natuk 
must  not,  by  neces.sary  implication  or  reasonable  intendment,  In 
moditied  and  limited." 

But  it  may  be  still  further  urged  that  the  majority  of  the  cuuit 


(1)  L.  R.  G  P.  C.  ,31,  37 ;  ante, 

vol.  1,  pp.  CS,  71. 

(2)  3  Dalian,  171,  174. 


(3)  7  App.  Cas.  90,  107-110;  anu 
vol.  1,  pp.  265,  271-274. 
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is  enJeavouring  to  restrain  the  particular  iiowor  of  sub-sect.  3,  sect.  1887 

91,  by  the  general  sub-sect.  l(i  of  sect.  92.     To  this  1  answer,  that       fiA^ror 
it  is  not  the  generality  of  the  terms  in  which  a  power  is  conveyed       ToiiosTO 
tliat  decides  as  to  its  nature  ;  so  in  L'  Union,  St.  Jaaiucs  v.  Belide,  (I)        Lambk. 
it   was  the  general  sub-sect.    10  of  sect.    92    that   ciualitied    and  Q,B.^"i^ebec. 
restrained  sub-sect.  "  21,  Bankruptcy  and  insolvency,"  precisely  aa    ^^~_  j 

the  court  does  in  this  instance.      "  Clearly  this  matter  is  private ;  ' 

clearly  it  is  local,  etc.,"  said  Lord  Selborne;  and  therefore  it  is  a 
i)(iwer  i^'iven  to  the  local  legislatures.  I  need  hardly  add  that  the 
court  tloes  not  contend  tliat  sub-sect.  IG  could  prevail  if  it  were 
iucoiupatible  with  sub-sect.  3.  But  this  it  cannot  be,  unless  we 
hnUl  that  there  canr.ot  be  double  taxation,  which  is  untenable  : 
[1',)2J  B(  lilts  V.  Boa,d  of  Aldermen  of  Boston,,  {-2).  Besides,  the  power 
of  di'"ble  taxation  is  expressly  recognised  by  the  Act. 

0  -  main  (luestion,  as  to  whether  there  is  any  other  power  to 
tax  except  by  way  of  license  than  that  set  forth  in  sub-sect.  2,  the 
case  of  Doin  v.  BUwk,  (3)  seems  to  furnish  direct  authority.  Sir 
Jaiues  ColvilG,  in  pronouncing  the  judgment  of  the  Privy  Council 
said; — "Their  lordships  are  further  of  opinion  with  Mi'.  Justice 
Fisher,  the  dissentient  judge  in  the  Supreme  Court,  that  the  Act 
in  que.stion,  even  if  it  did  not  fall  within  the  2nd  article  (of  sect- 
92),  would  clearly  be  a  law  relating  to  a  matter  of  a  merely  local  or 
priiKitc  nature  within  the  reading  of  the  9th  article  of  sect.  92  of 
the  Imperial  Statute.''  It  is  evident  the  learned  judge  nieant  the 
Kith  article  of  sect.  92,  for  he  had  just  declared  that  article  9  had 
''ohviously  no  bearing  on  the  present  question."  Again,  the  words 
"  of  a  merely  local  or  private  nature,"  are  not  used  in  article  9, 
they  aie  used  in  article  IG  and  in  no  other  part  of  sect.  92.  And 
lastly,  if  tills  is  not  enough,  to  agree  with  Mr.  Jn.stice  Fisher, 
article  10  must  have  been  intended,  for  that  learned  judge  said  :  — 
"  It  also  appears  to  me  that  the  Act  83  Vict.,  c.  47,  comes  within 
the  category  of  powers  provided  for  in  the  IGth  clause  of  the  92nd 
sect,  of  the  B.  N.  A.  Act,  18G7,  being  purely  a  matter  of  a  local 
nature."  It  seems  to  me  then,  that  it  is  safe  to  say  that  iJoir  v. 
liliirk  (."))  lays  down  the  principle  as  ftU'mally  as  it  can  be  laid  down 
(barring  only  the  slip  as  to  the  number  of  the  sub-section),  that  the 


(\]  L.  R.  (iP.  C.31i 

1,  p.  ()3. 
(2)  14  Allen,  3(i8. 


ante,  vol. 


(3)  L.  R.  6  P.  C.  272;  ntitc,  vol. 
1,  p.  95. 
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1887  sub-sects.  2  .and  i)  do  not  exclude  from  tie  powers  of  the  local  h  ..'is- 

BAN^iT^or  laturcH  the  right  to  jiropose  other  forms  of  taxjitiou. 

ToKONTo  Tiiy  loiirned  Chief  Justice  has  referred  to  the  cnse  of   hoir  v. 

Lamki;.  Black  (1)  as  though  it  were  an  uhitcr  ilidmn.      It  is  true  it  was  imt 

Q  g  'Y)~,u  necessary  for  their  lordships  to  speak  of  this,  but  it  was  scarcely 

obiter,  for  it  was  before  them,  and  it  had  formed  aground  of  la-siMit 

Kanisay.  J.     .     ,,  ,    , 
in  the  court  l)elow. 

While  the  argument  in  this  case  was  going  on,  we  leariad  by 
telegraph  that  the  Privy  Council  had  confirmed  the  decision  of  the 
Supreme  Court  in  Atlorneii  General  of  Quebec  v.  Reed  (2)  I  li.wt 
[193]  not  been  able  to  see  what  their  lordshijjs  said  in  that  caso. 
except  through  the  medium  of  newspaper  rojjorts,  from  which  I  am 
not  disi)used  to  take  the  decision,  inasmuch  as  it  is  u.sv;'il  for  the 
Privy  Couiicil  to  submit  a  re])ort  in  writing,  which  lays  down  pic 
else  propositions.  And,  in  any  case,  the  report,  such  as  we  ha\L' 
it,  does  not  atlect  luy  oi)inion  in  this  case.  If  the  ten  cents  tax  was 
a  tax  at  all,  it  was  not  direct  taxation,  within  the  meaning  of  tlie 
B.  N.  A.  Act.  In  Mr.  J.  S.  Mill's  opinion,  its  character  would 
only  be  determined  with  the  end  of  the  litigation,  and  when  it  was 
decided  wIkj  should  pay  the  costs  of  tiling  the  exiiibit.  I  am  not, 
however,  ot  the  oiiinion  that  the  jus  cdicendi  which  the  Chief  Jus- 
tice of  the  Supreme  Court  seems  to  think  is  ])ossessed  by  courts, 
can  possibly  go  to  the  extent  of  compolling  us  to  accept  as  im 
admitted  truth  the  so-ctUed  science  f)f  political  economy  or  tlie 
theories  of  Mr.  Mill,  and  lest  my  indocility  to  accept  such  doctrint's 
may  appear  presumptuous,  I  shall  quote  two  paragraphs  from  Mr. 
Jevons,  "Theory  of  Political  Economy,"  one  from  the  prefaie, 
(p.  v.)  the  othtr  the  c<mcluding  sentence  of  the  work  (p.  2G5)  deal- 
ing with  Mr.  Mill's  claims  to  be  considered  as  the  high  priest  and 
prophet  of  political  economy,  and  with  the  so-called  science  as 
known  : 

"  The  contents  of  the  following  pages  can  hardly  meet  with  ready 
acceptance  among  those  who  regard  the  science  of  political  economy 
as  having  already  accjuired  a  nearly  perfect  form.  I  believe  it  is 
generally  supposed  that  Adam  Smith  laid  the  foundations  of  tins 
science  ;  that  Malthus,  Anderson  and  Senior  added  important  doc- 
trines ;  that  Ricardo  systematised  the  whole  ;  and  finally  that  Mr. 


R.  6  P.  C.  272;  ante,  vol. 
95. 


(2)  10  App.  Crb.  141  ;  ante,  vui. 
3,  p.  190. 
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J.  S.  Mill  filled  in  the  clotails  ami  completely  expounded  this  branch  1887 

of  knowledge.     Mr.  Mill  H])pears  to  have  had  similar  notions  ;  for      Bank  of 

he  distinctly  asserts  that  there  was  nothing   in  the  laws  of  value      Toronto 

Avhidi  remained   for  himself   or  any  future   writer  to   clear   up.        Lambk. 

Uouhiless  it  is  diflicnlt  to  help  fcmliiig  that  opinions  adopted  and  Qjg^";^^,^^^^,^ 

continued  bv  andi  eminent  men  have  much  weight  of  probability  in  

.              ,..,.,.         Ivamsay,  J. 
til    i'  favour.     Yet,  in  the  other  sciences  this  weight  ot  authority  

li,is   not   been   allowed  to  restrict  the  free    <>xaminatiou   of   new 

o[KiiiiiiiH  and  theories;  and  it  has  often  been  ultimately  proved  that 

tin  iintiiority  was  on  the  wrouLt  side." 

i  "the  noxious  influence  of  ArTiioiiirv, 

'  I  have  but  a  few  lines  nu've  to  add.  I  have  ventured  in  the 
ni, 'Ceding  pages  to  call  in  ([uestion  not  a  few  of  the  favourite  doc- 
[I'.U]  tiines  of  economists.  To  iiie  it  is  far  more  pleasant  to  agree 
til  111  to  (litter  ;  but  it  is  im])os.sible  that  he  who  has  any  regard  for 
11  111  h  can  long  avoid  protesting  against  doctrines  which  seem  to 
him  ui'i'oiieous.  There  is  ever  a  tendency  of  a  most  hurtful  kind 
t.  allow  (i])ini<nis  to  crystalise  into  creeds.  Especially  does  this 
teiulciicy  manifest  itself  wlieii  some  eminent  author,  ,witii  the 
power  of  clear  and  ct)mprelicn.sive  exposition,  becomes  recognised 
as  an  authority  on  the  subject.  His  works  may  possibly  be  far  the 
best  which  are  extant  ;  they  may  combine  more  trutli  with  less 
error  than  we  can  elsewhere  tind.  But  any  man  must  err,  and  the 
best  works  should  ever  be  o})en  to  criticism.  If,  instead  of  wel- 
coming iiKjuiry  and  criticism,  the  admirers  of  a  greit  author  accept 
his  writings  as  autlioritative,  both  in  their  excellences  and  defects, 
the  most  si'i'ioiis  injury  is  done  to  truth.  Jii  matters  o(  philosophy 
and  si  lence  authority  has  ever  been  the  great  oi)ponent  of  truth. 
A  (les[iotic  calm  is  the  triumph  of  error  ;  in  the  republic  of  the 
sciences  sedition  and  even  anarchy  are  commendable." 

hi  the  Afforneii  (rencral  of  (^hh'bl'(^  v.  Rfi'd  (i)  1  do  not  learn  from 
the  report  I  Iiave  seen  that  the  decision  of  the  Privy  Council  in  JJinv 
V.  Black  (i)  has  been  distinctly  overruled.  I'ntil  this  is  done  in 
precise  terms  I  shall  continue  to  hold  that  the  local  legislatures  may 
impose  fixation  by  other  modes  than  those  set  forth  in  sub-sects. 
2  and  0  of  sect.  92.     In  arriving  at  this  conclusion  I  am  satisfied  to 
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<t'  10  App.  Cas.  141 ;  ante,  vol. 
3,  p.  190. 


(2)  L.  R.  G  P.  C.  272 ;   ante,  vol. 
1.  p.  95. 
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think  that  tho  -.I'ost  submiasive  cse-hiwyer  cmild  not  confine  hinisell 
nioro  completely  within  his  self-constituted  prison  than  the  niiijoiitv 
of  this  court  h;is  cunhnod  itself  within  the  bounds  of  preceduiit. 
Of  course,  [  do  not  count  tho  Ciise  of  Sercrn  v.  Tito  Queen  (1).  If 
we  were  to  l)e  bound  by  it,  nothing  could  be  said  on  the  right  tu  tax 
indirectly  ;  but  it  is  f>nly  the  decision  of  an  intermediate  Cumt 
of  Appeal,  and  in  a  matter  of  this  kind  it  cannot  be  consiiltTwl 
conclusive.  It  is  also  pleasing  to  know  that  in  a  great  part  of  t!ie 
judgment  there  is  unanimity  in  this  Cdurt.  We  all  reject  the  pio- 
tended  scientilic  meaning  of  direct  taxation,  and  this,  I  hope,  will 
check  tho  objectionable  practice  of  reading  books  that  are  not 
authority  in  court.  Where  we  differ  is  as  to  the  nature  of  the  tin; 
and  as  to  tho  power  of  the  local  legislature  to  collect  indirect  tax-.'^. 
I  have  not  allude  1  to  the  argument  of  the  possible  abuse  of  the 
taxing  power.  We  constantly  hear  it  said,  if  the  local  legislatures 
have  all  powers  of  taxation  they  may  destroy  trade  and  commmve, 
[1S>5]  and  so  forth.  There  is  some  truth  in  this.  The  folly  of  killinsi 
the  hen  that  lays  tlie  golden  eggs  is  not  a  new  idea  to  the  world. 
However,  the  presumption  is  that  tho  institutions  of  governineiit 
tend  to  eiyieh  and  not  to  empoverish  the  subjeC.  Very  extreme 
cases  may  c(nnc  up,  which,  under  the  principles  I  have  endeavoured 
to  explain,  and  which  1  understand  to  be  those  sanctioned  by  tlie 
Privy  Council,  will  give  rise  to  distinctions  with  which  the  cuints 
will  have  to  deal.  But  in  any  case,  the  simple  abuse  of  the  power 
to  tax  can  alwa3-s  l>e  cliecked  by  tlie  power  to  disallow  possessed  bv 
the  federal  authority, 

W^e  are  to  maintain  the  taxes  in  all  the  cases,  and  consequently 
the  judgments  in  the  five  liank  cases  will  be  reversed,  and  in  the 
four  other  canes  the  judgments  will  be  confirmed. 


Baby,  J.  : — 

At  this  late  hour  (^f  the  day,  within  a  few  minutes  of  the  time 
fixed  lor  the  adjouiuement  it  would  be  an  hors  d'unin-e  on  my  part 
to  attempt  giving  my  opinion  at  full  length  on  the  very  important 
questions  at  issue,  and  which  have  been  so  thoroughly  ventilated 
I'j  mv  learned  collea'^iies.  It  would  almost  snifice  for  nie  to  say 
,iu><';  I  share  generally  in  the  opinions  so  ably  enunciated  by  my 
•     rned  brothers.  Justices  Ranisay  anil  Tessier. 


(1)  2  Can.  S.  C.  R,  70;  ante,  vol.  1,  p.  414. 
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Nevortlu:li!ss,    I   may   add   that  my  judginont  rests  principally  1887 

on  two  piii'it.s  wliioh  have  been  brought  out  most  consi.icuously  in      BanTok 
the  coui.so  of  the  discussion  :— 

1st,  That  this  is  a  direct  tax. 

L'nd,  TJiat,  vhatever  tlio  name  l^y  wliich  it  may  be  called,  direct  QjB_^'Q^5jbec" 
or  indirect,  the   I^egislature  of  the  Province  of  (Quebec  had  the 
power  of  imposing  it  within  the  Province,  for  local  purposes. 

Ill  tlie  first  place,  t  say  that  the  tax  complained  oi  here  is  a  direct 
tax,  aceordin"  to  what  is  goTierally  meant  and  undei'stoud  in 
Canada  by  tliat  term,  and  as  I  have  always  undei'stood  it  when 
dealin'4  with  such  a  distinction  in  our  system  of  taxati(m.  I  have 
not  faiUnl  to  make  a  careful  examination  of  the  numerous 
[]()()]  authorities  ((uoted  by  counsel  on  both  sidts  as  to  the  classiti- 
cation  into  direct  and  indirect  taxes.  They  all  varj'  more  or  less, 
according  to  the  country  in  which  they  were  written,  or  the  par- 
ticular school  of  political  economy  their  authors  represent.  It 
would  he  an  minecessary  task  fur  me  to  review  them  now  ;  it  would 
be  iiigrcly  going  over  much  of  the  ground  already  traversed  by  the 
learned  judges,  and  be  a  repetition  which  could  not  even  have  the 
pretext  of  tlirowing  a  spark  of  light  <m  the  subject,  as  all  .seem  to 
concur  in  the  inipplicability  of  the  doctrines  of  jjolitieal  economists 
in  dealing  with  the  matter  before  us. 

By  tlio  statute  sought  to  be  set  aside  as  being  nlfrK  cires, 
the  tax  in  (piestion  ifc  imposed  directly  on  the  banks  and  other 
institutions  therein  named  carrying  on  business  within  the  Province 
of  Quebec.  They  are  all  incorporated  bodies  for  the  mrst  part, 
holding  tlieir  powers  either  under  fe<leral  or  local  legislation. 
Considerable  eflbrts  have  been  made  to  establish  indiscriminately 
that  no  corporation  of  this  kind  could  bo  directly  taxed  in  its 
person.  Now,  if  an  ordinary  person  can  be  so  taxed,  I  fail  to  see 
why  a  corporation  could  not  be  taxed  in  the  like  manner,  as,  by 
our  law,  every  corporation  is  a  person  (C.  C.  Art.  352). 

It  was  argued  in  this  respect  that  the  tax  in  (piestion  might  fall 
on  foreigners  or  i)n  capital  owned  totally  or  in  part  by  persons 
residing  out  of  tlie  Province  of  Quebec,  and,  therefore,  it  was  not 
taxation  "  within  the  Province."  This  was  followed  up  by  another 
objection,  viz  :  that  the  impost  complained  oi  was  put  on  a  capital 
that  niiglit  not  be  found  within  the  limits  of  the  Province,  in  other 
words,  that  a   foreign  bank  carrying  on  its  operations  in  Quebec 
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1887  Imd,  most  likely,  1>ut  n  vory  sinjiU  in'oportiou  of  its  odpital  en{{(Vgi(l 

Bank  of       I'ui'c,  tliat  it  iiiij,'lit,  tlicrofore,  he  taxed  elsewhere,  and  the  coiisju- 

Toronto      (^uence  would   be  that  tlie  same  capital  might  be   taxed   sevfial 

Lambe.        times  over. 

OB    Ouebec        'I'here  is  not  nuieh  force,  I  think,  in  those  two  (ibjectiona.     In 

the  first  jjlace,  tlieso  corporations  have  their  legal  domicile  within 

the  Province,  and  from  the  moment  they  have  taken  it  up,  llicy 
become  undoul)tedly  amenable  to  it-i  laws  ;  and,  in  ihe  secoml 
[197]  place,  will  lever  a  bank  or  like  institution  opens  business,  it 
must  be  readily  admitted  that  it  does  so  in  its  corporate  name  and 
as  a  whole ;  it  is  the  corporation  that  acts  and  not  a  certain  number 
of  shareholders  or  a  proi)ortion  of  them,  according  to  the  amount 
of  capital  invested. 

(Jn  the  second  jjoint,  1  say  that,  even  should  this  tax  be  not  a 
direct  one,  the  Le'^'islature  of  Quebec  had  the  right  of  imposing  it 
in  the  exercise  of  one  of  its  inherent  ])owers.  A  people  cm 
undoubtedly  tax  itself  through  its  legislatus  in  parliament 
assembled.  Now,  by  the  B.  N.  A.  Act,  1807,  the  several  Provinces 
forming  "  The  Dominion  of  Canada,"  at  their  own  request,  have 
been  granted  resjiectively  a  legislature  with  certain  enumerated 
powers.  The  general  powers  of  taxation  cannot  be  impliedly 
taken  away  from  them.  It  rec^uires  an  express  and  clear  enactment 
of  tie-  law  to  deprive  them  of  what  is  a  primary  right.  There  is 
nothing  of  the  kind,  however,  in  the  Act,  wliieli  should  be  liberally 
interjtreted,  that  is  to  say,  in  the  same  sense  and  spirit  as  it  was 
framed  and  granted  to  us  by  the  Imperial  Parliament.  Diing 
otherwise,  would  be  taking  to  pieces  ai-l  breaking  u[)  tliis  gi'oat 
treaty,  made  and  entered  into  between  the  various  British  North 
Aiueriean  Pro\ine  s,  under  the  sanction  and  for  the  welfare  of  the 
empire. 

I  am  of  opihion  that  the  local  legi-latures  alone  and  exclusively 
have  the  right  of  imposing  direct  imposts  within  their  respectivu 
provinces,  to  raise  a  revenue  for  provincial  purposes,  but  this  riyht 
given  by  the  92iid  clause  of  the  B.  N.  A.  Act,  1807,  does  not  imply 
aiiy  abandonment  by  them  of  all  other  rights  of  taxation,  or  a  [iiv- 
hibition  to  them  to  levy  money  by  anj'  other  mode  or  system  of 
taxation  within  the  i)i-ovince  and  for  provincial  ends.  In  otlur 
words,  I  read  clauses  !)1  and  02  of  said  Act  -which  have  certainly 
to  be  reconciled — as  giving  to  the  Dominion  or  federal  legislaline 
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the  power  oi'  raising  money  by  any  nioilo  or  system  of  taxation  1887 

except   provincial    taxaticm   for   provincitil   objects,    which   is  the      j,^^^,.^  ^p 

rji'lit   ruserved  to  and  conferred  specially  and   exclusively  on  the      Tokonto 

ri!)8]  local  lugishitures,  but  at;  the  same  time,  not  deprivini,'  in  any        Lambe. 

way  the  latter  from  exercising'  the   right  of    tJixing  generally,    f<»' Q.n.."girehoc. 

the  ohiects  for   which  Ihuv  wiuu  ciuuled,  and  wiiicii  iias  not  been  

.           ,                      1                 111                                                Baby,  J. 
taken  away  from  them  expressly  or  nnpliedly.  

1  am  aware  that  this  interpretation  of  the  statute  has  not  boon 
acceidcd  in  certain  (luaiters,  but  1  cannot  see—to  be  practical  hoAV 
any  t'llier  can  be  given. 

It  ii  IS  also  been  stated  that  this  is  an  excise  ta.\  ami,  therefore, 
did  iii'f  tall  within  tho  jurisdiction  of  the  local  legLslatuic  I  fail 
to  sec  liow  it  can  be  construed  into  such  a  tax.  By  excise  is  gi-ner- 
allv  imdorstood  the  impost  put  on  the  home  products,  manufactured 
or  otliei«ise.  The  taxes  put  on  spirits,  tobacco,  malt,  tlour,  coal, 
have  always  been  considt  red  as  excise  duties  in  Canada  and  no 
other  kind  of  tax.  The  very  name  signities  this.  There  is  no 
parity  here. 

We  have  it  said  this  tax  is  inopportune,  uni'easonablo,  unjust. 
Whether  it  be  so  or  the  reverse  is  not  for  this  Cmn-t  to  decide  — 
that  is  the  political  side  of  the  question  and  not  the  legal.  Tho  tax 
may  he  perfectly  legal  on  the  one  hand,  and  ipiite  hiopportune  on 
the  other.  It  rests  then  with  the  peojde  to  decide,  by  tlioir  repre- 
sentatives in  parliament,  whether  it  should  be  abi-ogated  or  not. 
1  hidd.  nioreo\er,  that  it  docs  not  fall  within  our  domain  to  set 
aside  a  tax  im]tosed  by  a  j)roper  authority  because  the  same  may 
happen  to  clash  — simie  day  or  other — with  the  powers  of  taxation 
appertaining  to  another  branch  of  our  political  oi'ganization. 

On  tho  wlnde,  1  am  for  contirniing  the  judgments  which  maintain 
t!ie  taxes  and  to  reverse  those  which  set  them  aside. 

The  fidlowing  are  the  I'misiilc'riinf.-i  apjdicablc  to  oacli  of  the 
nine  cases  : — 

"Th<>  Court,  etc., 

■  Coimidering  that  the  taxes  complained  of  in  this  cause  were  and 
are  iiiinoscd  by  a  statute  of  the  LegislatiU'e  of  the  Province  of 
1,'uebcc,  passed  in  the  forty-tifth  year  of  Her  Majesty's  reign,  and 
being  numbered  Clui>ter  22  of  the  .statutes  of  the  .said  year  ; 
[I'M]  "  And  considering  that  the  said  Legislature  had  power  to 
imji  ISC  the  said  duties,  inasmuch  as  the  said  taxes  are  direct  taxes 
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Bank  ok       ^^''  pi'"vinci.ii  iuuju'Hi'S  ; 

Toronto  ..  ^,^1  eonsiiUiing  furthevnioro  that,  oven  assunung  the  said  1 1  .  .n 

Lambe.        ahdiiM  h^i  cdUHidert'il  as  not   falling    within    the   (U'n(»Miinatinii    .,[ 

Q.B.    Quebec,  ^^i'*-''-"*^  taxes,  the  miid  Legislatmo  had  power  to   impose   the  8aiiiu, 

,    " — ,        inasinuclj   as   tlie    sjiid    taxes    were    matters    of  a    merely    local  -ii 
Baby,  J.  . 

private  nature  ni  the  Province. 

Jiulgnjent  n-versed  in  the  five  appeals  l>y  the  License  Inspector. 
and  conhrmed  in  the  four  ajipeals  1)V  corjiorations. 
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JriioMKNT   ol'  THE    SlU'F.KIOR    CoURT. 
[Traimlitlion  <  if  report  in  Mont  real  L<iir  Rvp.  1  S.  ('.  .'>.] 
Jette,  J. : — 

In  188:i,  the  Lc<,'i3lature  of  tlii.'«  Province  enacted,  '"  with  the 
object  of  providing  for  the  nee  is  of  the  public  service,"  the  impo- 
sition of  certain  taxes  on  banks,  and  on  as.-surauco,  telegra]>li,  rail- 
way companies,  etc.  Tlie  law  passed  for  this  jmrpose  is  intituled  : 
"Act  to  impose  certain  direct  taxes  on  certain  commercial  corpora- 
tions," (45  Vict.  c.  22),  and  its  principal  provisions,  so  far  as  they 
aflect  the  cases  now  submitted  to  this  Court,  may  be  summed  up 
as  follows  : 

Tile  first  section  of  this  laiv  declares  that  every  insurance  com- 
pany accepting  risks  and  transacting  the  business  of  insurance  in 
this  Province  shall  pay  yearly  the  diflerent  taxes  mentioned  in 
section  3. 

The  second  section  subjects  to  taxation  life,  fire,  inland  and  ucuan 
marine,  guarantee  and  accident  in.surance  companies  ;  but  excepts 
therefrom  mutual  insurance  companies  organized  under  the  laws 
of  this  Province. 

The  third  section  assesses  the  tax  as  follows  : — 

A  companj'  of  insurance  on  life  only $500 

Every  other  insurance  company  having  only  a 

single  place  of  business 400 

[33]      For  each  additional  banch,  including  life  insur- 
ance          50 

For  each  office  at  Montreal  and  at  Quebec   ....     100 
For  each  office  in  any  other  locality   5 
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payable  the  lirst  juriilical   day  of  tho  month  of  July  in  each  year      p^^^^  ^p, 
t(i  tile  license  inspector  of  the  revenue  district  in  which  the  com- 
i)atiy  has  its  head  oflice,  and  if  it  has  not  sui'h    head   ntlioo  in  the 


Provin'.-e,  then  to  the  inspector  of  tho  revenue  <listrict  of  <i>ueboe  ; 
ami  these  ntKcers  are  authorized  to  sue  in  their  own  names  for  all 
BUiiiH  payable  by  virtue  of  this  law. 

Tlio  defendant,  a  life  and  fire  insunuice  company  having  an  oflice 
at  Montreal,  conies  then  under  tho  opordtion  of  this  law,  and  the 
plaintiir.  inspector  of  liconse.s  for  that  district,  di-nian  Is  from  it 
its  pnii)i>rtion  of  this  tax,  amounting  to  u  sum  total  of  ^550. 

Tho  defendant  company  has  pleaded  to  this  claim  by  tAVo 
exceptiiins. 

]\y  tlie  first,  it  maintains  that  the  law  relied  on  has  no  legal 
existence,  and  should  be  considered  us  null  and  V(iid,  inasmuch 
as  it  has  boon  ])assed  in  the  name  of  Her  ^rajesty  the  Qu«en, 
who  funns  no  part  of  the  Quebec  Legislature,  and  has  no  legislativ* 
authority  in  that  Province. 

Hy  tho  second  exception  the  defendant  asserts  that  if  this  law 
has  ai)''  Ittgal  existence  whatever,  it  is  unconstitutional  and  is 
unable  to  affect  this  company  for  ditlerent  reasons  which  may  be 
summed  up  as  follows  : — 

1  and  7.  r>ccau5o  this  company  has  not  been  incorporated  by  the 
Provincial  Legislature,  and  is  duly  licensed  to  exercise  its  rights  as 
an  assurance  company  by  the  federal  government,  in  virtue  of  the 
federal  statutes  of  1875  and  1877,  relating  to  assurances  ; 

2.  Because  the  lax  demanded  is  not  a  direct  tax  ; 

3,  4  and  5.  Because  this  tax  is  only  imposed  on  certain  classes 
of  the  pfjpulation  ;  that  it  is  levied  only  on  commercial  corporations 
[H4]  and  not  on  goods  ;  and  that  it  does  not  fall  within  any  of  the 
classes  of  taxes  which  the  Iiegislature  has  the  right  of  enacting  ; 

G.  Because  this  t'lx  constitutes  a  regulation  of  commerce  ; 
8.  Lastly,  because  this  tax  is  in  the  nature  of  a  license. 

In  order  to  present  with  more  conciseness  the  questions  which  this 
litigation  really  raises,  I  put  aside  the  contention  raised  by  the  first 
exception  of  the  defendant,  that  the  law  relied  on  has  no  legal 
existence  inasmuch  as  it  has  been  passed  in  the  name  of  Her 
Majesty  who   has   no   legislative    power   in    this    Province.     Mr. 
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Justice  Piipiiiuiiii,  in  tlio  cmho  of  Molstm  v.  ('httjiUnii  (l)hiiH  <lcalt 
with  that  contontioii  with  ii  vignur  of  roiiHuning  which  roliovus  me 
from  aiUliiij,'  luiylliiny  to  what  my  honourahhs  colloaj^uo  liaH  mii<l  on 
that  pcjiiit.  I  shall  content  ntysolf  with  reforring  husiilos  to  TuilJ 
on  Parliamentary  (Jovorument  in  thu  liritish  Cf)lonio3,  \)\).  3'Jlt,  .'{(» I, 
IW2,  Ji!)4  and  1508,  whoro  tho  fUsity  of  this  contention  is  ck'.irly 
establishoil. 

Comi'iy  now  to  the  tiuostions  raisod  hy  tho  second  exception  nt' 
the  defendant,  1  reduce  them  to  two  main  ones  on  which  tlic 
counsel  for  the  parlies  have  si)Ocially  insisted,  and  which  virtually 
incl'ido  all  the  others,  viz.: — 

1.  Is  the  tax  demanded  direct  or  indirect  .' 

2.  If  it  is  a  direct  ta.\,  does  it  constitute  a  regulation  of  trade  ' 
It  is  by  tho  light  of  sects.  Ui  and  i)2  of  tho  constitutional  Act 

of  1807  that  these  question.^  ou;^']it  to  be  studied,  and  they  cannot 
be  properly  answered  except  by  determining  the  sense  and  exact 
scope  of  tliese  two  provisi  >ns  of  tho  Imperial  Act.  This  study 
which  is  thus  imposed  on  this  (Jourt  would  ct)nbtitute,  under  any 
circum.staiices,  a  very  difficult  task,  but  this  task  becomes  altogetliLT 
more  delicate  and  diiticult  in  viow  of  the  widely  different  opiniona 
expri'ssrd  by  the  number  of  eminent  judges  and  distinguislio(l 
[3.1]  lawyers  who  have  already  had  to  con-iiilor  these  same  jiro- 
visions.  1  am,  moreover,  not  tempted  to  widen  the  tract  that  1  luivtj 
to  traverse,  and  everything  invites  uio  on  the  contrary  to  follow 
the  wise  advice  which  the  Lords  of  the  Privy  Council  give  us  in  tho 
case  of  Cith-ens'  Ins}irancc  Co.  v.  Parsons  (2)  when  speaking  of  the 
duty  imposed  on  tho  Courts  of  interpreting  these  two  sections  of 
our  c  institutional  Act  a'  d  harmonizing  their  provisions,  thuy 
add: — ^' In  performing  this  dilhcult  duty  it  will  be  a  wise  course 
for  tho-io  on  whom  it  is  thnjwn  to  decide  eacii  u;if^e  which  arises  as 
best  thi^y  can,  without  entering  more  largely  upoa  an  interpretation 
of  the  statute  than  is  necessary  for  tho  de.i.j'jn  of  the  particular 
question  in  hand." 

It  is  then   within  these  strict  limits  that  I  shall  estimate  tlie 
(juestions  rai^ed  in  the  cases  now  submitted  to  nie  : — 

1.   Is  the  tax  demanded  direct  or  indirect? 

On  this  first  point  the  jurisi)rudence  of  the  courts  of  the  United 
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(2)  7  App.  Cas,  96 ;   ante,  vol. 
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Sta'cs  hiis  l)oeii  often  cited  aw  fixing'  .iiiil  dotonuiniiiy  tho  huiih..' uf 
tlii'sc  wnnls  "(liroct  tax."  In  .s[)ito  i>{  Mic  roHpoct  wliicli  fliese 
iviiiiirkablo  deciHidii.s  ouglit  to  inspiro  isvorywlKTu  1  dn  iint  lie.iitatu 
ti)  say  tliiit  tlu^y  iiro  iilto^'utliuv  iimpi.lioid>lo  to  our  .stutu  of  tliiii;^',s. 
Ili.w.  ill  fiict,  ODiild  wu  iiccoi)t  iis  a  nilo  cf  iiitei pretiition  tluM  jiii-is- 
piiideiico  iiitt'iin'cfiitivo  of  tho  AiiuTicaii  con.siitutioii  since  it  is 
siillifioiit  to  contrast  tlic  ru^peutivo  provisions  of  tlic  two  c<.n»titii- 
Imns  on  tlio  Hiilijci't  of  tliia  direct  tax  to  hrinu'  out  the  essential 
iHfluiviu'os  ? 

Section  !l'2  of  tlie  Imperial  statute  of  1.S07  says  purely  .uid 
simply,  that  tho  provinces  of  tlie  Canadifiii  (.'oiifederatiu.i  have 
tho  right  of  raisiny  a  revenue  bj'  direct  taxation  :  and  that  without 
rcHtricti'iii  or  limitation  in  the  absolute  sense  of  these  words  "direct 
taxation," 

On  tiu)  other  hand,  if  we  refer  to  the  constitution  of  tho  United 
Statrs,  f.ir  from  liiiding  there  so  sinii>lo  and  ch'nr  a  [a'ovision 
we  find  that  direct  taxation  can  only  bo  imposed  by  the  Federal 
(iovermiunt,  dividinj^  it  between  the  different  states  according  to 
[;!(')]  the  re.si)ective  number  of  their  inhabitants  ;  and  that  this 
luiiiilu'r  should  bo  "  determined  by  adding  to  the  whole  number  of 
free  iicrsdiis,  including  those  bound  to  service  for  a  teim  of  years, 
and  exctluding  Indians  not  taxed,  three-fifths  of  all  other  persons." 
Article  1,  sec.  2,  sub-sec.  3,  and  sec.  9,  sub-sec.  4. 

Now,  what  is  the  meaning  of  this  provision  ?  It  is  a  recognised 
fact  that  it  was  desired  by  this  to  guarantee  the  Southern  States, 
whicli  had  a  numerous  slave  population,  against  tho  injustice  of  a 
capitation  tax  which,  if  ini])o;ed  uniformly,  would  have  weighed 
unfairly  on  the  white  popu'ation  of  those  states,  and  to  attain  this 
oi)ject  it  has  been  thought  right  to  exempt  from  such  tax  two-fifths 
of  the  slave  population  in  oi'der  to  e(|ualize  thus  the  burden  which 
sliould  fall  on  the  white  population  of  all  the  states. 

How,  in  view  of  such  provisions,  ought  the  American  courts  to 
interpret  the  words  "  direct  taxation  ]  "  Evidently  in  the  restricted 
sense  given  to  them  in  the  constitution,  that  is  to  say,  that  no  tax 
sluaild  be  considered  as  direct  unless  it  was  divided  among  all  the 
stateu  •iCLording  to  the  population  of  each,  reckoning  that  popula- 
tion in  the  manner  above  described,  that  is  to  say,  leaving  out  two- 
tiftha  of  the  slave  population. 

Thus  Chief  Justice  Chase  came  to  the  conclusion  in  the  case  of 
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Vear.k  Baiil:  v.  Fe)mo{l)  th-af  thtre  could  only  be,  accordit  g  to  the 
AiiiL'ric.'ui  constitution,  two  direct  tnxo-' — that  on  ininiowbles  and 
a  capitauou  tax.  "It  may  be  "iglitly  afliniicd,  therefore,  that  in 
tho  practical  const;  iiction  of  the  constitution  by  Congress  direct 
taxes  have  been  limited  to  taxes  on  land  and  ap])urtenances,  and 
taxes  on  polls  or  capitation  taxes." 

And  Cooley,  on.  taxation,  makes  iit  page  5,  note  2,  tlie  following 
citation  :  "The  term  'direct  taxes'  is  employed  in.  a  peculiar  ncna 
in  tile  Federal  constitution,  in  the  provision  reciuiring  such  taxes 
to  be  ajipurtioned  according  U)  representation,  and  they  are  perhaps 
limited  to  capitation  and  land  taxes."  Lastly,  Kent,  volume  1,. 
[37 J  page  255,  says  :  *'  The  constitution  contemplated  no  taxes  a.- 
direct  taxes  but  such  as  Congress  could  lay  in  proportion  to  the 
census." 

It  follows  then  clearly  from  some  preceding  observations  that  it 
is  impossible  to  require  from  this  American  juiisprudence,  estab- 
lished under  the  authority  of  sjjecial  and  exceptional  regulations,  a 
rule  of  iuteipretation  for  the  very  ditl'erent  clause  which  our  own 
constitution  contains. 

Section  92  of  the  Statute  of  18()7,  as  we  have  .said,  declares 
simply  that  the  Provinces  shall  be  able  to  raise  a  revenue  by  means 
of  direct  taxation.  These  words  then  are  used  here  without 
conditions  or  restrictions  and  in  their  proper  and  absolute  sense. 
And  ill  order  to  determine  this  sense  it  is  sufficient  to  have  recourse 
to  tlie  rules  which  the  i)olitical  ec  noinists  give  us,  rules  thoroughly 
accei^ted  and  recognised  at  the  time  when  the  constitutional  agree- 
ment which  we  have  now  to  interpret  was  concluded  between  tliu 
Provinces  and  a])proved  by  the  Imperial  authority. 

Now  all  the  economists  agree  in  dividing  taxation  into  direct  and 
indirect.  It  is  true  that  the  same  unanimity  does  not  exist  between 
them  A\lien  it  is  a  question  of  giving  a  precise  detinition  of  each  (if 
these  two  classes  of  taxation  and  a  rigorous  classilication  of  the  taxes 
which  (night  to  enter  into  one  or  other  of  these  classes.  Neverthe- 
less we  find  in  the  general  rules  accepted  by  the  best  known  writer 
sufficient  unilbrmity  and  agreement  to  deduce  from  them  th«  solutimi 
of  the  question  wliich  we  are  examining. 

Monsieur  Leroy-Beaulieu,  in  his  treatise  on  the  science  of  tinaiKe. 
volume  1,  page  214,  a^ter  having  shewn  that  the  definition  of  direct 
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(1)  8  Wallace,  533,  544. 
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and  indirect  taxes  given  by  the  governnicut  in  diftorent  countries  1887 

is  not  always  exact,  offois  thi  following  as  being  the  most  scientific      BaniTof 
and  satirfactory  that  he  has  been  able  to  find  :—  Toronto 

"Par  rimpot  direct  le  legislateur  so  propose  d'attoindre  iniiu^di-        Lambk. 
attment,  du  premier  bond  et  proportioiniellement  I'l  sa  fortune  ou  k    g„pj^,  q 
ses  revcuus,  lo  veritable  contribuable  :  il  supjirime  done  tout  inter-        Quebec. 
138]  niediaire  entre  lui  et  le  fisc,  et  il  cherche  uno  i)roportionnalite       Jette,  J. 
riwoureuse  de  I'impot  k  la  fortune  ou  aux  facultes. 

"  Par  I'impot  imlircd  le  legislateur  ne  vise  pus  immediatement  le 
veii'.able  contribual}l«  et  ne  cherche  pas  i\  lui  imposer  une  charge 
stri'jtement  proportionnelle  ;\  ses  facultes ;  ii  ne  ae  propose  d'atteindre 
le  vrai  contribuable  cpie  pur  ricochet,  par  eontre  coup,  par  reper- 
cussion :  il  met  des  intermediaires  entre  lui  et  le  liso,  et  renonce  h, 
une  stricte  proportionnalite  de  Timjiot  dans  les  cas  particuliers,  se 
contentaiit  d'une  proportiontialite  nlutive  en  genera!." 

Monsieur  Passy,  who  furnisl\ed  to  the  Dictionary  of  Political 
Economy  published  by  Messrs.  Co(iuelin  and  Cuillaumin  the  article 
on  taxation,  says  also  : — 

"C'est  un  usage  rcQu  de  diviser  les  imi.ots  en  deux  categories  dis- 
tinctes.  On  ajjpelle  itiirrts  oeux  quo  les  contribuables  acquittent 
eux-nienies  ixun-  leur  propre  compte  ;  on  appelle  /;i(//n'/.s  ceuxdont 
certains  d'entre  eux  ne  font  que  I'avance  et  dont  ils  obtiennent  le 
veniboursement  des  mains  d'autres  personnes." 

Mill,  Princijjles  of  Political  Economy,  book  5,  chapter  iJ,  section 
1,  says  :  - 

" Taxes  are  either  'liii'ct  or  iitiiinui.  A  direct  '((,••  i^onevhieh 
is  demanded  from  the  very  persons  who,  ii  is  i).tendid  or  desired 
should  })ay  it .  Iiiftirect  ta.Kes  are  those  whi(?h  are  demanded  from 
one  person  in  the  expectation  and  intenti-  n  th-  ,  he  shall  indennrify 
himself  at  tlie  exi)ense  of  another  ;  such  ■iri  the  i\''cise  or  riiatdtns." 
Walker,  Science  of  Wealth,  page  338  :  - 

"A  i///v<'/  tii.c  is  demanded  of  the  person  who  it  is  intended  shall 
pay  it.  Liilirect  ^m'cs  are  demanded  from  oi»e  [ler.'on  in  the  expec- 
tation that  lie  will  indenniify  himself  at  the  exi)ense  of  others." 
Such  is  the  system  most  generally  ado[)ted  at  the  ju-csent  di'y. 
The  matter  can  be  suunned  up  shortly  :  it  is  on  the  incidence  ol 
the  tax  that  its  classification  depends.  If  the  tax  atiects  the  very 
person  who  is  to  sustain  it  it  is  direct ;  if  on  the  cf)ntrary  the  jxjrson 
[39]  who  pays  the  t»ix  is  to  indenniify  himself  at  the  exjienst  cT 
others  the  tax  is  indirect. 


'■i  .'-.-i 


'  i  I 


■f.;i 


!!i': 


9 


IMilVY    COUNdL. 


Bank  of 

Toronto 

i'. 
Lam  UK. 

Superior  C 
C^uebec, 


1887  Let  iiH  observe,  however,   before  going  further,   in  wliat  el.^-ric 

terms  this  rule  of  cljisailiciitioii  of  taxes  i^  enunciated.  The  eoi 'i,,- 
niists  do  not  say  that  a  direct  tax  is  only  tliat  vhicli  tlie  payer  slull 
not  be  able  in  any  manner  to  recover  from  another  person — 'mt 
simply  tliat  by  means  of  uliieli  the  payer  is  reached  directly  n ml 
without  any  one  intervening,  >ays  Leroy-Beaulieu  :  "One  Avhich  is 
Jettt!^,  J,  demanded  frt>m  tile  very  ])er.sons  who  it  is  i Kttnded  ar  (Jcsired  shi>^[\i\ 
pay  it,"  says  Mill.  And  even  though  the  ])ayer  should  be  alilu 
,  definitively  to  recover  by  tlirowing  the  tax  on  another,  this  wuiild 
not  change  the  nature  of  the  tax  which  will  remain  always  what  r he 
received  rule  makes  it  a  direct  tax. 

Thus  the  land  tax  is  by  general  consent,  and  even  according  to 
the  point  of  view  of  American  jurisiu-udence,  a  direct  tax.  Nevir- 
theless  it  may  happen  that  if  the  owner  does  m)t  himself  occupy  liis 
projterty  he  may  succeed  m  throwing  this  tax  on  the  tenant. 

In  like  manner  the  customs  duties  should  ( if  necessity  be  phui.il 
in  the  class  of  indirect  taxes.  However,  if  tiie  consumer  imports 
himself  the  thhigs  which  he  needs  it  is  evident  that  for  him  the  tax 
becomes  direct,  since  he  pays  i^  without  intervention. 

Nevertheless,  neither  in  the  one  case  nor  in  the  other  could  we 
attempt  to  change  the  acce})ted  classification  since  these  accidents 
could  not  take  away  from  the  tax  its  true  character  from  the  point 
of  view  of  legislation  and  political  economy*. 

This  basis  established,  let  us  see  now  liow  the  economists  prociud 
to  the  classification  of  the  different  recognised  taxes  in  each  of  these 
two  classes.  None  give  us,  without  doubt,  a  rigorous  and  linifonu 
classificiition,  and  the  reason  of  it  is  easy  <,o  understand.  In  the 
United  States  a  special  and  exceptional  rule  prevails  ;  in  France,  in 
England  and  in  other  countries  the  idea  has  not  yet  been  formed  (if 
a  system  where  the  gfants  of  public  powers  are  divideil  .iiiJi  nfttr- 
[40]  wards  limited  as  they  are  in  our  constitution.  The  list  did  in  it 
present  then  any  interest,  and  it  was  sufficient  for  economists  to  lay 
down  the  principle  for  determining  what  should  be  understood  by 
a  direct  tax  and  what  by  an  indiicct  without  counting  those  wjiiili 
enter  into  one  or  other  of  these  two  classes.  Some,  howevei.  of 
the  French  economists  luve  made  tliis  enumeration,  and  thougli  the 
English  writers  have  not  entered  into  this  detail  as  the  basis  on  wliicli 
the  division  rests  is  accepted  by  them,  the  clasBiticat|on  of  the 
French  economists  should  be  received  as  having  the  authority  of  all 
the  writers  whom  we  have  cited. 
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Passv   in  his  article  on  taxatinii  (Dictioiiury  of  Political  Ecouoiay),  1887 


The  iiuiahei'  of  taxes  classed  uiuler  the  title  of  direct  taxes  is  very 
■.iiisiderahle.  Those  which  it  is  necessary  to  ineutiou  are  ;  1.  Taxes 
,,11  liersoiis.  2.  Oil  land.  3.  On  houses  and  buildings.  4.  On  the 
i.xcici>*c  of  professions.  5.  On  incomes.  0.  On  transfers  ^<y  suc- 
...<^ii,n  or  'dft.  7.  On  assignments  for  valuable  consideration. 
8    The  staui})  tax  on  commercial  effects. 

'•  Indirect  taxes  form  two  distinct  c'.i.sses.  The  first  ctmsists  of 
taxes  levied  on  the  jiroducts  of  the  country  befoi'c  the  moment  of 
rlifir  consuniiitioii,  and  is  called  exci.se  ;  the  second  consists  of 
ii\c~  levied  nil  (he  frontiers,  either  on  foreign  products  destinedfor 
ilie  interior  markets,  or  on  national  j)roducts  oxjk' 'ted  to  other 
countries,  and  is  named  customs." 

]^Ionsienr  Leroy-Beaulieu,  first  volume,  also  gives  us  as  direct 
t;txes  tliose  on  :  1.  Pers<ms  (p.  27"2).  2.  Land  (p.  288).  3.  Hou.ses 
and  buildings  (pl).  301,  Bi3(i).  4.  The  exercise  of  professi(Uis(i)p.  373, 
;Ul  I   3'.'."),  3!'1>).     5.  Rents  (p.  355).     0.  Income  (p.  423). 

liur  he  i>laoes  among  indirect  taxes  the  tax  on  succcssitnis  and  Uie 
stamp  tax  (p.  480). 

[41]  Thus  these  two  authorities  agree  in  saying  that  the  tax  on 
the  cxeicise  of  the  jirofessions  is  a  direct  tax.  And  bj'  tax  on  the 
txeirise  <>f  the  [jrofessions  is  meant  not  only  the  taxing  of  the  liberal 
iPii)fissiouS|  but  that  nlso  of  the  indu.strial  and  commercial  ]»rofits  of 
all  kinds. 

>'i.\v,  tile  tax  which  is  demanded  here  from  the  defendant  eom- 
iijiny  has  evidently  this  range  and  character.  The  first  section  of 
the  law  declares  that  "every  assurance  eomjiany  acceiiting  risks 
.111(1  douig  assurance  business  in  this  Province  .  .  .  shall  [lay 
aiinu.dly  the  different  taxes  mentitmed  in  section  3." 

The  tax  demanded  has  then  been  imposed  by  reason  of  the 
ixcivise  of  the  profession,  the  industry,  or  the  business  of  the 
(htViid.tnt  coiiiiiany.  And  as  this  tax  (which  would  be  called  in 
Frinee  a  "license  tax"  [imp('>t  des  ]iatentes],  and  in  the  United 
States,  "business  tax"  [taxe  d'affaires],  is  demanded  directly  from 
tile  couiiianies  taxed,  jind  the  intention  of  the  legislator  is  evidently 
to  reaeii  tliese  companies  at  the  first  Viound,  inunediately  and  with- 
out intervfiitiou,  we  nnist  conclude,  according  to  the  ruks  accepted 
by  jHilitieal  economists,  that  this  tax  is  innpiestionably  within  the 
meaning  of  our  constitution  a  direct  tax. 

For  it  cannot  be  disjiuted  that  to  reach  a  sound  interiiretation  uf 
<iur  constitution    we   must   here,   us   in  the  interi»retatiou  of  our 
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ordinary  contracts,  seek  !il)c)vu  .-ill  tlio   meaning  wliicli    \nn»t  liavt 
been  intendoil  by  tho  reprusuntatives  of  thecnnfedoratod  provineui. 

Now,  ia  it  not  evident  tliat  in  using  those  terms,  direct  tax,  with- 
out restriction  or  limitation  the  statesmen  who  drew  \\\t  our  enn 
stituti<m  intended  to  give  tiieni  tlie  meaning  accei»ted  in  :.\l 
countries  in  wliich  the  study  of  poHtical  economy  is  reijuirod  tVcm 
all  those  who  are  occupied  with  legislation  and  government  .' 

There  is  no  doubt  that  in  employing  these  terms  and  using  tlnsc 
ex[)ressions  the  framers  of  our  constitution  intended  t()  restrict  t]\v 
j)owcr  of  the  jirovincial  legi>latui'es,  and  to  imi)ose  <"in  them  a  jm.s- 
sibly  wise  restrauit  for  tlie  protection  of  those  under  their  yovuiti- 
[42]  meut.  All  the  ec(>  ■  uists  agree  in  effect  in  recognisuig  ihm 
the  i)eople  bear  mucli  n\in\  c-<  b  ludirect  than  direct  taxes,  l)ui.;iii.-v 
they  scarcely  perceive  *ii'„  ''"ov  lev,  while  the  otlier  are  abv^vs 
visible,  and  above  all,  obvious.  ' '"rgot  wittily  expresses  this  wlau 
he  says  the  indirect  tax  is  the  liest  way  "of  plucking  the  turkfv 
without  making  it  cry  out." 

And  Mill,  chajtter  <>,  section  1,  expresses  the  same  tho\ig!it  in  ■, 
graver  way  : — 

"Are  direct  or  indirect  taxes  tlie  most  eligible  '.  This  <[Uesti(iii,  ^ir 
all  times  interesting,  has  of  late  excited  a  considerable  ammuit  mi 
discussion.  In  England  there  is  a  i(oj)ular  feeling,  of  old  standiiiv, 
in  favour  of  indirect,  or  it  should  rather  l»e  said  in  opposirinn  \i, 
direct  taxation.  The  feeling  is  not  grounded  on  tiie  merits  of  tlio 
case,  and  is  of  a  puerile  kind.  An  Englishman  dislikes  not  sn  uiuili 
the  payment  as  the  act  of  jiaying.  He  dislikes  seeing  the  fate  nf 
the  tax  collector,  and  being  subjecteil  to  his  [)eremptory  deiuaiii', 
Perhai)s,  too,  the  money  which  he  is  reipiired  to  pay  directly  nur  nf 
his  i)ocket  is  the  only  taxation  which  he  is  ([uite  sure  that  he  j.a\s 
at  all." 

It  is  evident  to  me,  that  the  statesmen  who  laid  the  founil.itii.ns 
and  rixed  the  terms  of  our  constitution  took  fully  into  account  tliis 
popular  feeling  oxpi'essed  l)y  Mill,  and  that  they  thought  thevrdiilil 
not  tind  a  more  etticacious  means  of  controlUngthe  ])rovincial  powii 
than  confining  it  to  direct  taxation,  convinced  that  the  attenti(rii  nt 
the  people  being  thus  drawn  to  the  acts  of  their  rulers  they  wuiilil 
only  allow  them  to  impose  those  taxes  which  they  thought  sIkjuM 
be  borne. 

But  on  the  other  hfind  it  seems  reasonable  also  to  conclude  tliat 
if  this  is  the  restraint  which  it  has  been  tliought  slioidd  be  inipdseil 
on  the  power  of  the  provincial  legislatures,  we  shonhl  at  least  allnw 
to  this  p(jwer  the  full  range  which  it  legitimately  has,  and  wliicli 
the  least  disputed  principles  of  political  economy  allow. 
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Everything  agrees  then  in  shewing  that  the  tax  demanded  from 
Uli]  tlie  defendant  company  is  a  direct  tax,  and  tliat  tlie  provincial 
le'nMlatnre   in   the   lawful   exorcise   of   its   i>owers   could    lawfully 

impose  it. 

2    Docs  this  tax  constitute  a    regulation  of  conmierce  ^     8ectiou 

91  of  the  Imperial  statute  of  1867  confers  exclusively  on  the 
federal  Parliament  the  power  of  making  laws  for  the  i-egnhition  of 
traile  and  connnerce. 

Wliat  is  the  scoi)e  of  this  provision  ! 

If  wo  wished  to  seek  for  the  meaning  of  it  in  the  American  juris- 
pruileuce  it  would  still  be  neces.sary  for  us  to  shew  first  that  the 
resi»ective  i>rovisiohs  of  their  two  constitutions  (m  this  matter  are 
uot  identical.  In  fact  while  the  clause  in  our  statute  is  un'|ualitied, 
tliat  of  the  American  constituti(m  is  (jualilied.  Thus  sub-section  3 
of  section  8  of  the  first  article  of  the  ccm-stitution  of  the  United 
States  says  that  Congress  shall  have  the  jH.wer  of  regulating  com- 
merce :  1.  With  foreign  nations  ;  2.  Between  the  different  States; 
and  3,  with  the  Indian  tribes.  The  authority  of  Congress  is  then 
fi.rmally  determined  ;  thus  the  American  lawyers  admit  that  the 
States  have  complete  control  of  their  internal  counaerce  ;  it  being 
understoi id  that  this  cimtrol  is  not  exercised  in  such  a  way  as  to 
ciiufiii.'t  with  the  federal  laws  relating  to  general  connnerce. 
(Piiuiouglis  on  Taxation,  i>.  104.) 

There  is  then  even  here  a  suiticient  dill'erence  between  tlie  two 
iionstitutions  to  prevent  us  from  acce]tting  without  reserve  the 
iipiiiimis  of  American  lawyers  and  economists  and  the  ju)iH]iiudence 
(if  their  Courts,  and  to  make  us  seek  elsewhere  the  p.-irticular 
iiR'aning  of  tliis  provision  of  our  own  constitution. 

Moioover,  our  task  on  this  point  is  nuich  facilitated  by  a  judg- 
iikiit  of  the  highest  Court  of  the  Emiiire,  the  Privy  Council  ;  a 
(lecisiiiu  wliich  though  it  does  not  give  us  an  absolute  and  definitive 
iiile  for  tlie  interpretation  of  this  clause  of  oiu'  constitutional 
statute,  still  points  out  to  us  sufficiently  the  way  to  allow  us  to 
avail  ourselves  of  its  authority. 

[14]  In  the  case  of  Glti~en.s  Iiisuntni'c  Cainpaitij  v.  Pkishhs  (!) 
the  Lords  of  the  Privy  Council  expressed  themselves  as  f<dlo\v3  ; 

"  The  words  •  regulation  of  trade  and  commerce,'  in  their  un- 
limited sense,  are  sutticiently  wide,  if  uncontrolled  by  the  c<uitext 
iuid  other  parts  of  the  Act,  to  include  every  regulation  of  trade 
lauging  from  political  arrangements  in  regard  to  trade  with  foreign 
},'(ivornmcnts,  re<iuiring  the  sanction  of  Parliament,  down  to  minute 

(1)  7  App.  Gas.  96,  112 ;  ante,  vol.  1,  pp.  2C5,  277. 
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I,s,s7  riiK-s  Fill-  ii'Miiljitiui;-  |i;uiiciilar   trades.      ]>nt    a  cinisiiU'ratioii  nt  lii,, 

~~  .^  ct  sliijws  that   till'    wolds   wvil'  imt    iisfd  in  this  inilimitt'tl  si'i.m.-. 

In  the  first  ].lncu  tlio  coliiicatiini  of  No.    '1   witli  classes  of  suhjicfs 

of  national  juid  yoHi'ral  coiu'ciii  atl'oT'ds  an  indicatioii  tliat  ri'gidatiniis 

I'fl.itinn'  to   Mi-neral    trade  and  eouniierce    were    in    the  nn'n<^  of  tin. 

.Mipenor     ..    x,,.^is,lat nre  when  oonforrini'  tliis  iiower  on   the    Dominion  I'arlia- 

(_)lU-tiec.  . 

niL-nt.  If  tin;  \\ords  iiad  lieon  intended  to  have  the  fnll  ,sco|.v  i.f 
wliieh  in  tlieir  literal  meaning  iliey  are  snscujttiblc,  the  S]>t'citic 
menl/)nof  several  of  the  other  rlasses  of  snbjects  ennn.ierateil  in 
sect.  '.)!  \»-otdd  have  1)een  nnneccss.'iry  ;  as,  15,  hankiny  :  17. 
weights  and  measures  ;  18,  hills  of  exchange  and  promissory  iu<\y>  ; 
1!).  inteiest :  and  even  21,  lianl\rni)tc}'  and  insolvency. 

"  '  Rcgnlal  ion  of  I  I'ade  and  connneree'  may  ha\e  lieen  \ised  in  S(  im- 
such  sense  as  the  woids  'regulations  of  trade'  in  the  Act  of  ("niun 
lietween  l''ng];!nd  and  !"  "tJand  ((»  Anne,  c.  11),  and  as  tlu-so  uimis 
ha\e!)een  u.sod  n  "'/  Acts  of  State.  Article  V  of  the  .\ct  nf 
I'nion  enacted  tliat  all  tin-  snUjects  of  the  I'nited  Kingdom  sliMn],! 
ha\e  '  full  freedom  :Mid  in.'everjurse  of  trade  Jiiid  navigation  '  to 
and  from  all  jilacc'K  in  1 1  rnne(l  Kingdom  aiid  the  Colonies;  ami 
article  VI  enacted  that  ;ill  ))arts  of  the  United  Kingdom,  fivmi  and 
after  tlie  Union,  should  be  under  the  mmr  '  ja'ohibitions,  restvic- 
tit>ns,  iiud  ye(iiilafl<t)is  of  fraile.'  Parliament  has  at  various  tiiiics 
since  the  Union  passed  laws  atlecting  and  regulating  si)ecilic  tnuU's 
in  one  part  of  the  I'nited  Kingdom  only,  without  its  being sup[i(iseil 
that  it  thereby  infringed  the  ai'ticles  of  Union.  Thus  the  Acts  im- 
[45]  regulating  the  sale  of  intoxicating  li(|U()rs  notoriously  vary  in 
the  two  kingdoms.  So  with  regard  to  Acts  relating  to  bankruptcy. 
and  various  other  matters. 

"Construing,  therefore,  the  words  '  regidation  of  trade  inul 
connneree'  by  the  various  aids  to  their  interpretation  abo\e  sug- 
gested, they  would  include  political  arrangements  in  regard  tn 
trade  reijuiring  the  .sanction  of  Parliament,  regulation  of  trade  in 
matters  of  iuter-provincial  concern,  and  it  may  be  that  they  wimlil 
include  general  regulation  of  trade  atl'eeting  the  whole  Doniinion. 
Their  Lordshiji.s  abstain  on  the  ))resent  occasion  from  any  attenij't 
to  define  the  limits  of  the  authority  of  the  Dominion  Parliament  in 
this  direction.  It  is  enough  for  the  decision  of  the  present  case  to 
say  that,  in  tlieir  view,  its  authority  to  legislate  for  the  regulation  of 
trade  and  connneree  does  not  comprehend  the  power  to  regulate  l)y 
legislation  the  contracts  of  a  i)articular  business  or  trade,  such  a" 
the  l)usiness  of  fire  insurance,  iu  a  single  Province,  and  therefore, 
that  its  legislative  authority  does  not  in  the  present  case  conflict  or 
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cdiniioto  with  the  iidwer  over  prdi.crty  aiul  civil  rights  assigned  td 
the  Legislature  df  Oiitarid  l.y  Nd.  V,i  of  section  !)2." 

To  sm.ii  n\)  these  (diservatioiis.  Although  thealisdlute  lueaiiiiig 
df  the  wiirds  "  regulation  df  trade  and  Cdmiuerce  "  seems  td  cdiifer 
nil  the  federal  Parlianieiit  absolute  and  exclusive  authority  dver 
t'vervthiiig  which  in  any  way  can  come  within  such  a  subject,  the 
Privy  Comicil  does  not  hesitate  to  say  that  it  would  not  be  ]iossilde 
td  "ive  so  extended  a  scope  to  this  article  of  our  constitution.  And 
tracing  the  limit  wliich  aiipeared  to  it  to  have  been  in  the  intention 
(if  tjie  Ic'dslator,  the  suiirenie  tribunal  declares  that  the  jiirisdic. 
tidu  df  tiie  federal  power  extends  without  (hmbt  to  that  regulation 
,,f  cdiinnerce  which  is  the  cdnse(|Uonce  df  political  arrangements, 
to  that  relative  to  inter-provincial  comnierce  and  perha])s  td  the 
ie"ulatidn  df  commerce  in  general,  but  that  it  could  not  go  further. 
In  other  wurds,  that  all  legishition  reguhitiiig  commerce  in,  shall  I 
sav  ("i  natidiial  iidint  of  view,  is  uiKpiestionably  Avithin  the  juris- 
dictidU  df  the  federal  legislature,  but  that  it  Wduhl  be  gding  l)eydnd 
\W]  this  purpdse  to  shut  up  the  provincial  legislatures  within  a 
hand  of  ii'du  and  to  jiroliibit  them  from  all  legislation  v.hicli  might 
.ift'ect  even  accidentally  commerce  or  co'umercial  persons. 

Where  would  a  ditt'erent  interpretation  lead  if  not  to  the  certain 
indeed  inevital)le  absuriition  of  all  the  legislative  powers  by  the 
central  authority.  For  commerce  is  the  living  and  fruitful  element 
whicli  is  at  the  very  base  of  modern  societies  and  which  penetrates, 
surrounds  and  rules  all  the  relations  of  indi\idual  persons.  And 
as  Mr.  Justice  Fournier  very  well  expresses  it  in  this  same  case  (i 
I'ii'-.nis  Iiixumiicc  Compamj  \.  ruii<i>iis  (1):  "  In  Cdiumerce,  con- 
tracts of  sale,  df  exchange  and  hiring,  are  Cdiistantly  eiuiddved  and 
executed.  Ddcs  it  then  follow  that  any  legislation  in  reference 
tliercto,  must  be  considered  as  being  a  regulation  of  commerce  ! 
If  this  be  so— if  everything  wliicli  has  reference  to  commerce  ought 
for  this  reason  to  come  under  the  exclusive  Cdiitrol  df  the  federal 
piiwer,  tlie  greater  portion  of  the  powers  of  the  l^rovinces  would 
thus  become  of  no  avail,  f(ir  C(»in'iierce  in  its  most  C('m|irelieiisive 
iiieaning  extends  to  everything.  It  is  as  detined  by  a  French 
;iuihor  ;  '  In  echange  de  iiroduits  et  de  services.  Cest  en  dei'iiii're 
luialyse,  le  funds  meme  de  la  suciete.'" 

.\nd  it  is  this  reasoning  of  the  learned  Judge  which  has  been 
adopted  and  sancticmed  by  the  Privy  Council  in  the  case  which  j 
h'.ve  just  cited. 

Is  it  not  evident  moreover,  that  if  we  desire  the  maintenance  of  the 
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IV 


,<* 


102 


I'KIVV    (OrXCIL. 


1887 
Bank  of 

TOKONTO 
V. 

Lambk. 


consl-itiitii'ii,  (ami  tho  Courts  cannot  siipiiKSf  tlie  cciitrary'  it  i.s  indis- 
jionsablo  to  lianni)nisL'  tlio  functions  of  tliese  two  authorities — fodcDil 
anil  provincial — the  ill-iletined  boundaries  of  which  remain  undecided 
and  uncertain  on  so  man}-  points  ?  Is  it  not  necessary  to  grant  to  thf 
l)roviiiuial  legislatures  the  recognition  in  the  sphere  which  is  given 
SuiiHjrior  C.    t;^,  them  of  their  full  liberty  of  action,  with  the  elasticity  necessary 

'       to   the  working  of  all  jiolitical   institutions?     Now,  sub-sect.  2  of 

.lett.',  J.  sect.  !>2  of  the  Statute  of  1807  allows  the  j)rovincial  legislatures  tu 
[47]  have  recoinse  to  direct  taxation  for  the  jmrpose  of  raising  ^ 
revenue  for  provincial  purposes.  Thei-e  is  a  grant  of  a  jiower 
formal  and  precise.  What  will  become  of  it  if  it  is  necessary  to 
give  up  the  application  of  it  to  commerce  i)r  to  merchant.s  ?  But  ,i 
capitation  tax  even  the  most  direct  of  all  taxes  could  not  then 
reach  tliis  privileged  caste  which  could  only  be  amenable  to  the 
federal  authority.  And  we  should  arrive  at  this  singular  anomaly 
that,  while  by  the  admissitni  of  all,  the  nuniicipal  authority — creature 
of  tlie  provincial  authority — could  tax  couuuerce  by  taxing  mer- 
chants in  the  exercise  of  their  jirofession,  the  creative  authority 
would  be  i)re vented  from  exercising  for  itself  this  power  which  it 
can  confer  on  a  simple  municii)ality. 

It  seems  to  me  impossible  to  reason  thu:  and  to  find  the  justittci- 
tion  of  tiiis  reasoning  in  the  [irovisions  soundly  interpreted  of  the 
Imperial  Statute  of  18G7. 

To  regulate  commerce  in  the  sense  indicated  bj-  the  constitution, 
and  determined  by  tlie  highest  court  in  (nir  judicial  hierarchy  may 
l)e  described  thus:  I'o  fix,  by  general  laws,  the  conditions  of  tlie 
importation  or  oxiiortation  of  merchandise,  the  working  of  iisheries, 
of  navigation,  the  commercial  relations  of  the  provinces  between 
tiiemselves,  etc.  But  it  wouM  certainly  be  impossible  to  give  such 
a  scope,  to  attribute  such  a  character  to  tlie  imposition  of  a  t.ix 
imposeil  witli  a  purely  jirovincial  object,  from  the  fact  alone  tli:it 
tliat  tax  would  reacli  merchants.  That  is  not,  we  repeat,  the  mean- 
ing wliich  the  Privy  Council  attaches  to  that  section  of  the  statute, 
and  neitlicr  can  it  be  that  which  the  framers  of  the  constitution  liad 
in  view. 

The  legislatui'c  of  Quebec,  in  using  tlie  power  formally  granted 
to  it,  and  in  enacting.  f(  r  the  needs  of  its  treasury,  a  direct  tax  oi; 
c  rtain  institutions  carrying  on  business  in  the  province,  has  nut 
then  gone  besund  its  powers,  has  not  legislated  on  a  matter  which 
v.as  not  within  its  C(.)mp«etence,  and  has  not  regulated  commerce. 

But  it  is  here  objected  that  if  the  provincial  legislatures  are 
[48]  allowed  to  tax  merchants  it  will  result,  indirectly,  in  .seriously 
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artocting  commerce,  in  even  fettering  it  in  certain  cases,  and  the  1887 

American  jurisprudence  is  referred  to,  wliich  has  deckred  uncon-      jj^^^f 


Htitutional  a  tax  imposed  by  tlie  States  on  importers. 

In  the  United  States  tlie  courts  alone  have  the  control  of  the 
ie"islative  powers,  they  alone  have  received  from  the  constitution 
itself  tlie  jurisdiction  necessary  to  keep  each  authority  within  its 
constitutional  limits. 

Our  political  organization  is  (juite  different.  Here  the  federal 
authority  itself  is  armed  with  an  almost  absolute  power  of  veto  to 
repress  the  encroachments  which  tlie  i)rf)vincial  legislatures  might 
attempt  to  its  detriment;  and  it  is  only  implicitly,  and  by,  so  to 
say,  a  necessary  consetpience  of  our  political  system  that  the  courts 
can  l)e  called  (jn  to  decide  in  such  matters. 

Now,  is  it  not  evident  that  when  it  is  a  (juestion,  as  in  the  present 
instance,  of  the  imi)osition  of  a  tax  which  a  formal  jn'ovisioii  of  the 
constitution  authorizes  and  justifies  ;  of  a  tax  against  which  the 
only  plausible  objection  could  come  from  the  government  interested, 
namely,  the  federal  government,  if  it  had  considered  that  that 
tax  was  hostile  to  its  legislation ;  is  it  not  evident  that  the  judicial 
iiower  could  not  substitute  itself  for  the  federal  power,  usurp  its 
jurisdiction,  take  cm  itself  its  functitms  and  impose  its  veto  on  that 
le<'islatioii  which  the  authority  interested  has  tacitly  ai)proved,  inas- 
much as  having  the  power  to  repudiate  it,  it  has  not  done  so. 

It  is  maintained,  it  is  true,  that  it  would  be  very  impolitic  thus 
to  ro'iuiic  the  exercise  of  this  right  of  veto  by  the  federal  authority 
in  all  circumstancos,  and  that  there  would  soon  result  from  it  a 
clashing  which  would  place  in  danger  the  very  existence  of  confed- 
eration. But  would  it  be  less  iiiipolitic  .and  less  dangerors  to  send 
back,  virtually,  the  exercise  of  this  power  to  the  courts,  which  have 
not  themselves  the  advantages  of  the  di])loniatic  tenii)er,  and  which 
have  not  any  other  alternative  than  to  give  a  rigorously  legal  inter- 
pretation .'  The  danger  would  be  evidently  greater  in  the  .second 
[49]  case  than  in  the  first,  and  we  do  not  hesitate  to  believe  that  it 
is  because  the  authors  of  the  statute  of  1807  foresaw  this  that  they 
believed  it  i)referable  to  gr.ant  this  right  of  veto  to  the  central 
novernment. 

A  last  objection  of  the  defence  remains  to  be  examined,  which  is 
that  the  ciefendant  company  not  having  been  created  by  the  pro- 
vincial legislature,  and  having  been  duly  licensed  by  the  federal 
1,'overnment  for  the  exercise  of  its  rights,  it  escapes  from  the  cim- 
tvi>\  of  the  provincial  authority. 

This  objection  has  not  been  insisted  on  in  the  pleadings,  and  I 
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ciiuffSM  tliat  it  sciirculy  iipiPi'urs  tn  iiiu  Hcrioiis.  It  would  iiuiuul  l.i. 
very  siiiyuliir  tli.it  the  fi;<lei!il  ipower  cmiM  eitlu-r,  by  ereutiii;^'  it  its. 
self  nr  by  giviii;,' it  (i  lifeline,  witliibiiNV  a  iiriv;ito  fdrporiitinu  finm 
the  c<piitri)l  of  the  local  authority    in  any  itrovince  whatever 

In  the  United  States  where  we  have  so  <iften  been  to  seek  iNain. 
plos,  it  has  been  maintained  that  the  states  could  not  tax  a  imlilic 
coriMU'atiipn  created  by  the  federal  jiowcr  for  a  national  ]iurpose.  luit 
the  matter  has  not  been  carried  further,  and  that  is  indeed,  \\i-  muy 
believe,  tlu^  only  reasonalile  limit. 

I  conclude  then,  on  the  whole  : — 

1.  That  the  tax  demanded  is  a  direct  tax  ; 

2.  That  this  tax  has  been  imposed  by  the  provincial  legislfUuii. 
in  the  legitimate  exercise  of  a  jHtwer  formally  granted  bj-  the  cdn- 
stitution  ; 

:3.  Lastly,  that  this  tax  does  not  constitute  a  regulation  of  tnm- 
merce  within  the  meaning  of  sect.  91  of  the  statute  of  18(17. 

The  exceptions  of  the  defendant  company  arc,  therefore,  dis- 
missed, and  judgment  is  given  for  the  plaintiff  h-qnalitt  for  the 
sum  demanded. 

The  same  judgment  is  given  in  the  thirty-nine  other  cases. 

The  judgment  is  as  f(dlows  : — 

The  court,  etc. 

Whereas  by  the  Act  of  the  Provincial  Legislature  of  Qvubei.'. 
45  Vict.,  c.  22,  intituled  "  An  Act  to  imjiose  certain  direct  taxes  dii 
[50]  certain  commercial  corporations,"  it  has  been  enacted  tli.it 
every  assurance  comiiany  accepting  risks  and  doing  assurance  busi- 
ness in  this  jirovince,  .should  pay  yearly  for  .a  single  jdace  of  busiu(s> 
?400,  for  each  additional  jdace  of  bushicss  a  sum  of  .*50,  and  fnr 
each  office  at  Montreal  or  at  Quebec  a  sum  of  8100  ;  and  that  these 
ditl'erent  .sums  should  l>e  jiayable  the  tirst  judicial  day  of  July  in 
each  \'ear,  to  the  inspector  of  licenses  of  the  reveinie  district  wlurr 
the  company  slioidd  have  its  ottice; 

Whereas  the  defendant  is  an  insurance  company  having  an 
office  in  the  city  of  Montreal,  and  there  transacting  a  life  and  tire 
bushiess,  so  that  it  is  liable  for  certain  sums  above  mentioned, 
amounting  to  .95.50,  which  the  plauititF  es-iinaUtr  demands  from  it 
as  being  due  and  payable  since  the  third  of  Jnly,  1882  ; 

Whereas  the  defemlant  pleads  to  this  claim  by  two  exception 
saying : — 

1.  That  the  law  invoked  has  no  legal  existence  inasmuch  as  it 
has  been  irregularly  passed  in  the  name  of  Her  Majesty,  who  fornix 
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nr.  part  of  tlu-  provincial  legislature  and  has  no  le!.(isl;itive  i)i)\ver  in 
tliis  ,i'ovince. 

2.  That  if  this  liiw  has  any  oxistonce  whatever  it  is  in  all  respects 
anioustitutioual  and  cannot  afl'ect  the  defendant. 

(,r)  Because  this  company  lias  not  been  created  by  the  {.rovincial    f<„,„7ri,)r  C, 
ki'islature  and  is  duly  licensed  by  the  federal  power  to  exercise  its 

ii;,dits  ; 
(t)  Hecauso  the  tax  demanded  is  not  a  direct  tax  ; 

(()  Because  this  tax  is  only  imposed  on  certain  classes  of  the 
iMipuIation  ;  becau.se  it  only  touches  commercial  cori>orations  and 
not  property,  ;ind  does  not  fall  within  any  of  the  classes  of 
taxes  which  the  legislature  has  the  right  to  impose  ;  . 

((/)  Because  this  tax  constitutes  a  regulation  of  commerce  ; 

(«)  Lastly  because  this  tax  is  of  the  nature  of  a  license. 

Consideruig  that  Her  Majesty,  per.sonitication  of  the  sovereign 
Hiitliority  in  all  the  provinces  of  the  empire,  forms  essentially  a  part 
nf  the  diti'erent  legislatures  created  for  the  special  government  of 
these  provinces,  and  the  lieutenant-governors  in  them  are  only  her 
representatives  ; 

Considering  that,  consei|uently  the  law  relieil  on  has  been  validly 
pabseil  in  the  n;ime  of  Her  Majesty  ; 

Consiuering  that  every  jiersou  or  private  corporation,  enjoying  any 
riglits  whatever  within  the  limits  of  the  province  is  there  necessarily 
subject  to  the  control  of  the  legislature  of  that  jjrovince,  and  to  the 
,,bli>!ations  which  it  is  able  to  impose  for  the  contribution  of  each 
to  tlie  public  charges,  and  that  no  license  of  the  federal  power 
could  restrict  the  defendant  to  these  obligations  ; 

Considering  that  the  tax  demanded  strikes  the  corporations  on 
which  it  is  imposed  directly  and  without  any  intermediaiy  between 
tlieiuandthe  treasui'y,  which  is  the  essential  and  main  characteristic 
(if  direct  taxation  ; 

Considering  that  the  division  of  taxation  between  different  classes 
of  citizens  cannot  be  called  in  ipiestion  before  the  Courts,  the  legisla- 
tiue  being  sole  judge  of  the  i)ropriety  of  the  division  adojjted  by  it  ; 

Consideiin.;  that  nothing  in  the  constitutional  Act  of  1807  takes 
from  the  provincial  legislatures  the  power  of  taxing  conmiercial  cor- 
porations or  othei's  and  the  tax  iini)osed,  which  is  of  the  nature  of  a 
business  tax  demanded  by  rea.son  of  the  exercise  of  a  i)r'>fession  or 
business,  is  essentially  within  the  powers  of  the  provincial  legislative 
authority  ; 

Considering  that  the  tax  demanded  does  not  constitute  a  regula- 
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tion  of  coinmorce  within  tlie  iiioanijij,'  of  aucK  1)1  of  tlio  Iin]i<ii,il 
Stiituto  of  18»>7  ; 

Considuriiig  tliiit  tlv  excoptionn  iui*l  dufoiiouH  of  the  (lufuiitlaiit 
are  tlioroforo  ill  fou'ided  ; 
-7—  Tho  Court  disiiiMsus  tliciii  and  orders  tho  H)iid  defeiidjint  to  jKiy  ti 

Quebec.   '    the  i)laintifl'«M  r/naJi^^  tho  said  siuu  of  $550  with  intormf  from  flu' 

~~~  ,    ...V    iH»AOU  VUSLH,    BCO. 
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,St.  Catherine's  Milling  and  Lumukr  Company, 

Defeiidanis ; 

AKD 

TuK  Queen,  on  the  Information  of  the  Attohney- 
Gkneral  for  Ontario Plaintiff. 

On  appeal  from  the  Supreme  Court  vfCdiuiifa. 

(Reported  I4  App.  Cus.  ^6'.) 

Htitinh  North  Americn  Af-t,  1867,  s.   109— Lands  Beserred  to  the 
Lutianx— Rights  of  the  Province. 

Si;ct.  10!)  of  tho  B.  N.  A.  Act  of  18G7  gives  to  each  Province  the 
entire  beneficiiil  interest  of  tlie  Crown  in  all  lands  within  its 
b(jiuiilHries,  whicli  at  the  time  of  the  union  were  vested  in  the 
€r  "VII,  subject  to  such  riylita  as  the  Dominion  can  maintain  under 
.f  108  and  117. 

niv\i-Gener(d  of  Ontario  v.  Mercer  (8  Apr).   Cas.  7fi7  ;  ante, 
vol.  ;'),  p.  1),  followed. 

\i\  niyiil  iiroclaiiKition  in  1703  possessi(m  was  gi'anted  t(j  certain 
Indian  tribu.s  of  such  lauds,  "parts  of  our  domini' pus  and  territories," 
.as.  nut  liaving  Ijeeu  ceded  to  or  purcliased  l)y  tlio  Crown,  were 
reserved,  "for  the  present,"  to  tliem  as  their  hunting  grounds. 
The  iiroclaniation  further  enacte<l  that  all  purchases  from  the 
Indians  of  lands  reserved  to  them  must  be  made  on  behalf  of  the 
€n>\vn  by  the  governor  of  the  c<douy  in  which  the  lands  lie,  and 
nut  by  any  private  i)er3ou. 

In  1873  the  lands  in  suit,  situate  in  Ontario,  which  had  been  in 
Indian  >iccu])ation  until  that  date  under  the  said  j)rorlaniation,  were 
to  the  extent  of  the  whole  right  and  title  of  the  Indian  inhabitants 
therein,  surrendered  to  the  Government  of  the  Diuninion  for  the 
Cruun.  sulrject  to  a  certain  (jualitied  jirivilege  of  hunting  and 
fisliing  :  — 

//(■/(/,  tiiat  by  force  of  the  [)roclamation  the  tenure  of  the  Indians 
was  a  personal  and  usufructuary  right  dependent  u]ion  the  good-will 

*  Present  ;—Thk  Earl  ok  Sei.bornk,  Lori>  Watson,  Loud  Hobhousk, 
[£iK  Barnes  Peacock,  Sir  Montague  E.  Smith,  and  Sir  Richard  Couch. 
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of  the  Crown  ;  *:li.t,fc  tlic  laiuls  wove  tlioroby,  iiiul  fit  tho  tiuiu  of  tin. 
union,  vested  in  tlio  Crown,  subject  to  tlie  lncli;in  title,  whicli  was 
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the  uieuniny  of  sect.  10!). 

//('/(/  also,  that  l)y  force  of  tlie  s,iiil  surrender  tlie  entire  beiutU);;] 
interest  in  the  lands  subject  to  the  privilege  was  traiisniitted  tn  tht- 
Pi'oviiifo  in  terms  of  sect.  10!).  The  Doiiiinion  power  of  legisjatii  i; 
over  lands  reserved  for  the  Indians  is  not  inci^msistent  witli  tin 
beneficial  intei'est  of  the  i'rovince  therein. 


Appeal  from  a  judo-ment  of  the  Supreme  Court,  datd 
June  20,  1887  (1)  (Ritchie,  C.J.,  Fournier,  Henry  an,l 
[47]  Taschereau,  JJ.,  Strung andGwynne,JJ.,dissentingi 
which  affirmed  a  judgment  of  the  Chancery  Division  of 
the  High  Court  of  Justice  for  Ontario  (June  10, 1885),  {'1) 

The  question  in  the  appeal  was  whether  certain  lamK 
admittedly  situated  within  the  boundaries  of  Outariu 
belonged  to  that  Province  or  to  the  Dominion  of  Canmia, 
The  appellants  cut  timber  on  the  lands,  which  are  Crown 
lands,  without  authority  from  the  Ontario  Government 
which  accordingly  sued  for  an  injunction  and  daniagts 
The  appellants  justified  by  setting  up  a  license  from  the 
Dominion  Government,  dated  1st  of  May,  1883.  The 
Courts  in  Canada  decided  in  favour  of  the  Proviiici.' 
Tlio  order  of  Her  Maje.-^ty  in  Council  granting  special 
leave  to  appenl,  i)n)vidod  that  the  Dominion  should  'h 


ippt 
at  liberty  to  intervene  in  the 


api 


ieal 


The  circumstances  out  of  which  the  dispute  as  to  titl 
arose  are  set  out  in  the  judgment  of  their  Lordships. 


Sir  R.  E,  Webder,  A.G.,  and   Gore,  for  the  Attoi 
General  for  the  Dominion. 


nev- 


McCartkjj,  (^>.C.  (Canada),  an<l  Jeime,  Q.C,  for  tht 
appellants. 


(1)  13  Can.  S.  C.  K.  577  ;  post  p.  127.        (2)  10  Ont.  Rep.  lUC ;  /wf.7,  i).  2H 
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Ite  as  to  tit!' 


lie  AttoriK'V- 


Mowat,  Q.C.   (Attorney-General   for    Ontario),    and         ijjss 
Blake  OC.  (Sir  Horace  Darey,  Q.C,  and  Haldmu,  with    sr.  Cathk- 
them),  for  the  respondents.  inu  and 

Sir  R.  E.  Webster,  A.G.,  and  McCarth;/,  Q.C,  contendtMl  <"ompant 
tliat  the  judgment  of  the  Supremo  Court  shoulrl  l.e  Tiik«^^kbv. 
reversed.  It  lay  on  the  respondent  to  make  good  the  .•Vr-.-inuent. 
title  of  tlte  I'lcvince  to  these  lands.  Previous  to  the 
treaty  of  the  3rd  of  (October,  1873,  the  lands  in  suit, 
and  the  whole  area  of  which  they  formed  part,  were 
occupied  by  a  tribe  of  OJibl)eway  Indians,  who  by  that 
treatv  ceded  the  whole  area  in  manner  as  therein 
mentioned  to  the  (lovernment  of  the  ])ominion.  Tlie 
Provincial  Goverament  weie  no  party  to  this  treaty,  and 
it  was  admitted  that  no  surrender  had  been  made  of 
Indian  title  except  to  the  Dominion.  Reference  was  made 
to  the  Pjritish  North  America  Act,  18G7,  sect.  91,  sub- 
sect.  2-i,  whick  gives  to  the  Dominion  exclusive  legislative 
authority  over  "  Indians  and  lands-  reserved  for  the 
Indians"  as  compared  with  sect.  92,  sub-sect.  5,  which 
[48]  assigns  "  the  management  and  sale  of  public  lands 
belonging  to  the  Province,  and  of  the  timber  and  wood 
thereon"  to  the  legislative  authority  of  the  Province. 
Also  to  sects.  109  and  117,  and  to  Attorney-General  of 
\X)ntavio  v.  Mercer  (1). 

Documentary  evidence  was  I'eferred  to,  to  shew  the 
:  nature  and  character  of  the  Indian  title.  It  was  con- 
[tended  that  the  eflfect  of  it  was  to  shew  that  from  the 
[•earliest  times  the  Indians  had  and  were  always  recognised 
[as  having,  a  coiuplete  proprietarj^  interest,  limited  by  an 
I  imperfect  power  of  alienation,  British  and  Canadian 
legislation  was  referred  to,  to  shew  that  such  complete 
Ititle  had  been  uniformly  recognised :    see    Royal    Pro- 


(1)  8  App.  C»8.  767 ;  ante,  vol.  3,  p.  1. 
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claumtion,  October  7,  1763,  held  by  Lord  Mansfield  in 
Campbell  v.  Hall  (1)  to  have  the  same  force  as  a  statute 
under  which  the  lands  in  suit  were  reserved  to  the 
Indians  in  absolute  proprietary  right;  48  Geo.  3,  c.  138; 
1  &  2  Geo.  4,  c.  66;  17  Geo.  3,  c.  7  (Quebec);  10  Ge. 
4,  c.  3  (Upper  Canada);  7  Will.  4,  c.  118  ;  2  Vict.  e.  15, 
and  12  Vict.  e.  9  (Upper  Canada) ;  13  &  14  Vict.  c.  74 
(Upper  Canada) ;  14  &  lo  Vict.  c.  51  (Upper  Canada; 
16  Vict.  c.  91  (Upper  Canada)  ;  20  Vict.  c.  26  (Upper 
Canada).  The  proclamation  in  1763  was  uniforml}''  ncteil 
on  and  recognised  by  the  Government  as  well  as  tlie 
legislature,  and  was  regarded  by  the  Indians  as  their 
charter.  It  was  not  super,seded  by  the  Quebec  Act  (U 
Geo.  3,  c.  83,  Imperial  Statute) ;  but  it  was  held  by  the 
Supremo  Court  of  the  United  States  to  bo  still  in  force 
in  1823:  see  Johnson  v.  Mcintosh  (t).  Reference  was 
also  made  to  The  Cherokee  Nation  v.  The  State  ofGcorghi 
(3)  and  Worcester  v.  'The  State  of  Georgia  (4);  i'nital 
States  V.  Clarke  (5);  Mitchel  v.  United  States  (6);  Tk 
State  of  Geo)'(/i<(  v.  Canatoo,  reported  in  a  note  to  Kent's 
Commentaries,  vol.  iii.,  p.  37<S  ;  Of/deii  v.  Lee  (7) ;  Fellovs 
v.  Lee  (8);  Gainei^  v.  Nieholson  (9);  Chitty's  Prerog.  of 
the  Crown,  p.  29.  Reference  was  also  made  to  the  ease 
of  The  Queen  v.  Si/monds  (June,  1847),  in  Parliamentan 
Papers,  1860,  vol.  xlvii.,  p.  47  (Colonies  New  Zealand). 
where  also  there  was  said  to  be  a  report  of  a  Select 
Committee  of  the  House  of  Commons  on  the  Treatment 
[49]  of  the  Aborigines  in  British  settlements.  Also  to  a 
report  in  Appendix  I.   to  Journals,  House  of  Assembly, 


(1)  1  Cowp.  204. 

(2)  8  Wheaton,  643. 

(3)  5  Peters,  I. 

(4)  6  Peters,  515. 


(9)  9  Howard,  356. 


(5)  9  Peters,  1«)8. 

(6)  9  Peters,  711. 

(7)  6  Hills,  54(5. 

(8)  5  Denio,  ()2y. 
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Canada,  1847,  headed  "  Title  to  Lands  and  Tenure  of 

Land." 

The  absohite  title  being  in  the  Indians  was  ceded  by 
them,  subject  to  certain  reservations,  for  valuable  con- 
siderat'on  to  the  Dominion,  and  the  treaty  to  that  effect, 
did  not  enure  to  the  benefit  of  the  Province  in  any  way 
The  Province  could  not  claim  property  in  the  land  except 
by  virtue  of  the  Act  of  1867,  and  as  regards  that  Act  the 
lands  did  not  belong  to  the  Province  prior  thereto  within 
sect.  109 ;  they  were  not  in  1867  public  property  which 
the  Province  could  retain  under  sect.  117;  they  wei'e  not 
public  lands  of  the  Province  within  sect.  92,  sub-sect.  5- 

Moiuat,  Q.C,  and  Bluke,  Q.C.,  for  the  respondent,  con- 
tended that  both  before  and  after  the  treaty  of  1873  the 
title  to  the  lands  in  suit  was  in  the  Crown  and  not  in 
the  Indians.     The  lands  being  within  the  limits  of  the 
Province,  the  beneficial  interest  therein   passed  to  the 
Province  under   the   Act   of   1867,   and   the   Dominion 
obtained  thereunder  no  such  interest  as  it  claims  in  this 
suit.     Even  if  they  were  lands  reserved  for  the  Indians 
within  the   meaning  of  the  Act,  the  Dominion  gained 
thereunder  only  a  power  of  legislating  in  respect  to  them, 
it  did  not  gain  ownership  or  a  right  to  become  owner  by 
purchase  from  the  Indians.     Under  sect.   109,  whether 
reserved  to  the  Indians  or  not,  the  land  goes  to  the  Pro- 
vince subject  to  any  interest  on  the  part  of  the  Indians. 
See  also  sect.  108  and  sect.  91,  sub-sect.  9.    With  regard  to 
the  alleged  absolute  title  of  the  Indians  to  which  the 
Douiinion  is  said  to  have  succeeded  by  treaty,  no  such 
title  existed  on  their  part  either  as  against  the  King  of 
France  before  the  conquest  or  against  the  Crown  of  Eno-- 
land  since  the  conquest.     Their  title  was  in  the  nature 
of  a  personal  right  of  occupation  during  the  pleasure  of 
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the  Crown,  and  it  was  not  a  legal  or  an  equitable  title  in 
the   ordinary   sense.      For   instance,    the    Crown    maile 
grants  of  land  in  every  part  of  Bi'itish  North  America 
both  before  and  after  the  proclamation  of  17G'>  without 
any  previous  extinguishment  of  the  Indian  claim.     'ITk' 
grantees  in  those   cases   ha<l  to   deal    M'ith  the   Indian 
claims,  but  the  legal   validity  of  the  grants   themselves 
was  undeniably  recognis'  ■  both  in  the  Canadian  and  tlip 
[50]  American  Courts.      As  regards  that  proclamation  it 
was  argued  that  it  was  not  intended  to  divest,  and  ilii] 
not  divest,  the   Crown  of  its  absolute  title  to  the  la!i(i>, 
and  the  reservation,  upon  which  so  much  ai'gument  iia^ 
been  i-ested,  was  exj^ressed  to  last  only  "  for  the  presint 
and  until  our  further  pleasure  be  known."     Furtber,  as 
regards    the   lands  now  in   suit,  the   proclamation  was 
superseded  by  the   Imperial   Act  of  1774,  known  as  the 
Quebec  Act,  which  added  that  land  to  the   Province.    It 
was  not  the  intention  of  that  Act  to  give  to  the  Indians 
any  new  right  over  and  above  the   interest  which  thiv 
possessed  under  the  proclamation,  and  which  was  a  uu'ic 
license    terminable  at  the  will    of   the   Crown.      With 
regard  to  the  effect  of  purchases  from  the  Indians,  retci- 
ence  was  made  to  Meigs  v.  McGlung's  Lessee  (1),  ami 
Clarh  V.  Smith  (2). 

With  regard  to  the  application  of  the  British  North 
America  Act  and  the  construction  to  be  placed  upon  it, 
it  was  submitted  that  that  Act  should  be  on  all  occasions 
interpreted  in  a  large,  liberal  and  comprehensive  spirit 
considering  the  magnitude  of  the  subjects  with  which  it 
purports  to  deal  in  very  few  words.  The  general  schenie, 
purpose,  and  intent  of  the  Act  should  be  borne  in  mi  mi, 
The  scheme  is  to  create  a  federal  union  consisting  of  sm- 
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eral  entities.    The  purpose  was  at  the  same  time  to  pre- 
serve the  Provinces,  not  as  fractions  of  a  unit,  but  as 


1888 


units  of  a  multiple.    The  Provinces  are  to  be  on  an  equal 
footing.     The   ownership   and    development   of    Crown 
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lands  and  the  revenues  therefrom  are  to  be  left  to  the  THEi'^EKN. 
Province  in  which  they  are  situated.     As  to  legislative    ,^,.^;;;;;7ent. 
powers,  it  is  the  residuum  which  is  left  to  the  Dominion  ;        — 
as  to  proprietary  rights,  the  residuum  goes  to  the  Pro- 
vinces.    Where  property  is  intended  to  go  to  the  Domin- 
ion it  is  specifically  granted,   even  though   legislative 
authority  over  it  may  already  have  been  vested   in  the 
Dominion.     It  is  contrary  to  the  spirit  of  the  Act  to  hold 
(hat  the  grant  of  legislative  power  over  lands  reserved 
fur  the  Indians  carries  with  it  by  implication  a  grant  of 
proprietary  right. 

Sir  R.  I'J.  Webster,  A.G.,  replied  : — 

Upon  the  question  whether  the  old  Province  of  Can- 
ada luid  any  right  to  the  lands  in  suit  at  the  date  of  the 
[.■)!]  Act  of  1867  which  passed  thereunder,  certain  legis- 
litive  duties  had  been  conferred  on  the  Province  with 
regard  to  Indians,  and  a  certain  power  of  bargaining 
with  ix'gard  to  Indian  la  uls  ;  but  no  proprietary  right 
had  been  given :  see  2  Vict.  c.  15  (U.C.),  which  was  held 
to  apply  to  unsurrendered  lands  in  The  Queen  v.  Strong 
(I),  and  Little  v.  Keating  (2).  There  is  a  series  of  statutes 
which  shews  that  prior  to  1S67  the  Province  had  noth- 
ing but  some  slight  legislative  rights  over  the  land  :  see 
3  &  4  Vict.  c.  35,  s.  54  ;  12  Vict.  c.  9  ;  13  &  14  Vict, 
c.  74 ;  Cons.  Stat.  22  Vict.  (U.C.)  c.  81 ;  23  Vict.  c.  61,  s. 
54.  The  whole  course  of  legislation  before  1867  was 
that  the  proceeds  of  the  Indian  lands  should  be  kept 
for  the  Indians,  and  not  go  to  the  Province.     [Lord 


(1)  1  Grant,  392. 


(2)  6U.C.Q.B.  (O.S.),  265. 
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1.S88  Seluoijne: — Tliis  is  the  first  suggestion  to  that  eftoctj 
St.  Catiii-  Rcfeionce  was  tlieu  made  to  the  later  Dominion  Acts,  .SI 
'=';^^,'^'--  Vict.  c.  42.  ss.  G,  7,  8,  10,  11,  especially  25  ;  39  Vict.c.  l!S; 
4-"]  Vict.  c.  28.  The  Crown  lands  were  dealt  with  hy  :];] 
^'il•t.  c.  2  ;  the  Iiiilian  lands  hy  2.S  ^'ict.  c.  151.  llitVr- 
enco  was  made  to  Vaiwlack  v.  St''(i:uii  (1);  Fe<jan  \, 
McLciin  (2),  as   shewing  that  the  Indians  had  the  li^lu 


Lu.MUKU 
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V. 
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to  cat  and  sell  timber   in  the  special  reserves  and  a 
priate  tlie  proceed.s. 


P|-n,. 


The  jndo'ment  of  their  LvU'dships  wns  delivered  liv 
Lord  Wat.sox  : — 

On  the  3rd  of  October,  1873,  a  formal  treaty,  m-  con- 
tract, was  conclude(i  between  connuissioners  appointed 
by  the  Government  of  the  Dominion  of  Canada  on  belialf 
of  Her  Majesty  the  Queen,  of  the  one  part,  and  a  nunibi'v 
of  chiefs  and  headmen  duly  chosen  to  represent  tlie 
Salteaux  tril)e  of  Ojibbeway  Indians,  of  the  other  part, 
by  which  the  latter,  for  certain  considerations,  releasdl 
and  surrendered  to  the  Government  of  the  Dominion, 
for  Her  Maiestv  and  her  .successors,  the  whole  rio-ht  and 
title  of  the  Indian  inhabitants  whom  they  represented, 
to  a  tract  of  country  upwards  of  filty  thousand  square 
miles  in  extent.  By  an  article  of  the  treaty,  it  is 
stipulated  that,  subject  to  such  regulations  as  may  be 
made  by  the  Dominion  Government,  the  Indians  are  to 
have  right  to  pursue  their  avocations  of  hunting  and 
[52]  fishing  throughout  the  surrendereil  territory,  with 
the  exception  of  those  portions  of  it  which  may,  from 
time  to  time,  be  required  or  taken  up  for  settlement, 
mining,  lumbering,  or  other  jiurposes. 


1)  19  U.C.Q.B.  48'J. 


(4)  29U.C.Q.B.  202. 


PRIVY   COUNCIL. 


115 


IUNK>S      Mi  1.1/ 
IXti    ANl. 

Ll'MliFl; 

Com PAN y 

ThK  f'^'lKKN. 

Jucltriii'-iit. 


01;  the  territory  thus  ceded  to  the  Crown,  an  area  of  18"<« 
not  less  than  32,000  scjuare  miles  is  situated  Mdthin  the  St.  Catmk 
boiinilavies  of  the  Province  of  Ontario  ;  and,  with  respect 
to  that  area,  a  controversy  has  arisen  between  the 
Dominion  and  Ontario,  each  of  them  maintaining  that 
the  leffil  effect  of  extinguishing  the  Indian  title  has  been 
^^cransmitto  itself  the  entire  beneficial  interest  of  the 
lands,  as  now  vested  in  the  Crown,  freed  from  incum- 
brance of  any  kind,  save  the  qualified  privilege  of  luint- 
inu'  and  fishing  mentioned  in  the  treaty. 

Acting  on  the  assumption  that  the  beneficial  interest 
in  tliese  lands  had  passed  to  the  Dominion  Government, 
their  Crown  Timber  Agent,  on  the  1st  of  Maj^  1883, 
issued  to  the  appellants,  the  St.  Catherine's  Milling  and 
Lumber  Company,  a  permit  to  cut  and  carry  aM-ay  one 
million  feet  of  lumber  from  a  specified  portion  of  the 
disputed  area.  The  appellants  having  availed  them- 
selves of  that  license,  a  writ  was  filed  against  them  in  the 
Chancery  Division  of  the  High  Court  of  Ontario,  at  the 
instance  of  the  Queen  on  the  information  of  the  Attorney- 
General  of  the  Province,  praying — (1)  a  declaration  that 
the  appellants  have  no  rights  in  respect  of  the  timber  cut 
by  them  upon  the  lands  specified  in  their  permit ;  (2)  an 
injunction  restraining  them  from  trespassing  on  the 
premises  and  from  cutting  any  timber  thereon ;  (3)  an 
injunction  against  the  removal  of  timber  already  cut ; 
and  (4)  decree  for  the  damage  occasioned  by  their  wrong- 
ful acts.  The  Chancellor  of  Ontario,  on  the  10th  of 
June,  1885,  decerned  with  costs  against  the  appellants,  in 
terms  of  the  first  three  of  these  conclusions,  and  referred 
the  amount  of  damage  to  the  Master  in  Ordinary.  The 
judgment  of  the  learned  Chancellor  was  unanimously 
affirmed  on  the  20th  of  April,  1886,  by  the  Court  of 
Appeal  for  Ontario,  and   an  appeal   taken   from   their 
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decision  to  the  Supreme  Court  of  Canada  was  dismissed 
on  the  20th  of  June,  1887,  by  a  majority  of  four  of  vhc 
six  judges  constituting  the  court. 

Although  the  present  case  relates  exclusively  to  the 
right  of  the  Government  of  Canada  to  dispose  of  the 
[53]  timber  in  question  to  the  appellant  company,  yet  its 
decision  necessarily  involves  the  determination  of  the 
larger  question  between  that  government  and  the 
province  of  Ontario  with  respect  to  the  legal  consequences 
of  the  treaty  of  1873.  In  these  circumstances,  Her 
Majesty,  by  the  same  order  which  gave  the  appellants 
leave  to  bring  the  judgment  of  the  Court  below  under  the 
review  of  this  Board,  was  pleased  to  direct  that  the 
Ciovernment  of  the  Dominion  of  Canada  should  be  at 
liberty  to  intervene  in  this  appeal,  or  to  argue  the  same 
upon  a  special  case  raising  the  legal  question  in  dispute. 
The  Dominion  Government  elected  to  take  the  first  ot 
these  courses,  and  their  Lordships  have  had  tlic 
advantage  of  hearing  fi'om  their  counsel  an  able  and 
exhaustive  argument  in  suppoit  of  their  claim  to  that 
part  of  the  ceded  territory  which  lies  within  the  pro- 
vincial boundaries  of  Ontario. 

The  capture  of  Quebec  in  1759,  and  the  capitulation  of 
Montreal  in  1760,  were  followed  in  1763  by  the  cession 
to  Great  Britain  of  Canada  and  all  its  dependencies,  with 
the  sovereignty,  property,  and  possession,  and  all  other 
rights  which  had  at  any  previous  time  been  held  or 
acquired  by  the  Crown  of  France.  A.  royal  proclamation 
was  issued  on  the  7th  of  October,  1763,  shortly  after  the 
date  of  the  treaty  of  Paris,  by  which  His  Majesty  King 
George  erected  four  distinct  and  separate  Governments, 
styled  respectively,  Quebec,  East  Florida,  West  Florida, 
and  Grenada,  specific  boundaries  being  assigned  to  each 
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of  them.  Upon  the  narrative  that  it  was  just  and 
reasonable  that  the  several  nations  and  tribes  of  Indians  st.  Cathe- 
who  lived  under  British  protection  should  not  be  ^"^sqas"'^' 
molested  or  disturbed  in  the  "  possession  of  such  parts  of  compant 
Our  dominions  and  territories  as,  not  having  been  ceded  ,p„j.  q\^^kkn. 
to  or  purchased  by  us,  are  reserved  to  them  or  any  of  juj~nt^ 
them  as  their  hunting  grounds,"  it  is  declared  that  no 
governor  or  commander-in-chief  in  any  of  the  new 
colonies  of  Quebec,  East  Florida,  or  West  Florida,  do 
presume  on  any  pretence  to  grant  warrants  of  survey  or 
pass  any  patents  for  lands  beyond  the  bounds  of  their 
respective  governments,  or  "  until  Our  further  pleasure 
be  known,"  upon  any  lands  whatever  which,  not  having 
been  ceded  or  purchased  as  aforesaid,  are  reserved  to  the 
said  Indians  or  any  of  them.  It  was  further  declai'ed 
"  to  be  Our  Royal  will,  for  the  present,  as  aforesaid, 
[54]  to  reserve  under  Our  sovereignty,  protection,  and 
dominion,  for  the  use  of  the  said  Indians,  all  the  land  and 
territories  not  included  within  the  limits  of  Our  said 
three  new  Governments,  or  within  the  limits  of  the 
territory  granted  to  the  Hudson's  Bay  Company."  The 
prt)clamation  also  enacts  that  no  private  person  shall 
make  any  purchase  from  the  Indians  of  lands  reserved 
to  them  within  those  colonies  where  settlement  was  per- 
mitted,, and  that  all  purchases  must  be  on  behalf  of  the 
Crown,  in  a  public  assembly  of  the  Indians,  by  the 
govei-nor  or  commander-in-chief  of  the  colony  in  which 
the  lands  lie. 

The  territory  in  dispute  has  been  in  Indian  occupation 
from  the  date  of  the  proclamation  until  1873.  During 
that  interval  of  time  Indian  affairs  have  been  adminis- 
tered successively  by  the  Crown,  by  the  Provincial 
Governments,  and  (since  the  passing  of  the  British  North 
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America  Act,  18G7)  liy  the  Government  of  the  Dominion. 
The  policy  of  these  administrations  has  been  all  aloni; 
the  same  in  this  respect,  that  the  Indian  inhabitants  have 
been  precluded  from  entering  into  any  transaction  with 
a  subject  for  the  sale  or  transfer  of  their  interest  in  the 
land,  and  have  only  been  permitted  to  surreniler  their 
rights  to  the  Crown  by  a  formal  contract,  duly  ratified  in 
a  meeting  of  their  chiefs  or  headmen  convened  for  the 
purpose.  Whilst  there  have  been  changes  in  the  admin- 
istrative autliority,  there  has  been  no  change  since  the 
year  1763  in  the  character  of  the  interest  which  its 
Indian  inhabitants  had  in  the  lands  surrendered  by  the 
treaty.  Their  possession,  such  as  it  was,  can  only  be 
ascribed  to  the  general  provisions  made  by  the  royal  pro- 
clamation in  favour  of  all  Indian  tribes  then  living  under 
the  sovereignty  and  protection  of  the  British  Crown.  It 
was  suggested,  in  the  course  of  the  argument  for  the 
Dominion,  that  inasmuch  as  the  proclamation  recites  that 
the  territories  thereby  reserved  for  Indians  had  never 
been  "  ceded  to  or  purchased  by  "  the  Crown,  the  entire 
property  of  the  land  remained  with  them.  That  in- 
ference is,  however,  at  variance  with  the  terms  of  the 
instrument,  which  shew  that  the  tenure  of  the  Indians 
was  a  personal  and  usufructuary  right,  dependent  upon 
the  good  will  of  the  Sovereir-'u.  The  lands  reserved  are 
expressly  stated  to  be  "  parts  of  Our  dominions  and 
territories,"  and  it  is  declared  to  be  the  will  and  ])leasure 
[.55]  of  the  Sovereign  that,  "  for  the  present,"  they 
shall  be  reserved  for  the  use  of  the  Indians,  as  their 
hunting  grounds,  under  his  protection  and  dominion. 
There  was  a  gieat  deal  of  learned  discussion  at  the  Bar 
with  respect  to  the  precise  (piality  of  the  Indian  right, 
but  their  Lordships  do  not  consider  it  necessary  to  expresf' 
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any  opinion  npon  the  point.     It  appears  to  them  to  be 

sufficient  for  the   purposes  of  this  case,  tliat  there  has  si.  avia.. 

been  all  iilong  vested  in  the   Crown  a  substantial  and  '''j'virAN'i."' 

paramount  estate,   underlying   the  Indian   title,  which  co.mI'an'y 


lecame  a  plenum  dominium  whenevt-r  ihat  title  was  sur- 
rendered or  otherwise  extinguished. 

By  an  Imperial  statute  passed  in  the  year  IHiO  (."i  ^.^  4 
V^ict.,  c.  35),  the  provinces  of  Ontario  and  Quebec,  tlic-n 
known  as  Upper  and  Lower  Canada,  were  united  under 
the  name  of  the  Proviuce  of  Canada,  and  it  was,  inter 
alia,  enacted  that,  in  consideration  of  certain  annual  pay- 
ments which  Her  Majesty  had  agreed  to  accept  by  way 
ot"  civil  list,  the  produce  of  all  territorial  and  otlier 
revenues  at  the  disposal  of  the  Crown  arising  in  either 
of  the  unit'Ml  provinces  should  be  paiii  into  the  con- 
!,olulated  iwnd  of  the  new  Province.  There  was  no  trans- 
fer to  the  Province  of  any  legal  estate  in  the  Crown 
lands,  which  continued  to  be  vested  in  the  Sovereign  ; 
but  all  moneys  realized  by  sales  or  in  any  other  manner 
became  the  property  of  the  Province.  In  other  words, 
all  lienericial  interest  in  such  lands  within  the  provincial 
boundaries  belonging  to  the  Queen,  and  either  producing 
or  capable  of  producing  revenue,  passed  to  the  Province, 
tlie  title  still  remaining  in  the  Crown.  That  contiuned 
to  be  the  right  of  the  Province  until  the  passing  of  the 
British  North  America  Act,  1867.  Had  the  Indian 
inhabitants  of  the  ai-ea  in  question  released  their  interest 
in  it  to  the  Crown  at  any  time  between  1840  and  the 
(late  of  that  Act,  it  does  not  seem  to  admit  of  doubt,  and 
it  was  not  disputed  by  the  learned  counsel  for  the 
Dominion,  that  all  revenues  derived  from  its  beini{  taken 
up  for  settlement,  mining,  lumbering,  and  other  purposes 
would  have  been  the  property  of  the  Province  of  (Canada. 
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IH«H  The  ca.se  maintained  i'or  tlio  appellants  is  that  tiie  Act  of 
St.  Oath R-  1<S07  transferred  to  the  Dominion  all  interest  in  Indian 
"^NifANi'i''''   lands  wliich  previously  belonged  to  the  Province. 

Company  The  Act  of  1807,  which  created  the  Federal  Govern- 
TukqVkkn.  [56]  ment,  repealed  the  Act  of  1840,  and  restored  the 
.lu()^nt.  Ijpper  and  Lower  Canadii.s  to  the  condition  of  separati' 
Provinces,  under  the  titles  of  Ontario  and  Quebec,  due 
provision  being  made  (.sect  142)  for  the  division  between 
them  of  the  property  and  ns.sets  of  the  united  provinci-, 
with  the  exception  of  certain  items  specified  in  tin 
fourth  schedule,  which  are  still  held  by  them  jointly. 
The  Act  also  contains  careful  provisions  for  the  distribu- 
tion of  legislative  powers  and  of  revenues  and  assets 
between  the  respective  Provinces  included  in  the  Union, 
on  the  one  hand,  and  the  Dominion,  on  the  other.  The 
contlicting  claims  to  the  ceded  territory'  maintained  liy 
the  Dominion  and  the  Province  of  Ontario  are  wholl\ 
dependent  upon  these  statutory  provisions.  In  constru- 
ing these  enactments,  it  must  always  be  kept  in  view 
that,  wherever  public  land  with  its  incidents  is  described 
as  "  the  property  of"  or  as  "  belonging  to"  the  Dominion 
or  a  Province,  these  expres.sions  merely  import  that  tlie 
right  to  its  beneficial  u.se,  or  to  its  proceeds,  has  been 
appropriated  to  tlie  Dominion  or  the  Province,  as  tlu» 
case  may  be,  and  is  subject  to  the  control  of  its  Legisla- 
ture, the  land  itself  being  vested  in  the  Crown. 

Sect.  108  enacts  that  the  public  works  and  uudei- 
t:ikings  enumerated  in  Schedule  3  shall  be  the  property 
of  Canada.  As  specified  in  the  schedule,  these  consist  t  f 
public  undertakings  which  might  be  fairly  considered  i 
exist  for  the  benefit  of  all  the  Provinces  federally  united 
of  lands  and  buildings  necessary  for  carrying  on  the  cus- 
toms or  postal  .service  of  the  Dominion,  or  required  for 
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Other  clause  in  the  Act  by  which  a  share  of  what  thk(^kkn. 
previously  constituted  provincial  revenues  and  assets  is  .r,„,~nt_ 
directly  assigned  to  the  Dominion  is  sect.  102.  It  enacts 
tliat  all  "  duties  and  revenues"  over  which  the  respective 
len-isiatures  of  the  United  Provinces  had  and  have  power 
of  ai)propriation,  "  except  such  portions  thereof  as  are  by 
this  Act  reserved  to  the  respective  legislatures  of  the 
Provinces,  or  are  raised  by  them  in  accordance  with  the 
special  powers  conferred  upon  them  by  this  Act "  shall 
form  one  consolidated  fund,  to  be  appropriated  for  the 
[')7]  public  service  of  Canada.  The  extent  to  which 
duties  and  revenues  arising  within  the  limits  of  Ontario, 
and  over  which  the  legislature  of  the  old  Province  of 
Canada  possessed  the  power  of  appropriaticm  before  the 
passing  oi'  the  Act,  have  been  transferred  to  the  Do- 
minion by  thia  clause,  can  only  be  ascertained  by  rePer- 
L'licc  to  tln'  two  exceptions  which  it  makes  in  favour  of 
Mie  new  provincial  legislatures. 

The  si-eond  \A'  these  exceptions  has  really  no  bearing 
in  tlie  present  case,  because  it  comprises  nothing  beyond 
the  revenues  which  jirovincial  legislatures  are  empowered 
to  raise  by  means  of  direct  taxation  fov  provincial 
purposes,  in  terms  of  sect.  92  (2).  The  iirst  of  tliem, 
vVijcli  appears  to  comprehend  the  whole  sources  of 
revenue  reserved  to  the  Provinces  by  sect.  109,  is  of 
mat-  1  consequence.  Sect.  109  provides  that  "all 
lana>,  mines,  minerals  and  royalties  belonging  to  the 
several  provinces  of  (Janada,  Nova  Scotia,  and  New 
Brunswick,  at  tl'e  union,  and  all  sums  then  due  or  pay- 
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St.  (Jatiik-    belongto  the  several  Provinces  of  Ontario,  Quebec,  Nova 
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ate  or  arise,  subject  to  any  trusts  existing  in  respect 
thei'eiif,  and  to  any  interest  other  than  that  nf  the 
Province  in  the  same."  In  connection  with  tl)is  clair  , 
it  may  be  observed  that  by  sect.  117  it  is  declared  that 
the  Provinces  shall  retain  their  respective  public  pro- 
perty not  otherwise  disposed  of  in  the  Act,  subject  to  the 
right  of  Canada  to  assume  any  lands  or  public  property 
required  for  fortifications  or  for  the  defence  of  the 
country.  A  different  form  of  expression  is  used  to 
define  the  subj(.'ct  matter  of  the  first  exception,  and  the 
property  which  is  directly  appropriated  to  the  Provinces; 
but  it  hardly  admits  of  doubt  that  the  interests  in  land. 
mines,  minerals  and  royalties,  which  by  sect.  109  are 
declared  to  belong  to  the  Provinces,  include,  if  they  are 
not  identical  with,  the  "  duties  and  revenues "  first 
excepted  in  sect.  102. 

The  enactments  of  sect.  109  are,  in  the  opinion  of  their 
Lordships,  sufficient  to  give  to  each  Province,  subject  to 
the  adaiinistration  and  control  of  its  own  Legislature, 
the  entire  beneficial  interest  of  the  Crown  in  all  lands 
within  its  boundaries,  which  at  the  time  of  the  union 
were  vested  in  the  Crown,  with  the  exception  of  such 
[58]  lands  as  the  Dominion  acquired  right  to  undv'r  sect, 
108,  or  might  assume  for  the  purposes  specified  in  sect. 
117.  Its  legal  effect  is  to  exclude  from  the  "duties  and 
I'evenues  "  appropriated  to  the  Dominion,  all  the  ordinary 
territorial  revenues  of  the  Crown  arising  within  the 
Provinces.  That  construction  of  the  statute  was  ac- 
cepted l)y  this  Board  in  deciding  Attorney -Get}  end  «j 
Ontario  v.  Mercer,  (1)  where  the  controversy  related  to 
(1)  8  App.  Cas.  71)7;  ante,  vol.  3,  p.  1. 
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land   granteil   in  fee  simple  to  a  subject  before  18G7,         if^s^ 
which  became  escheat  to  the  Crown  in  the  year  1871.    St.  i'athk- 
The  Lord  Chancellor  (Earl  Selborne)  in  delivering  judg- 
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ing; AM) 

nient  in  that  case,  said  (1) :  "  It  wan  not  disputed,  in  the     coju-anv 
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argument  for  the  Dominion  at  the  bar,  that  all  territorial 

revenues  arising  Tvithin  each  Province  from  'lands'  (in 

wliich  term  must  be  comprehended  all  estates  in  huid), 

wliich  at  the  time  of  the  union  belonged  to  ihc  Crown,  were 

reserved  to  the  respective  Provinces  by  sect.  109 ;  and  it 

was  admitted  tli-it  no  distinuticn  could,  in  that  respect, 

be  niaile  between  lands  then  ungranted  and  lands  which 

had  prcvionsly  reverted  to  the  Crown  by  escheat.     But 

it  was  insisted  that  a  I'ne  was  ilrawn  at  the  date  of  the 

union,  and  t'nat  the  words  were  not  suHricient  to  reserve 

any  lands  afterwards  escheated  whi(;h  at  the  time  of  the 

union  were  in  private  hands,  and  did  not  then  belong  to 

tlh'  Crown."     Their  Loi-'lships   indicated  an  opinion  to 

tile  ertivt  that  the  escheat  would  not,  in  the  .special  cir- 

cmastances  of  that  cas<>,  have  passed  to  the  Province  as 

"lands";  bnt  they  held   that  it  fell  within  the  class  of 

rights  I'eseived  to  the   Provinces  as  "royalties"   by  sect. 

Kill. 

Had  its  Indian  inliabitants  l>een  fhi>  owners  in  fee 
siiDple  of  the  teiritory  which  they  .siu'renderod  i»y  the 
treaty  nf  bST-"),  Attorucy-Gencral  of  Ontario  v.  Mercer  (2) 
might  liave  l»een  an  autliority  for  holding  that  the  Pro- 
vince of  Ontario  could  derive  no  benefit  from  the  cession, 
in  respect  that  the  land  was  not  vested  in  the  Crown  at 
the  time  o;'  the  union.  But  that  was  not  tlie  character 
of  tlie  Indian  interest.  The  Crown  has  all  ah)ng  had  a 
present  proprietary  estate  in  the  land,  upon  which  the 
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(1)  >*^'  App.  Cas.  770  ;  <n,0',  v.,).  ;?,  (2)  «  App  Cus  7(7  :  <o,tc,  vol.  3. 
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Indian  title  was  a  mere  burden.  The  ceded  territor, 
wag  at  the  time  of  the  union,  land  vested  in  the  Ciowii 
subject  to  "  an  interest  other  than  that  of  the  Province 
in  the  same,"  within  the  meaning  of  sect.  109;  and  must 
[59]  now  belong  to  Ontario  in  terms  of  that  clause,  unles* 
its  rights  have  been  taken  away  by  some  provision  of 
the  Act  of  1867  other  than  those  already  noticed. 

In  the  course  of  the  argument  the  claim  of  the  Do.  4r/l^^°  ^ 
minion  to  the  ceded  territory  was  rested  upon  the  pro-  **'  "Jthe 
visions  of  sect.  91  (24),  which  in  express  terms  confer 
upon  the  Parliament  of  Canada  power  to  make  laws  tor 
"  Indians,  and  lands  reserved  for  the  Indians."    It  wa> 
urged  that  the  exclusive  power  of  legislation  and  admin- 
istration carried  with  it,  by  necessary  implication,  any  • 
patrimonial  interest  which  the  Crown  might  have  had  i 
the  reserved  lands.     In  reply  to  that  reasoning,  counse 
for  Ontario  I'eferred  us  to  a  sl  ies  of  provincial  statute- 
prior  in  date  to  the  Act  of  18G7,  for  the  pui-pose  of  shew-  2 
ing  that  the  expression  "  Indian  reserves  "  was  'ised  in 
legislative  language  to  designate  certain  lands  in  whid. 
the  Indians  had,  after  the  royal  proclamation  of  l"6:j 
acquired  a  special  interest,  by  treaty  or  otherwise,  m[ 
did  not  apply  to  land  occupied  by  them  iu  virtue  of  tlie 
proclamation.     The  argument  might  have  deserved  con- 
sideration if  the   expression  had  been  adopted  l)y  tlie 
British  Parliament  in  1867,  but  it  does  not  occur  iu  moi 
91  (24),  and  the  words  actually  used  are,  according  t 
their   natural   meaning,   sufficient   to   include   all  laiii 
reserved,  upon  any  terms  or  conditions,  for  Indian  oai- 
pation.     It  appears  to  be  the  plain  policy  of  the  Act  tlnu 
in  order  to  ensure  uniformity  of  administration,  all  sucl 
lands,  and  Indian   athiirs  generally,  shall  ho  under  tlif 
legislative  control  of  one  central  authority. 
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Their  Lordships  are,  however,  unable  to  assent  to  the        1888 

irt'iniient  for  the  Dominion  founded  on  sect.   91   (24).    st.  cTth 

There  can  be  no  a  priori  probability  that  the  British 

jei,nslature,  in  a  branch  of  the  statute  which  professes  to 

leal   only  with    the   distribution   of   legislative   power, 

intended  to  deprive  the  Provinces  of  rights  which  are 

■expressly  given  them  in  that  branch  of  it  which  relates 

to  the  distribution  of  revenues  and  assets.     The  fact  tliat 

the  power  of  legislating  for  Indians,  and  for  lands  which 

•are  reserved  to   their  use,   has  been  entrusted  to  the 

P^aiiiiunent  of  the  Dominion  is  not  in  the  least  degree 

iiiLMiisistent  with  the  right  of  the  Provinces  to  a  bene- 

.ficiul  interest  in  these  lands,  aA^ailable  to  them  as  a  souice 

bf  revenue  whenever  the  estate  of  the  Crown  is  disen- 

biubered  of  the  Indian  title. 

[GO]  By  the  treaty  of  1873  the  Indian  inhabitants  ceded 
^nd  released  the  territory  in  dispute,  in  order  that  it 
light  be  opened  up  for  settlement,  immigration,  ami 
ich  other  purposes  as  to  Her  Majesty  might  seem  fit, 
[to  the  Government  of  the  Dominion  of  Canada,"  for 
le  i^ueen  and  Her  successors  for  ever.  It  was  argued 
lat  a  cession  in  these  terms  was  in  effect  a  conveyance 
the  Dominion  Government  of  the  whole  rights  of  the 
idians,  with  consent  of  the  Crown.  That  i'  not  the 
ituial  import  of  the  language  of  the  treaty,  wi..eii  pur- 
)rts  tu  be  from  beginning  to  end  a  transaction  between 
le  Indians  and  the  Crown ;  and  the  surrender  is  in 
ibstance  made  to  the  Crown.  Even  if  its  lanmiaire  had 
Ben  more  favourable  to  the  argument  of  the  Dominion 
upon  this  point,  it  is  abundantly  clear  that  the  comniis- 
idontrs  who  represented  Her  Majesty,  whilst  they  had 
foil  authority  to  accept  a  surrender  to  the  Oown,  had 
fieither  authority  nor  power  to  take  away  from  Ontario 
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tlie  interest  which  had  been  assigned  to  that  Province  l^ 
the  Imperial  Statute  of  1867. 

These  considerations  appear  to  their  Lordshijis  tol. 
sufficient  tor  the  disposal  of  this  appeal.  The  treat',  J 
leaves  the  Indians  no  right  whatever  to  the  timber  grow-  ;4 
ing  upon  the  lands  which  they  gave  up,  which  is  n>  > 
fully  vested  in  the  Crown,  all  revenues  derivable  frm, 
the  sale  of  such  portions  of  it  as  are  situate  within  t' 
boundaries  of  Ontario  being  the  property  of  tliat  P, 
vince.  The  fact,  that  it  still  possesses  exclu,sive  poMu 
to  regulate  the  Indians'  privilege  of  hunting  and  lisliii.,( 
cannot  confer  upon  the  Dominion  power  to  dispo.se,  i\ 
issuing  permits  or  otherwise,  of  that  beneficial  intent 
in  the  timber  which  has  now  passed  to  Ontario  Seein,  j^ 
that  the  benefit  of  the  suriender  accrues  to  her,  Ontai, 
must,  of  course,  relieve  the  Crown,  ami  the  Doiuinion,  > 
all  obligations,  involving  the  payment  of  money,  wliic 
were  undertaken  by  Her  Majesty,  and  which  are  sa Vl  • 
have  been  in  part  fulfilled  by  the  Dominion  Governim: 
There  may  be  other  questions  behind,  with  respect  t 
the  right  to  determine  to  what  extent,  and  at  win 
periods,  the  disputed  territor}^,  over  which  the  Indiai 
.still  exercise  theii  avocations  of  hunting  and  fishing,. 
to  be  taken  up  for  settlement  or  other  purposes,  but  non^ 
of  these  (juestions  are  raised  for  decision  in  the  preseii 
suit. 

Their  Lordships  will  therefore  humbly  advise  Ht 
[01]  Majesty  that  the  judgment  of  the  Supreme  Couitof 
Canada  ought  to  be  affirmed,  and  the  appeal  dismis* 
It  appears  to  them  that  there  ought  to  be  no  costs  of  tit 
appeal. 
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{Reported  IS  (\m.  S.  C.  /.'.,  .'^■.■7.) 

Ritchie,  C.  J.  :— 

rnill*]  I  tun  i.f  opinion  thiit  JiU  vuigritnted  lands  in  the  Provnico 
,,f  Ontario  belong  to  the  Crown  us  part  of  the  public  domain, 
subject  to  the  Indian  right  of  occupancy,  in  casus  in  which  the 
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same  has  not  been  lawfully  extinguished,  and  when  such  right  of  Couur  of 
occupancy  has  been  hiwfully  extinguished  absolutely  to  the  Crown,  Caxaija. 
and  as  a  conse(iuence  to  the  Province  of  Ontario.  I  think  the  Ritchie,  C..T. 
Crown  owns  tlie  soil  of  all  the  uni)atented  lands,  the  Indians  pos- 
sessiu"  only  tlie  right  of  occupancy,  and  the  Crown  possessing  the 
lo"al  title  subject  to  that  occupancy,  with  the  absolute  exclusive 
liiOOl  right  to  extinguish  the  Indian  title  either  by  conijuest  or 
l.y  purchase  ;  that,  as  was  said  by  Mr.  .Justice  Story  (1)  :— 

"It  was  deemed  a  right  exclusively  behinging  to  the  Goverinnent 
in  its  sovereign  capacity  to  extinguish  the  Indian  title  and  to  perfect 
its  own  dominion  over  the  soil  and  dispose  of  it  accordhig  to  its 
own  j'ood  pleasure.  .  .  The  European  discoverers  claimed 
and  exercised  the  right  to  grant  tlie  soil  while  yet  in  ))ossession  of 
tlie  natives,  sul)ject,  however,  to  their  right  of  occupancy." 

That  the  title  to  lands  whei'e  the  Indian  title  has  not  been  ex- 
tin"uished  is  in  the  Crown,  would  seem  t(j  be  clearly  indicated  by 
Dominion  legislation  shice  confederation.  See  31  Vict.  c.  42  ; 
33  Vict.  c.  3  ;  43  Vict,  c   3«. 

I  a"ree  that  the  whole  course  of  legislation  in  all  the  Provinces 
before  and  in  the  Dominion  since,  confederation  attaches  a  well 
understood  and  distinct  meaning  to  the  words  "  Indian  reserves  or 
lands  reserved  for  the  Indians,"  and  which  cover  only  lands  speciti- 
oally  appropriated  or  reserved  in  the  Indian  territories,  or  out  of 
the  public  lanils,  and  I  entirely  agree  with  the  learned  Chancellor 
that  the  words  "lands  reserved  for  the  Indians,"  were  used  in  the 
B.  N,  A.  Act  in  the  same  sense  with  reference  to  lands  specifically 
set  apart  and  reserved  for  the  exclusive  use  of  the  Indians.  In  no 
sense  that  I  can  uiulerstaiul  can  it  be  said  that  lands  in  which  the 
Indian  title  has  been  wholly  extinguished  are  lands  reserved  for 
the  Indians. 

The  boundary  of  the  territory  in  the  north-west  angle  being 
established,  and   the  lands  in   ipiestion   found   to   be    within   the 

1)  Story  on  the  Constitution  4th  Ed.  ss.  6,  7. 
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1.S8S  Province  of  Cntario,  they  arc  necossfirily,  territorially,  a  part  i.f 

Si'.TTvTHK-     Ontario,  and  the  ungranted  portion  of  such  lands  not  speoihcallv 
iune'h  .Mill-  reserved    for   the    Indians,    tlioiitch   unsurrendered   and   therefdr, 

ING  AMI  .  . 

LuMUKi!       subject  to  the  Indian  title,  forms  part  of  the   public  domain  dt 

>OMPAN\       Ontario,    and   they   are   conseciuently   public   lands   belonging    ti. 

The  Qi'KEN.    [GOi]  Ontari<j,  and  as  such  pass,  under  the  B.  N.  A.  Act,  to  Ontaiii. 

SupiiKMK      nnder  and  by  virtue  of  sub-sect.  5  of  sect.  92  and  sect.  10!)  as  ti. 

lands,  mines,  minerals  and  royalties,  and  sect.  117,  by  wliicli  thu 

Provinces  are  to  retain  all  tlieir  i)roperty  not  otlierwise  disposed  df 

by  that  Act   subject  to  tlie  I'lght  of  tlie  Dominion  to  assume  auv 

lauds  or  public  property  for  fo.vtifications,  etc.,  and  tlierefore,  umk-r 

the  Ij.  N.  a.  Act,  the  Province  of  Ontario  has  a  clear  title  tu  all 

unpatented  lands  within  it.j  boundaries  as  part  of  the  provincial 

l)ublic  property,  subject  only  to  the  Indian  right  of  (jccupancy,  ami 

absolute  when  the  Indian  right  of  occupancy  is  extinguished. 

I  am  therefore  of  opinion  that,  when  the  Dominion  governiut'iit, 
in  1873,  extinguished  the  Indian  claim  or  title,  its  effect  was,  so  far  as 
the  ([uestion  now  l)efi»re  us  is  concerned,  simply  to  relieve  tlie  ku'il 
ownership  of  tlie  land  belonging  to  the  Province  from  the  bi.nk'ii, 
incumbrance,  or  however  it  may  he  designated,  of  the  Tiuliau  tirlu. 
It  therefore  follows  that  the  claim  of  the  Dominion  to  authdii/A' 
the  cutting  of  timber  (jn  these  Luuls  cannot  be  supjxirted,  and  rlir 
Province  has  a  right  to  interfere  and  jirevent  rlieir  spoliation. 

This  case  has  ])een  so  fully  and  ably  dealt  with  by  tlie  leaiiitil 
Cliancellor,  and  I  so  entirely  agree  with  the  conclusions  at  which  he 
has  arrived,  that  1  feel  I  can  add  nothing  to  -.vhat  has  been  said  by 
him.  Many  questions  have  been  suggested  durhig  the  argument  nf 
this  case,  and  in  some  of  the  judgments  of  the  court  below,  bur  1 
have,  pur[)(isely,  carefully  avoided  discussing  or  expressing  any 
opinion  on  ((uestions  not  immediately  necessary  for  the  decision  dt 
this  case,  leaving  all  such  matters  to  be  disposed  of  when  they 
legitimately  arise  and  become  necessary  for  the  determination  df  a 
pending  controversy. 


$  I 


SxKOXd,  J. : — 

[002]  By  tile  report  of  the  Judicial  Committee  of  the  Privy 
Council  of  the  22nd  .1;  'y,  1884,  made  upon  a  reference  to  it  of  the 
((uestion  of  disputed  boundaries  between  the  Provinces  of  Ontario 
and  Manitoba,  and  whi'jh  report  was  adopted  by  Her  Majesty  and 
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einhodied  in  tlie  Order  in  Council  (.f  the  11th  of  August,  1884,  (1)  the 
territory  in  whicli  the  lands  now  in  (juestionare  included  was  deter- 
mined to  l)e  ci)nii»ii«cd  within  the  Hunts  of  the  Province  of  Ontario. 
Tiiin  decision  of  the  .Tudicial  Counuittee,  whilst  defining  the 
1,1  ilitieal  houndarie.s  according  tu  the  contenti(jn  of  the  last  named 
Piuvince,  does  not,  however,  in  any  way  hear  upon  the  4Ue.stiuu 
here  in  controver.«y  between  tlie  Dominion  of  Canada  and  the 
Province  of  Ontario  regarding  the  ijroprietorshij)  of  the  lands  now 
in  disi)nte.  The  decision  of  the  present  a])i)eal  depends  altogether 
uiion  the  con.struction  to  he  idaced  u]ion  certain  jirovisious  of  the 
|,  N.  A.  Act.  lly  the  2-lth  einuneratinu  I'f  .sect.  '.>1  of  ijiat  .\ct, 
the  piwer  of  legislation  in  respect  of  "  Indians  and  lands  reserved 
fi,r  tiie  Indians,"  is  conferred  exclusiveh'  upon  the  parliament  of 
Canada.      I^v  sect.  KM)  of  the  same  Act. 


iD  The  Older  in  Council  i>f  the 
nth  of  August.  1884,  is  as  follow.s:— 
"  Whereas  tliero  was  this  day  read 
at  the  Beard  a  Rei)ort  from  the 
.ludicinl  Comniittee  of  the  Privy 
C.'uncil  dated  the  22ud  of  July  last 
pa-t  in  the  words  following:,  vi/.  : 

•■  V.iur  Majesty  having  lieen 
pl^-a-'l  by  Your  Order  in  Council 
of  the  L'lJthJune,  1881,  to  refer  unto 
this  Committee  the  humble  Petition 
of  Oliver  Mowat,  Your  ^[ajcsty^s 
Attorney-General  for  the  Province 
of  Ontario  .as  rei)resenting  that 
Province,  and  of  James  Andrews 
Miller,  Your  JIaje.sty's  Attorney - 
General  for  the  I'rovince  of  Maiii- 
tiilia.  as  representing  that  Province 
in  the  matter  of  the  boundary 
between  the  Provinces  of  Ontario 
and  Manitoba,  in  the  Dominion  of 
Ciinada,  between  the  Province  of 
Ontario  of  the  one  part  and  the 
Province  of  .Manitoba  of  the  other 
part,  setting  forth  tliat  a  <iuestion 
j  \in<  arisen  and  is  in  dispute  between 
■  the  Provinces  of  Ontario  and  Mani- 
specting  the  western  boun- 
j  davy  of  the  Province  of  ( )ntario  and 
between  those 
sucli  question 


[it  has  been  agreed 
[Provinces  to  .submit 


to  Your  Majesty  in  Council  for  de- 
termination :  the  following  Special 
Case  has  accordingly  been  ajfreed 
ujjon  between  the  Petitioner^  ns 
representing  the  two  Provinces 
aforesaid  : — 

'"SrKci.M.  C.\si:. 

"  '  The  Province  of  Ontario  claims 
that  the  western  boundary  of  that 
Province  is  eitlier  (1)  tlie  meridian 
of  the  most  north-wtjsterly  angle  of 
the  Lake  of  the  Woods,  as  described 
in  a  certain  Award  made  on  the 
;-!rd  August,  1878,  by  the  Honourable 
Chief  Justice  Harrison,  Sir  Pdward 
Thornton  and  Sir  Francis  Hinck^, 
or  (2)  is  a  line  west  of  that  point. 

'"Tlie  Province  of  Manitoba 
claims  that  the  boundary  between 
that  Province  and  the  Province  of 
Ontario  is  (1)  the  meridian  of  tiie 
coiiilnence  of  the  Ohio  and  Missis- 
sipjii  Rivers,  or  (2)  is  that  portion 
of  the  lieigiit  of  land  dividing  the 
waters  wliich  flow  into  Hudson's 
Bay  from  those  which  empty  into 
the  valley  of  the  Great  Lakes,  and 
lying  t)  the  west  of  the  said  meri- 
dian line. 

"  '  It  has  been  agreed  to  refer  the 
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"  All  lund.s,  iniiios,  uiiiior;ils  .•mil  nijaltii'.s  bt'ldiigiiig  tn  tlit 
sovoral  in'ovinees  nf  (.'iuiful.'i,  Novji  Scotiii,  Jiud  New  Briniswitk  ;it 
the  uiiidu,  ami  all  sums  then  due  or  iiayable  for  siicli  lands,  miin.ij 
minerals  or  royalties,  shall  belong  to  the  several  provincts  nf 
Ontario,  C^uebec,  Nova  Scotia  .and  New  lirunsAvick,  in  which  the 
same  are  situate  or  iirise,  subject  to  any  trusts  existing  in  ii'siitct 
thereof,  and  to  any  interest  other  than  tliat  of  tlie  i)roviiia'  in 
tlie  same." 

By  sect.  92,  enumeration  ij,  exclusive  jiowLr  of  legisl.iticoi  is 
given  to  the  Provinces  regarding  "tlie  management  and  sale  of  tln' 
l)ublic  Lands  behuiging  to  tlie  Province,  and  of  the  timluT  .uul 
wood  thereon." 

Tlie   contention    of    the    appellants  is,    thac    the    lands   iicnv  in 


matter  to  the  Judicial  Coiinuittte 
of  Her  Majesty's  Privy  Council, 
and  an  Aiipenilix  has  been  i)rei)ared 
containing  the  materials  agreed  to 
be  submitted  with  this  Case  for  the 
adjudication  of  the  dispute,  each 
and  every  of  the  partic  dars  in  the 
said  Appendix  is  subnutted  (juantum 
valeat,  and  not  otherwise. 

"'In  addition  to  tlie  jiarticidavs 
set  forth  in  the  Appendix,  any 
historical  or  other  matter  may  be 
adduced,  which,  in  the  oiiinion  of 
either  party,  may  be  of  importance 
to  the  contention  of  such  party,  and 
(subject  to  any  rule  or  direction  of 
the  Judicial  Coimnittee  in  that  be- 
h.alf)  such  ad<htional  matter  is  to 
be  printed  as  a  separate  Appendix 
by  the  party  adducing  the  same, 
and  copies  are  to  be  furnislicd  at 
least  10  days  bef<ire  the  argument. 

"  '  The  book  known  as  the  Book 
of  Arbitration  Documents,  may  be 
referred  to  in  the  argument  for  the 
))urpose  of  shewing  in  part  what 
materials  were  before  the  Arbitra- 
tors. 

"'It  is  agreed  that  in  the  dis- 
cussion before  the  Judicial  Com- 
mittee of  the  Privy  Council  refer- 
ence may  be  m.ade  to  any  evidence 
of    which   Judicial   notice  may   be 


taken,  or  which  (havmg  regard  to 
the  nature  of  the  case  and  tiit 
l>;irties  to  it)  tlie  Privy  Council  n.ay 
think  material  and  proper  tu  be 
considered,  whether  the  sanie  is.r 
is  not  contamed  in  the  i)riiite(l 
papers. 

"'The  questions  submitted  t" 
the  Privy  Council  are  the  folluw- 
ing:- 

'"(1)  Whether  the  Award  i-  i 
is  not,  under  all  the  circuuistaDfr-: 
binding? 

"  '  (2)  In  case  the  Award  is  litij 
not  to  settle  the  boundary  in  (jv.!:-- 
tion,  then  what,  on  tiie  tvidence.  i- 
till,  true  boundary  between  tiie  ?a  >! 
Provinces  ? 

"  '(3)  Whether  in  case  le^islatii'ii 
is  needed  to  make  the  dfeisii^n  on 
this  case  binding  or  etfectu:d,  Ai:^ 
passed  by  the  Parliament  of  Canada 
and  the  Provincial  Legisl;ltul■t•^  li 
Ontario  and  Manitoba  in  connection 
with  the  Imperial  Act  34  i\:  .35  Vitt, 
cap.  2S,  or  otherwise,  will  lie  sutti- 
cient,  or  whether  a  new  Jtiii*rial 
Act  for  the  jjurpose  will  he  neces- 
sary. 

'"O.  MOWAT, 

"  '  Attorney-General  of  ( intaii 
'"JAMES  A.  MILLKK. 
"  '  Attorney-General  of  M;.r.itoliii. 
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.ucstiiiii,  aii<r  which  ure  oinbiiicctl  in  tlic  tuiritoiy  formerly  in 
,lis|iiite  liftween  the  rmvinces  of  Ontario  and  Manitoba,  anil  wliich 
liavc  been  decided  by  tlie  Judicial  Comniittee  to  be  within  tliu 
IflOl!]  boundaries  of  Ontfirio,  were,  at  tiie  time  of  confederation, 
lauds  wliicli  Iiiid  not  been  surrendered  by  the  Indians,  and  eonse- 
.lueutiy  come  witliin  tlie  definition  of  "  lands  reserved  for  the 
Indians"  contained  in  sid)-seet.  24  of  sect.  91,  and  are  therefore 
not  public  lands  vested  in  the  Province  l)y  the  operation  of  sect.  100. 
The  Provhice,  on  tlie  otlier  hand,  insists  tliat  tliese  are  not  "  lands 
reserved  for  the  Indians  "  witliin  sub-.sect.  24,  and  claims  title  to 
fheiii  under  the  provisions  of  sect.  109  as  pid)lic  hinds  wliich  at  the 
(liitc'il  confederation  "belonged"  to  tlie  Province  of  Ontario. 
It  is  (ihvioua  that  tliese  hinds  cannot  be  botli  public  lands  coming 


"  And  tinnibly  praying  that  Your 
Majesty  in  Council  will  be  [deased 
to  take  the  said  Special  Case  into 
cdnsidt-ration  and  that  the  said 
Special  Cai«e  may  be  referred  by 
Y<mr  Majesty  to  the  Lords  of  the 
.Judicial  Committee  of  the  Privy 
Cmincil  to  lepoi't  thereon  to  Your 
Maiefty  at  the  Board  and  that  such 
Order  may  be  made  thereupon  as  to 
Ycur  Majesty  shall  seem  meet.  The 
Lords  of  the  Committee  in  obedi- 
ence to  Your  Majesty's  said  Order 
„f  Reference  have  taken  the  said 
ImiiiUle  I'etition  and  Special  Case 
intocon'^ideiation  and  having  heard 
CuUMsel  fur  the  Province  of  Ontario 
and  also  for  the  Province  of  Mani- 
t.ihi  thiir  Lordships  do  this  day 
agree  liundily  to  report  to  Yuur 
Maji-'ty  as  their  opinion  - 

"  1.  That  legislation  by  the 
Dominion  of  Canada  as  well  as  by 
the  I'r.ivinceof  Ontario  was  neces- 
sary to  give  binding  effect  as  against 
tlie  Dmninian  and  the  Province  to 
the  award  of  the  3rd  Augu>t,  lM7f<, 
and  that  as  no  such  legislation  has 
taken  place  the  award  is  not  bind- 
ing'. 

"  2.  That  nevertheless  their  Lord- 
ships find  so  much  of  the  boundary 
lines  laid  down  by  that  award   as 
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relate  to  the  territory  now  in  dis- 
pute between  the  I'rovince  of  On- 
tario and  the  Province  of  Alanitoba 
to  be  substantially  correct  and  in 
accordance  with  the  conclusions 
which  their  Loidshiiis  have  drawn 
from  the  evidence  laid  before  them. 
"That  ui)on  the  evidence  their 
Lordships  find  the  true  boundary 
between  the  western  part  of  the 
I'rovince  of  Ontario  and  the  south- 
eastun  part  of  the  I'rovince  of 
Manitoba  to  be  so  much  of  a  line 
drawn  to  the  Lake  of  the  Woods 
through  the  wateis  e.'.stward  of  that 
lake  and  west  of  Long  Lake  which 
divide  liritish  North  Aiuericft  from 
the  territory  of  the  Laiited  States 
and  thence  throngh  the  Lake  nf  the 
Woods  to  the  most  north-westein 
)ioint  of  that  lake  as  runs  north- 
ward from  the  I'^nited  States  boun- 
dary and  from  the  most  north- 
western p<unt  of  the  Lake  of  the 
Woods  a  line  drawn  due  north 
until  it  strikes  the  middle  lint  'if 
the  course  of  the  river  discharg..ig 
the  waters  of  the  lake  called  Lake 
Seul  or  the  Lonelj'  Lake  whether 
above  or  below  its  contlueiace  with 
the  stream  flowing  from  the  Lake 
of  the  Woods  towards  Lake  Win- 
nipeg and  their  Lordships  find  the 


■!   .<! 


,.!|ii.,r 


I.  '  !' 


n2 


PKivY  corxciL. 


1 


1888 

y-i'.  Catmi  ■ 
i;:-  k's  Mill- 

IVii  AXI) 

l.r.vriiKi! 

C  )MrA.\Y 

V, 
'J'liK  <^M-KKV, 

Sn■i{K^I^: 

Cnriir 

OF  Canada. 

Strong,  J. 


within  the  nptTatioii  of  Hfot.  l<i!t  iiiid  "  IjumIs  ichimxh-cI  fi.r  tlif 
IikU.uis,"  iuiil  so  suKji'L't  to  tlio  oxclu.sive  Ifgisliitivi.'  piiwor  nf  tlir 
p.nliamoiit  nf  Canada,  by  furcu  of  .sub-sect.  L'4  <>f  .sec:!.  !tl.  Tin- 
"  jiiililic  l;iiiils"  niL-utiini'd  in  .SL'tt.  lO'.t  jire  manifestly  tliosi"  ix'speL't. 
in^-  uliiuli  the  l'io\iin'e  has  the  riLj'lit  (if  exchisive  leij;is]atiiiii  liy 
•seet.  !•:.',  sul)-seet.  .">.  'I'hen,  tliese  jiulilic  lands  lefeiri'd  to  in  miI,. 
si^et.  n.  and  \vhieh  include  all  the  lands  "  hclnnginy "  tn  tiio 
|ii'i)vince,  are  clearly  distinct  from  "  lands  I'esoi'ved  for  the  Jndian.s," 
since  l-uid.s  so  reservi'd  are  by  sect.  !>',  sub-sect.  24  made  exclusiv.'K 
subject  to  the  legislative  jiower  of  the  Dominion.  To  hoM  tli:,' 
lands  nii^jht  hv  b  .ih  )inblie  lands  within  sect.  1.0!)  anrl  sub-sect.  J  i.; 
sect.  '>1>.  and  "lands  reserved  for  the  Indians"  within  su1)-h(  t.  24 
of  sect.  !>],  would  be  to  determine  th;it  the  same  Lands  were  suh|;  r 
to  th''  exclusive  ]iowers  of  two  se]i;u'ate  and  distinct  legisl.it ures, 
which  would  be  absurd  (1)      This  coiisidenitioii  alone  is  sulHcicnt  t.. 


true  bnmiilary  bi'tween  the  same 
two  ProvincHH  to  the  north  of  On- 
tario ami  to  the  south  rf  Manitoba 
jirocei'ilintr  ea-tward  fnnii  the  ]ioint 
at  which  tlie  Ijcfore-nnMitionMl  line 
strikes  the  middle  line  of  the  course 
of  the  river  !a-t  aforesaid  to  be 
alonsr  tlie  nii<l<lle  line  of  tlie  course 
of  the  Siune  river  (wh.ether  called 
by  the  n.anie  of  the  English  River 
or  a'!  to  the'  part  below  the  conflu- 
ence by  the  name  of  the  River 
Winnipeg:)  up  to  fiake  Seul  or  the 
Lonely  Lake  •■ind  thence  alonp  the 
middle  line  of  L-iko  .Seul  or  the 
Lonely  Lake  to  the  head  of  that 
lake  and  thence  by  a  straight  line 
to  the  nearest  point  of  the  middle 
line  of  the  waters  of  Lake  St. 
.Tosepli  and  thence  along  that  mid- 
dle line  until  it  reaches  the  foot  or 
outlet  of  that  lake  and  thence  along 
the  middle  line  of  the  river  by  which 
the  waters  of  Lake  St.  Joseph  dis- 
charge themselves  until  it  reaches 
a  line  drawn  due  north  from  the  con- 
fluence of  the  Rivers  Mississippi  and 
Ohio  which  forms  the  boundary  east- 
ward of  the  Province  of  Manitoba. 
"3.  That  without  expressing  an 
opiaion  as  to  the  sutiiciency  or  other- 


wise of  concurrent  Iffislatiori  nf  tlin 
Provinces  of  Ontario  and  Maiiit' lj;i 
and  of  the  Dominion  of  Caiia'i;i  (if 
such  leffislatiou  .should  ta!<i'  \iUn:i) 
their  Lordshii)s  think  it  drsirablt 
and  most  expedient  that  an  linpciM'. 
Act  of  Parliament  should  be  j.  i>m d 
to  make  this  decision  l)indiiig  and 
effectual. 

"Ifcr  Majesty  having  tiikeii  thn 
said  Report  into  consideration  \v;i> 
jileased  by  and  with  the  advice  i.f 
Her  Privy  Council  to  apimne  there- 
of and  to  order  as  it  is  hereby 
ordered  that  the  same  Ije  imnctually 
oliserved,  obeyed  and  carried  iiil 
execution.  Whereof  the  (iovenmr- 
(ieneral  of  the  Domiiuon  of  ('anad.i, 
the  Lieutenant-! Governor  of  the  Pi' ■ 
vince  of  Ontai-io,  the  Lieutenant- 
Governor  of  the  Province  of  .Mani- 
toba, and  all  other  persons  wlium  i: 
may  concern  are  to  take  notice  and 
govern  themselves  accordingly." 

[See  now  Im])erial  Act  52  and  53 
Vict.  cap.  28.] 

(1)  See  as  to  conjoint  effect  of 
sect.  10!>  and  .sect.  92,  sub-sect.  5, 
Attorney -General  v.  Mercer,  8  App. 
Cas.  p.  7'C ;  ante,  vol.  3,  p.  12. 
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(lisiK.sr  of  any  ftiguniuiit  (luiiviMl  fn.iii  the  liitttr  clause  nf  soct.  lOM, 
saving  tnistH  existing  in  rfspuct  of  imhlic  lamls  witliin  its  niieraticn. 
[t;04l  Moreover,  the  trnsts  tliu.s  |.resi'rviil  ari'  manifestly  of  a  ilifl'eivnt 
(,i(ler  from  anything  connected  with  lanii.s  reserved  for  Indians,  for 
instance,  those  trusts  snlisisting  in  favour  of  persons  who  had  con- 
tracted for  the  purchase  of  Crown  Lands,  but  whose  titles  had  not 
heen  perfected  by  grants  'Ihe  word  "  trusts  "  would  not  be  an 
.".ppropriatu  expressiipu  to  ap|p!y  to  the  relation  lielween  the  Cinv,  n 
and  the  Indians  res|)eeting  the  unccded  laiuls  of  the  latter.  As  will 
apjiear  hereafter  very  clearly,  such  I'ldat  iouship  is  not  in  ;'iiy  sense 
that  of  trustei'  and  etstui  (pie  trust,  but  rather  one  analogi  us  to  the 
feudal  relationship  of  lord  and  tenant,  or  in  some  aspects  to  that 
one,  so  familiar  in  the  liomaii  law,  where  the  righ:  of  property 
is  disuiembi'red  and  ilivided  between  the  proiirieLor  and  a 
usufructuary. 

It  will  be  convenient  here  to  notice  a  ])oiiit  to  whicli  some  iiupoit- 
ance  has  been  attached  in  the  Coui'i.s  below.  It  is  said  that  the 
B.N.  A.  Act  contains  no  clause  vesting  in  the  Dominion  the  ultimate 
property  in  lands  leserved  for  the  lndian.s  over  which  an  exclusive 
power  of  legislation  is  by  sect.  91  conferred  on  the  l)ominion 
F'arliament,  and  that  conseijuently,  even  though  the  lands  now  in 
(juesciiiii  should  be  lield  to  come  within  the  24tli  enumeration  of 
the  last  mentioned  section,  yet  as  they  aie  not-  vested  in  the  Crown 
in  right  of  the  dominion  nothing  i)assed  by  the  lease  or  license 
under  whicli  the  appellants  claim  title.  The  answer  to  this  objec- 
lidU  is,  tirst,  that  as  this  is  an  information  on  behalf  of  the  I'ro- 
vince,  complaiinng  of  an  intrusion  upon  provincial  lands,  the  (jues- 
tion  to  be  decided  in  the  first  instance  is  that  as  to  the  title  of  the 
Province.  To  siipjtort  the  information  the  respondent  must  estab- 
lish that  these  lands  were  vested  in  the  Province  by  the  i».  N.  A. 
Act,  failing  which  the  infonrati'  n  nuust  be  dismissed,  whetlier  the 
lease  or  license  granted  by  the  dominion  to  the  api)ellants  conferred 
[tiO.i]  a  legal  title  or  in_)t.  If  therefore  the  respondent  fails  in 
luaking  out  the  title  of  the  jirovince,  it  is  not  e-sential  that  the 
appellants  should  be  able  to  shew  that  under  some  jiarticidar  clause 
(if  the  B.  X.  A.  Act,  the  lands  of  which  the  locus  in  ([Uo  forms  [lart 
were  vested  in  the  dominion.  [  am  of  oj)inion,  however,  that  the 
ultimate  Crown  title  in  the  hinds  descrilied  in  sub-sect.  24  of  sect. 
IH,  whatever  may  be  the  true  meaning  of  the  terms  emph>yed  (an 
in(piiry  yet  to  be  entered  upon),  became,  subject  to  the  Indian  title 
in  the  same,  vested  in  the  Crown  in  right  of  the  dominion.  The 
title  and  interest  of  the  Crown  in  the  lands  specified  in  sid)-sect.  24 
at  the  date  of  confederation  belonged  to  it  in   the  ri(dits  of  the 
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ri'H|K'c't  ivi'  in'<.\  iii'i'H  ill  wliicli  the  Imul-'  woiv  situatol  ;  for  tlu' 
ri'asiiiis  .•ilivfuly  nivi'ii  tlu'so  lands  wtTO  not  vt'stoil  in  tlu'  now 
]<riivinofs  croiitoil  l)y  tlio  CoiifoilonitiDii  Act;  tlioy  must  tlu'ii'f,,ii, 
liavo  ii'iimiuoil  in  tlio  Crown  in  sonio  otlior  riglit,  wliioli  otliur  lii-lit 
Could  only  liavo  Ik'ou,  anil  jdainly  was  that  of  tliu  dominion.  I'di, 
liavim,'  I'L'tjaril  to  tlio  sflu'iiu)  hy  which  tho  15.  N.  A.  Act  carricil  out 
coiifi'dcratidii.  l>y  lirst  consnlidating  the  four  ori^^inal  jiruvinccs  i,.t.' 
olio  liciily  piijitic  -the  domininn — and  then  ro-distrihnting  this 
(loiiiinioii  into  jii^a  inco-aiul  ajiitrojiriatin'j;  certain  sjiecitiod  ]>ru|i(.'ity 
to  tlicso  soNoi'al  provinces,  it  follows  that  tlio  residue  of  tJie  pi" 
[peity  lielon'^iiiii,  tn  the  Crown  in  ri^dit  of  the  provinces  hcfui 
confedeiatinii  not  speciticaily  apjiroiuiat  etl  l)y  the  apitrnpriitiuii 
el.'Mises  of  the  Act,  sects.  109  and  117,  to  the  newly  created 
liiovincos,  must  of  neeossity  have  reiiiainod  in  the  Crown,  and  it  u 
reasDiiahle  to  prosuiiio,  for  the  use  and  imrixises  of  the  doiiiiiiinii. 
Next ,  inasmuch  as  all  revenues,  casual  or  otherwise,  arising  frnm  tiu' 
title  and  interest  of  the  Crown  in  "Lands  reserved  foi'  t!i,. 
Indians,"  (whatever  may  upon  siihseqiient  consideration  ajipe-ir  t 
[liOd]  lie  the  proper  lueanim,'  of  that  ox))ressii)n)  are  hy  the  ollcir  i' 
sect.  \{)1  allotted  to  tlie  iluminioii.  thi.s  assignment  of  revt'inic  t. 
the  iliiminiiiu,  according  to  a  well  uiulerstood  rule  of  construction, 
implies  a  voting  of  the  laml  and  jiroporty  from  v.hich  the  reveiuh 
is  to  ari.se.  This  last  mentioned  construction,  which  is  anahtguus  t^ 
that  .«o  familiar  in  con.struing  wills  liy  which  a  gift  of  rents  .iinl 
protits  is  held  to  ho  ecpiivaleiit  to  a  gift  of  the  land  itself,  wa.s 
referred  to  with  ai)prol)ation  in  Afh)nif]i-<fviii'ral  v.  M>' >rf r  (\ ,. 
though  its  iipplication  was  exchided  in  that  case  for  tlie  reason  tlia' 
the  right  of  escheat  there  was  held  to  he  exiiressly  vested  in  thr 
province  uiulor  sect,  100,  which  cannot  he  the  case  as  roganl^ 
"  Lands  reserved  for  the  Indians,"  over  which  an  exchisive  [lowei 
of  legislation  is  confi-rred  on  the  dominion,  whatever  maj'  a[)iiLMi 
as  the  result  of  further  consideration  to  l)e  the  proper  meauiiii^ 
attributable  to  that  expression. 

The  (piestioiis  to  be  determined  are  therefore  now  re.stricti'il 
entirely  to  the  con,stniction  to  be  placed  on  the  words,  "  Laiuls 
reserved  for  tlio  Tndiaus,"  in  sub-sect.  24  of  sect.  91,  and  we  are  t  > 
boar  in  mind,  that  whatever  are  the  lands  subjectetl  by  thisdescri|i- 
tion  to  the  exclu.sive  legislative  [lower  of  the  dominion  they  caniio* 
bo  lands  l)elonging  to  the  [irovince.  since  all  the.se  last  mentioiieii 
I:inds  .are  expressly  subject  to  tlie  exclu.sive  legislative  powers  of  the 
]roviiices.     In  construing  this  en.actment  we  are  not  only  entiMei! 


8  App.  Cas.  [).  771 ;  ante,  vol.  3,  p.  9. 
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l,;it  hniind  I"  .-iiiiily  t'l'kt  ^^'fll  ostnblisiieil  rule  wliicli  reciuires  us,  in  1^8H 

i,la(.-ing  (V  lueiining  uim.u  doscriptivo  tonus  iind  detinitiuns  eontninod     pj.  ^^^  „^._ 

vifitiites  tn  hiive  reeuurso  to  exteriifi!  aids  derived  frnm  the  siir-    kink's  Mil. i.- 
p.undiiig  circuinstfvnces  ivnd  the  history  of  the  snhjeot  matter  dealt        i,l-mi'i:k 
uitli   and  to  construe  tlio  eimctinent  by  tho  light  derivod  from  such      Company 
sdiirces,  and  so  to  jnit  ourL-olvos  as  far  as  itossiblo  in  the  jiosition  of    rp^j,  ( »i  f-^j^, 

rt;(i7l  t''*^'  legislature  whose   language  we   have  to  exjiound,      If  this        _ 

nilo  were  rejected  and  the  language  of  the  statute  were  considered       ^coiht" 
w  it  111  lUi  such  assistance  from  extrinsic  facts   it  is  manifest  that  tho    ofCanaha, 
tusk  of  intorprotatiou  would  degenerate  into  mere  siioculation  and      <^trontr  .1. 
yut'ss  work,  -~~ 

It  is  ai'"ued  here  for  the  ajipellants,  that  these  words  "lands 
i-fserved  for  the  Indians  '  are  to  liave  attributed  to  them  a  meaning 
sutticieutly  compreiieiisive  to  include  all  lands  in  which  the  Indian 
ritlf,  alwavs  recognised  1)y  the  Crown  of  Groat  Britain,  has  not 
hocu  ext'ngiiished  or  surrendero'i  according  to  the  well  nndi  .  tood 
and  istalilished  practice  invariablj-  observed  by  the  rjovernment 
ti-oui  a  Comparatively  remote  iieriod.  The  respondent,  on  tho  con- 
mrv,  seeks  to  jilace  a  much  narrower  construction  on  these  words 
and  asks  US  to  confine  them  to  lands,  first,  which  having  been 
iihsolutely  aoiuired  by  the  Crown  had  been  re-aiipropriated  for  the 
use  and  i-esidonco  of  Indian  tribes,  and  secondly,  to  lands  which, 
nn  a  surrender  by  Indian  nations  or  tribes  of  their  territories  to  tho 
Crown,  had  been  excepted  vv  reserved  and  retained  by  tho  Indians 
for  their  own  residence  and  use  as  huntin£<  grounds  or  otherwise. 
In  order  to  ascertain  whetlior  it  was  tho  intention  of  parliament  by 
the  use  of  these  words  "  lands  reserved  for  the  Indians  "  to  describe 
coinpieliensively  all  lands  in  which  the  Indians  retained  any  interest, 
and  so  to  includo  unsurrendered  lands  generally,  or  whether  it  was 
intcmled  to  use  the  i;n'in  in  its  restricted  sense,  as  the  resjxuident 
cnntciids,  as  indicating  only  lands  which  had  boon  expressly  granted 
and  aiiprojiriated  by  the  Crown  to  the  use  of  Indians,  or  excepted 
(IV  reserved  by  them  for  their  own  use  out  of  some  large  tract  sur- 
reikleied  by  them  to  the  Crown,  we  must  refer  to  historical  accounts 
(if  the  policy  already  adverted  to  as  having  been  always  folhjwed  by 
tik'  Crown  in  dealings  with  the  Indians  in  respect  of  their 
[tjiiS]  lands. 

In  the  coiiiinentaries  of  Chancellor  Kent  and  in  s»mie  decisions  of 
the  Su|)reiuu  Court  of  the  United  States  we  have  very  full  and  clear 
icc' Hints  of  tho  policy  in  (piestion.  It  maybe  summarily  stated  as 
L-iinsisthig  in  the  recognition  by  the  Crown  of  a  usufructuary  title 
in  the  Indians  to  all  unsurrendered  lands.  This  title,  tlnjugh  not 
lii.n-ha[)s  susceiitiblo  of  any  accurate  legal  definition  in  exact  legal 
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tenns,  was  vnc  wliicli  iiuvmtlR'ltjss  sutticud  t'l  pnitcft  thu  Jiidians  in 
tlic  iibsdlutu  use  ;iiiit  oiijnyuienr nf  their  lands,  whilst  at  tla  suun. 
time   they  wei'O    incaiiacitated    froin    luakiiiy    any  valid  alieiiatinn 

itherwise  than  to  the  Crown  itself,  in  whoin  the  ultimate  title  wns, 
in  accordance  with  the  English  law  of  real  ja'operty,  oonsidcvcd  ;t^ 
vested.  This  short  statement  will,  I  think,  on  comiiarisini  witliijif 
authorities  to  which  1  will  iiresenrly  refer  he  f(jund  to  1,l  an 
accurate  descrijition  of  the  [iriaciphs  upim  which  t';e  Ciowi, 
invariahly  acted  with  reference  to  Indian  lands,  at  least  frciu  the 
year  17ol),  when  Sir  Willi.iui  .lohnston  was  apjiointeil  hy  ihe 
Inijierial    (jovernment   superintendent   of    Indian  att'airs  in   Nrntli 

\merica,  being  as  such  resiionsible  directly  to  the  Crown  through 
one  of  the  Secretaries  of  State,  >)r  the  Lords  of  Trade  and  PIiuuh- 
tion,  and  thus  suj)ersoding  the  ProvinciaHiovernments  dowuti'tliu 
year  1807,  when  the  Confederation  Act  constituting  the  Dounninii 
of  Canada  was  passed.  So  faithfully  was  this  system  canied  out 
that  I  venture  to  say  that  there  is  no  settled  part  oi  the  ten  itmy  of 
the  Province  .f  Ontario,  e.\ce})t  jierliaps  some  is':l<lcd  spdt.s  m.dii 
vihich  the  French  (ioverument  iiad,  jirevious  t(,  the  con.aifst, 
erected  forts,  such  as  Fort  Froiitenac  and  Fort  Torontt),  which  is 
not  included  in  and  covered  liy  a  surrender  contained  in  smiu' 
Indian  treaty  still  to  lie  found  in  the  Dominion  archives.  TIksc 
[009]  rules  of  policy  lieing  shewn  to  have  been  well  estahlii-iied 
and  acted  upon,  and  the  title  of  the  Indians  to  their  unsurrendered 
lands  to  ha\e  been  recognised  by  the  Crown  to  the  extent  ahciidy 
mentioned,  it  may  seem  of  little  importance  to  eniiuire  iiitu  the 
reasons  on  wliich  it  was  based.  But  as  these  reasons  are  not  with- 
out some  bearing  on  the  [iresent  ([Uestion,  as  1  shall  hereafter  sluw, 
I  will  shoitly  refer  t(>  what  apj)ears  to  have  led  to  the  adoption  uf 
the  system  of  dealing  with  the  territorial  rights  of  the  Indians.  To 
ascribe  it  to  moral  grounds,  to  motives  of  humane  consideration  tur 
the  aborigines,  would  be  to  attribute  it  to  feebngs  which  peilmii." 
had  little  weight  in  the  age  in  which  it  took  its  rise.  Its  trrte origin 
was,  I  take  it,  experience  of  the  great  impolicy  of  the  op}io.sito 
mode  of  deal  ng  with  the  Indians  which  had  been  practised  by  .•.oiiie 
of  the  provincial  governments  of  the  older  colonies  and  whicli  had 
led  to  frecjuent  frontier  wars,  involving  great  sacritices  of  life  :\vA 
property  and  recjuiring  an  expenditure  of  m(»ney  which  had  proved 
most  burdensome  to  the  colonies.  That  the  more  Iberal  treatment 
accorded  to  the  Imlians  by  this  system  of  jirotecting  iheui  in  the 
enjoyment  of  their  hunting  groimds  and  prohibiting  .settlement  on 
lands  which  they  had  not  surrendered,  which  it  is  now  contended 
the  British  Xnith  America  Act  has  •  ■  l  an  end  to,  was  succes.sfiil  in 
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its  nsulis,  is  iittfstfd  by  tlic  historical  fact  that  fr..ni  the  memorable 
'  cvr  17<>3',  wli^'"  D^'ti"it  was  besieged  and  all  the  Indian  tribes 
wH'c  in  revolt,  down  t<.  the  date  of  Confederation,  Indian  wars  and 
massacres  entirely  ceased  in  the  British  possessions  in  North 
America,  althougli  powerful  Indian  nati.ms  still  "'.ntinued  for  some 
time  after  the  f..rmer  date  to  inhabit  those  territories.  That  this 
|,t.,LC(  ful  conduct  of  the  Indians  is  in  a  greai  degree  to  be  attributed  to 
tiic  recognition  of  their  rights  to  lands  unsurrendered  by  them,  and 
[r,lti]  to  the  guarantee  of  their  protection  in  tlie  pi>ssession  and 
injoviiicnt  of  sucli  lands  given  by  the  Crown  in  the  i)roclamation 
,,f  Octnber,  17»'iu,  iiereafter  to  be  moie  fully  noticed,  is  a  well  known 
fact  of  Canadian  history  which  nuniot  lie  controverted.  'I  lie  Indian 
nut  ions  from  that  time  became  and  liave  since  contin'ued  to  lie  tlie 
(irui  and  faiihful  allies  if  the  Ciuwn  and  rendered  it  important 
uii'itarv  services  in  two  wais  -  the  war  of  the  He  volution  and  that 

.,f  ISl'^ 

'I'lu'  American  authorities,  to  wliich  reference  has  alread\'  lieen 
made,  consist  (amongst  others)  of  passages  in  the  commentaries  of 
Chancellor  Kent  (1),  in  which  the  whole  doctrine  of  Indian  titles  is 
fullv  and  elaborately  considered,  and  of  several  decisions  of  the 
Supreme  Court  of  the  United  St.ates,  from  which  three,  Jo/mi.sou  v. 
Mrlitii'sh  ('i)  ;  Wan-ester  \.  !<l<(te  of  Griiryia  {'.'y) ;  and  M itcUel  v. 
Uu'de.l  StKfcs  (4),  may  be  selected  as  leading  eases.  The  value  and 
imiMirtance  of  these  authorities  is,  not  merely  that  they  shew  th'.L 
the  same  doctrine  as  that  aheady  jiropounded  regarding  tiie  title  of 
the  indiaas  t(j  unsurrendeicd  lands  prevails  in  tlie  United  States, 
hut,  what  is  of  vastly  greater  iin))ortance,  they  without  excepti<ju 
refer  its  origin  to  n  date  anterior  t<i  the  re\<ihiti m  and  recognise  it 
as  a  continuance  of  the  piiiicipies  of  law  or  policy  as  to  Indian  titles 
then  estal)lislieii  by  tiie  British  government,  and  therefore  identical 
with  those  which  have  also  continued  to  be  recognised  and  api>lied 
in  British  Xoilli  Amei'ica.  Chancellor  Kent  ,  referring  to  the 
decision  of  the  Sujire.ne  Court  of  the  United  States,  in  I'hemki'e 
Xitfidit  V.  Stiife  (if  GeofijUt  (5);  says  — 

'■  Tlie  court  there  held  that  the  liidiai.s  were  domestic,  dependent 
nations,  and  their  rel.'itions  to  us  resembled  that  of  ,i  ward  to  his 
guardian  ;  and  they  had  an  uiKpiestionable  right  to  the  lands  they 
occupied  until  that  right  should  be  extinguished  by  a  voluntary 
[tjll]  cession  to  our  g*'vernim-nt."  ((i). 


(!)  Kent's  Coniincntaries  12  "d. 
liy  Holnit's,  vol.  K,  \t.  ;i7!t  (t  .ifr/.'ienl 
filitiii's  iiote>. 

(.')  f<  Wheaton,  5i3. 


(3)  »;  I'eters,  .51.-). 

(4)  9  Pt'ters,  711 
(.'■i)  T)  IVters,  1. 

(())  3  Kent  Cumiii>.  o^3. 
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On  tlR'  sjimi!  page  the  loarned  CDinnientator  i>rocou(ls  tlms  ; — 

"The  Suprcmu  Court  in  the  case  of  Worceater  ivviowud  tin- 
wliolo  gi'oiuul  of  CKntfoversy  relative  to  tlio  character  and  vuHiUtv 
of  Indian  riglits  witliin  tlu'  ti-rriforial  duniininns  of  the  I'niti'd 
States  and  especially  in  reference  to  the  Cherokee  nation  witliin 
the  limits  of  (Jeorgia.  They  declared  that  the  right  given  ],\ 
European  discoveiy  was  the  exclusive  right  to  purchase,  but  this 
right  was  not  founded  on  a  denitil  nf  th  •  right  nf  the  hiiliim 
jiosse'Sdr  to  sell.  Tliough  the  right  to  the  soil  was  claimed  to  lie 
in  the  European  governments  as  a  necessarj-  consequence  of  th- 
right  of  discovery  and  a.ssumption  of  territorial  jurisdiction,  yet 
that  right  was  only  deemed  such  in  referenc;;  to  tlie  whites  ;  .iml  in 
respect  to  the  Indians  it  was  alw.iys  iniderstootl  to  amount  onU  r.i 
the  exclusive  right  of  purchasing  such  lauds  as  the  natives  wuiv 
willing  to  sell.  The  royal  grants  ai  I  charters  asserted  a  title  to  tlk- 
coiintiy  against  Eurojiean-;  otdy,  and  tliey  were  considereil  as  lijaiik 
paper  so  far  as  the  rights  of  tlie  natives  were  concerned.  Tlw 
English,  the  French  aiul  the  Spaniards  were  e(|ual  coiupetitors  for 
the  friendship  and  the  aid  of  the  Indian  nations.  Tlie  Crown  of 
England  never  attempted  to  interfere  with  the  nationtd  atlairs  of 
the  Indians  further  than  to  keep  out  the  agents  of  foreign  jiowers 
who  might  seduce  tlieni  into  foreign  allixnces.  The  English  Gov- 
ernment  purchased  tlie  alliance  and  de[)endence  of  the  >'>diiui 
nations  by  sub.sidics,  and  purchased  their  lands  when  they  were 
willing  to  sell  at  a  price  they  were  willing  to  take,  but  they  nevjr 
coerced  a  surrender  of  them.  The  English  Crown  considered  them 
as  nations  competent  to  mahitaiu  the  relatiims  of  peace  and  way 
and  of  governing  themselves  under  her  lu'otection.  The  United 
States  wiio  succeeded  to  the  rights  of  the  British  Crown  in  respect 
to  the  Indians  did  the  same  and  no  more  ;  and  the  pro*,ectioii 
stipulated  to  be  attV>rJed  to  the  Indiiins  and  claimed  by  them  .vas 
luiderstood  by  all  parties  as  only  liinding  the  Indians  to  the  Tnited 
States  as  dependent  allies.'' 

Again  the  same  learned  wiiter  says  (1)  : 

"The  original  Indian  nations  were  regarded  and  dealt  witli  us 
proprietors  of  the  soil  which  they  claimed  and  occu{)ied,  but  with- 
out the  power  of  alienation,  except  to  the  governments  which  pi'i- 
tected  them  and  had  thrown  over  them  and  Iteyond  them  tlieii 
assumed  patented  domains.  These  governments  asserted  and 
enforced  the  exclusive  right  to  extinguish  Indian  titles  to  lands, 
enclosed  within   the   exterior   lines   of   their  jurisilictions,    by  fair 
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■iiid  void.  The  only  power  that  could  lawfully  awiuire  the  Indian 
title  was  the  .^tale,  and  a  governmont  grant  was  the  only  lawful 
source  of  title  admitted  in  the  courts  of  justice.  The  colonial  and 
state  ."■overnments  and  the  government  of  the  T'nited  Sta'  s  nni- 
f,,niilv  dealt  upon  tliese  principles  witii  the  Indian  nations  tuvelling 
uitliin  their  territorial  limits." 

Further:  Chancellor  Kent,  in  sunnnarising  tiie  de<'ision  of  the 
Supreme  Court  in  Mitclicl  v.  United  States,  (1)  stai-s  the  \\  liole 
d'K'tiine  ia  a  form  still    more  applicable  to  the  present   case.     We 

sa\s(-'): 
'•  Tlic   Supreme   Court   once    more   declared   the    same    general 

ijoctrine,  that  lands  hi  possession  of  friendly  [ndian.s  were  always, 
muU-v  the  cidonial  governments,  considered  as  heing  owned  by  the 
trilic  or  nation,  as  ""heir  common  pro^ierty,  by  a  [)orpetual  right  of 
iiu-scssion  ;  that  the  u'.timate  fee  was  in  the  crov/n  or  its  grantees, 
suhject  to  this  right  of  possession,  and  could  be  granted  by  the 
iidwu  upon  that  coi)diti(jn  ;  that  individuals  could  not  j)urchase 
Indian  '  ..o ,  ,  ithoiit  license,  or  under  rules  prescribed  l)y  law  ; 
that  \iiteos>io!i  was  considered  with  reference  to  Indian  habits  and 
iiio.h's  of  life,  and  the  hunting  grounds  of  the  tribes  were  as  much 
ui  flic  r  i'ctual  occu]iation  as  the  cleared  iields  of  the  whites,  and 
this  was  the  tenure  of  Indian  lands  by  the  laws  of  all  the  colonies." 
it  thus  appears,  that  in  the  United  States  a  traditional  ])olicy, 
derived  from  colonial  times,  relative  to  the  Indians  and  their  lands 
has  ripened  into  well  es'ablished  rules  of  law,  and  that  the  result 
is,  that  the  lands  in  the  jiossession  of  the  Indians  are,  tnitil  sur- 
rendered, treated  as  their  rightful  though  inalienable  property,  so 
far  as  i!'.'!  jiossession  and  enjoyment  are  concerned  ;  in  other  words, 
tliat  the  dominium  utile  is  recognised  as  belonging  to  or  reserved 
for  the  Indians,  though  the  dominium  directum  is  considered  to  be 
ill  the  I'nited  States.  Then  if  this  is  so  as  regards  Indian  lands  in 
the  liiited  States,  which  have  been  })reserved  to  tlu>  Indians  l)y 
the  constant  observance  of  a  [tarticnlar  rule  of  policy  acknowledged 
by  the  Fnited  Stdes  (\turts  to  have  been  origimilly  enforced  by 
the  Crown  of  (ireat  Britain,  how  is  it  jKi.ssible  to  suppose  that  the 
law  can,  or  rather  could  have  been,  at  the  date  of  confederation. 
[<il3]  iri  a  state  any  less  favourable  to  the  Indians  whose  lands  were 
situated  wit  Inn  the  dominion  of  the   British  Crown,  the  origimil 
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autluir  (if  tliis  bouefioont  (Inoiriiie  so  carefully  adhorod  to  in  tlu 
rnitc'd  States  fi-om  tlie  days  of  tlio  colonial  go\einiiieiits  ;'  There- 
fore, when  wo  consider  that  with  reference  to  Canada  the  uniffiriu 
practice  lias  always  been  to  recognise  the  Indian  title  as  one  which 
could  o.ily  be  dealt  with  by  surrender  to  the  Crown,  1  niaintjiin  that 
if  ther;!  had  been  an  o  itire  absence  of  any  writtiii  legislative  act 
ordaining  this  rule  as  an  e.\()resi;  {lositive  law,  we  ought,  just  as  the 
L'liited  S  atis  Coiu'cs  liavechnu',  to  hold  that  it  ucncvtheless existed 
as  a  rule  <  f  the  mnvritten  coiinuon  law,  whic'a  the  courts  woiv 
bound  to  enforce  as  such,  and  cou3e([U.'nLly,  that  the  24t]i  suli- 
secf.  of  sect.  f>l,  as  well  as  the  lODth  stjt.  and  the  5th  sub-sect. 
of  sect.  SI2  of  the  B.  N.  A.  Act,  must  all  be  read  and  construed 
upon  the  assunijition  that  these  territorial  rights  of  the  huliiuis 
were  strictly  legal  rights  which  liad  to  be  tnkeu  into  account  an.l 
dealt  with  in  that  distribution  of  proi>erty  and  proprietary  rights 
made  Li}>on  confederation  between  the  federal  and  provincial  govern- 
ments. 

The  voluminous  documentary  evidimce  printetl  in  the  case  contaiu,- 
numerous  Instances  of  otticial  recognition  of  the  doctrine  of  Indian 
title  to  unceded  lands  as  applied  to  Canada.  Without  referring  at 
length  to  this  evidence,  I  may  just  call  attention  to  one  document 
which,  as  it  contains  an  exjjression  of  opinion  with  reference  to  the 
title  to  the  same  lands,  part  of  which  ai'e  now  in  dispute  in  this 
cause  by  a  high  judicial  authority,  a  former  Chief  Justice  of  I'liper 
Canada,  is  of  peculiar  value.  In  the  ap])endix  to  the  case  fdi 
Ontario,  laid  liefore  the  .Judicial  Connnittee  in  the  boundary  case 
(1)  we  tind  a  letter  dated  1st  of  May,  18l!>,  from  Chief  Justice 
Powell  to  the  Lieutenant  Governor,  Sir  Peregrine  IMaitlami,  upon 
the  subject  of  the  conflict  then  going  on  between  the  Xoith-west 
[614]  and  Hudson's  Bay  Companies,  and  of  Avhich  the  territory  now 
in  (juestion  was  the  scene.  The  Chief  Justice,  writing  upon  tlie 
jurisdiction  of  the  I'pper  Canada  courts  in  this  territory,  and  of  an 
Act  of  Pai'Iiament  relating  thereto,  .saj's  : — 

"  The  territory  which  it  ati'ects  is  in  the  Crown  and  ]»art  of  a  dis- 
trict, but  the  soil  is  in  the  aborigines,  and  inhabited  only  by  Indians 
and  their  lawless  followers," 

There  canriot  be  a  more  distinct  statement  of  the  rights  claimed 
by  the  apiiellants  to  have  existed  in  the  Indiana  than  this,  and  if 
the  soil,  /.  e.,  the  title  to  the  soil,  was  in  the  Indians  in  1819,  it 
must  have  so  remained  down  to  the  date  of  the  North-west  Angle 
Treaty  No.  3,  made  in  187:5. 

Then  it  is  to  be  borne  in  mind  that  the  control  of  the  Indians  and 


(1)  At  page  134. 
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of  the  lands  occiiiiied   by  the   Iiidi.'ins  had,  until  u  C(inii)ai"itivcly  l,s«.S 

recent  ponod,  been  retained  in  tlio  hands  of  the  Jnipeiial  (iovern-     ^,^,  q~.j^^. 
ment.     For  some  fifteen  years  after  local  self-government  hail  l)een    rink's  Mii.i 
■ii'ciirded  to  the  Province  of  Canada  the  management    of    Imlian 
atfairs  reniaineil  in  the  hands  of  an  Imperial  othcer,  subject  only  to 
tiie  uersonal  direcliou  of  tlie  (iovernor-Cieneral,  and  entirely  inde- 
iiendent  of   tlie   local   goverinuent,  .nid    it    was   only  al'out.  the  year 
iSiW,  during  the  administration  of  Sir  Edmund  Head,  and  after  the 
new  svsieiu  of  government  had  ])een  sncci's-fidly  established,  that 
the  direction  of  Indian  all'airs  was   handed   over  to  the  executive 
authorities  of   the    late   Frovinee  of   C;in;ida.      Fuiliier,  it   is  to  lie 
iihserved,  that  l>y  the  terms  of  tlie  24t]i  sub  sect,  the  ]i(.\ver  to  legis- 
late concerning  Indians  as  distinct  from  Jamls  reserved,  is  expressly 
:issi"iied  t<i  the  Dominion  GovernnK'nt,  and   this   legislative  powi^r 
■qmears,  by  tlie  tacit  ac(|uieseence  of  all  ihi;  lU'W  governuu'Ots  called 
into  existence  by  confederation,  to  include  tlie  burden  of  ]iroviding 
fur  the  necessities  of  the  Indians  which  has  since  lieen  borne  exclu- 
sively bv  the  government   of  tlie   Dominion.     At  all   events,    the 
[(ilol  exclusive  right  of  legishiting  respecting  Indian  ailairs  is  tlais 
ittrdaitcd  by  this  clause  to  the  Parliament  of  Canada.     This  must 
iiichtile  the  right   to  control   the   exercise,  by  the  Indians,    >f  tin 
iiiiwer  of  making  treaties  of  surrender,  and  since,  as  already  shown, 
it  is  tiulv  by  means  of   formal   treaties    that    the  Indian  title  can  be 
jiroiicrly  surrendered  or  extinguished,  parliament  must  necessai  il,\ 
have  the   power,   as   incident   to   the   general    man.igement    of   tin 
Indians,  of  so  legislating  as  to  restrain  or  regulate  tlie  makin-  of 
treaties  of  surrender  which  might  be   deemed  im|n'o\ident  disposi 
tiuns  of   Indian  hinds.     If  this  were  not  so,  and  jiarliament  did  n^'t 
possess  this  power  of  absolute  conti'ol  over  the  Indians  in  res]ieet  <  f 
their  dealings  with  their  lands,  the  jtrovisions  of  the  24tli  sub-sect, 
would  be  most    incongruous  and   unreasonable,  for   in    that  case, 
whilst  on  the  one  hand    p;irliainent  would   have  to  provide  for  the 
necessities  of  the  Indians,  on  the  other  hand  it  wimld  not  luue  the 
means  of  restraining  these  wards  of  the  Dominion  Government  from 
wastuig  the  means  of  self-sujiport   which  their  hunting   ground.s 
atlbrded.     Then,  takhig  into  cimsidoration  this  wide  power  of  legis- 
lation respecting  the  Indian  tribes,  and  seeing  that   it  must  neces- 
sarily include  a  power  of  eontnd  over  all    Indian   treaties  dealing 
with  proprietary  I'ighta,  it   is  surely  a  legitimate  api)lication  of  the 
maxim  iio!<citiir  a  soclln  to  construe  the  words  ''Lands  reserved  for 
the  Indians"  as  embracing  all  territorial  rights  of  Indians,  as  well 
those  in  lands  actually  appro|)riated  for  reserves  as   tlmse  in  lands 
■.vhich  had  never  been  the  subji'ct  of  surrender  ;it  all. 
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,,     ^  ■'rcttt  forcL',  we  tiiul,  tliat  at  the  date  of  cunfeder.ition  the  Indiiiiis 

St.  Cathk- 
kink's  Mill-   by  tlie  constant  usage  and  practice  of  tlie  Cr.iwn,  were  consideivd 

i^LMHKit        ^'^  possess  a  certain  proprietary  interest  in  the  unsui'rendered  liuii'is 
Company      [tilli]  which  tliey  occupied  as  liunting  grounds  ;  that  this  usage  !i;ii] 
The  Qukkn.    eitiier  ripened  into  a  lule  of  tlie  coiunion  law  as  applicable  to  t'n' 
„  American  Coloni.  s,  or  that  such  a  rule  had  been  derived  from  the !» ,v 

Cnrirr         of  nations  and  h'ul  ni  this  way  been  imported  into  the  colonial  law  m 
J_U.    ■  '    ap))lied  to  Indian  Nations  ;  that  such  profjcrty   jf  the  Indians  w,is 
Strong,  J.      usufructuary  oidy  and  coiUd  not   t>>  alienated,  except  b_,    .arreiuUr 
to  the  Crown  as   the  ultimate  owner  of   tlie  soil  ;  and  that  thust' 
rights  of  property'  were  not  inaptly  described  by  the  words  "  lauds 
reserved  for  the    Indians,"   whilst  they  could  not,   without  doiii^; 
violence  to  the  meaning  of  language,  be  comim'sed  in  the  descrip- 
tion of  public  lands  which  the   Provinces  coula  sell  and  disj)ose  nf 
at  their  will.     Further,  we  llnd  from  the  conjunction  of  the  w,.rl 
"  Indians  "  with  the  expression  *'  lands  reaci-ved  for  the  Indians    i:i 
the  24th  sub-section  of  section  !tl  of  the  British  North  America  Ac:. 
that  a  construction  which  would  place  unsurrendered  lands  in  tla 
category  of  ''public  lands"  ap[>roi>riated   to  tlie  Provinces  wuuld 
be  one  which  woidd  bring  different  provisions  of  the  Act  into  diiwt 
I'ontlict,  since  sucli  lands  would  be  subject  to  the  disposition  of  tlu' 
local  legislature  under  sub-section  5,  and  at  the  same  tim*^  it  wonil 
be  within  the  j)nwers  of  the  Dominion  Parliament,  in  the  exercise 
of  its  general  right  of  legislation  regarding  the   Indians,  to  restrain 
surrenders  or  extinguishments  of  the  Indian  title  to  such  lands,  ai:' 
thus  to  render  nugatory  the  only  means  npen   to  the  Provinces  nf 
making  tlie  lands  available  for  sale  and  settlement.     Then,  tlicif 
being  l)Ut  two  alternative   modes  of  avoiding  this  conflict,  one  by 
treating  the  Briti.sh  North  America  Act  as  by  implication  ab.dish- 
ing  all  right  and  ^troperty  of  the   Indians  in  unsurrendered  laiuU, 
thus  at  one  stroke  doing  away  with  the  traditional  policy  ai^uve 
noticed,  and  treating  such  lamls  as  ordinary  crown  lands  in  which 
the  Indian  title  has  been  extinguished,  the  other  by  holding  tint 
such  uiisurivudered  lands  are  to  be  cousidered  as  embraced  in  the 
[(>17]  description  of  "  lands  reserved  for  the  Indians,     it  apjiears  tu 
nie  tiiat  the  first  alternative,  which  would  attribute  to  the  huiieri;'.! 
Parliament  the  intention  of  taking  away  iirojirietdry  rights,  without 
express  words  and  without  any  adeipiate  reason,  and  of  doing  away 
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at  a  most  inopportune  time  with  the  hmg  cherished  and  most  suc- 
ct'ssfiil  policy  originally  iniiuguratod  by  the  British  riovernment  for 
tlic  treatment  of  tlie  Indian  tribes,  is  totally  inadmissible  an<l  must  kVnk'm  Mi'u 
be  rejected.  The  inevitable  conclusion  is,  that  the  mode  of  inter- 
pretation secondly  presented  is  the  correct  one,  and  that  all  hinds 
in  i)osse3-ion  of  Jndian  tribes  not  surrendered  at  tlie  date  of  cou- 
t  ileration  are  to  be  deemed  "  lands  reserved  for  the  Indians,"  the 
ultimate  title  to  which  .it-  st  be  in  the  Crown,  not  as  repre.-ientiiig 
rlie  Province,  but  in  right  of  the  Dominion,  the  Indians  having  the 

ri"ht  of  enjovmeiK  and  an  inalienable  possessory  title,  until  such  

title  is  extinguished  by  a  treaty  of  surrender  which  the  Uoiniiiion      ^"""^'  '  • 

is  alone  competent  to  enter  into.     To  these  consideiatit):is  must  be 

a'ltled  tiie  further  and  weighty  reason,  that  the  construction  just 

indii-ated  is  most  fair  and   rt-astjiiable,    inasmuch  as   the  Dominion, 

heiii"  burdened  with  the  support  and  maintenance  of  the  Indians, 

oui'ht  a'so  to  have  the   lienelit  of  any  advantage  which  maj  be 

derived  from  a  surrender  of  their  lands. 

T:i  these  arguments  the  resiiondent  opposes  others  of  varying 
uei'dit  and  imixjrtauce,  which  may,  as  far  as  I  can  see,  be  all  classed 
iiiider  two  heads.  First,  it  is  attemi)ted  to  show  by  reference  to  a 
variety  of  documents,  consisting  of  legislative  and  administrative 
■icts,  public  correspondence  and  otHoial  ri'ports,  all  of  which  I  con- 
cede are  ipiite  admissible  for  the  jiui.  .  ^e,  tiiat  the  words  "  hinds 
reserved  for  the  Indians"'  had,  at  the  time  of  ot)ntederation,  a  iiuired 
a  well  recognised  secondary  meaning,  and  tliat  they  were 
[Cdsj  synonym  us  with  Indian  reserves  and  were  contined  to  lands 
apprupriated  to  tlie  Indians  by  grant  from  the  Crown,  or  lands 
whicli  the  Indians  had  themselves  reserved  by  excepting  them  fr  m 
treaty  surrenders.  The  answer  to  this  is,  in  my  opinion,  very 
[ilaiii.  It  is  true  that  these  documents  do  show  that  lands  so  specifi- 
cally a[ppropriated  to  the  Indians  have  always  been  treated  and  are 
t(i  lie  considered  as  lands  ''  reserved"  for  the  Indians,  and  therefore 
lauds  eoinpriseil    in    the  description  given  in  the  24th  sub-section 

it  section  Itl,  but  it  does  not  follow  from  this  that  the  clear  and 
undoubted  title  of  the  Indians,  to  their  peculiar  interest  in  ansur- 
roiulered  lands  is  not  also  included  in  the  same  descripti"n.  The 
inference  would  rather  be  against  a  constructvm  which  Would  attii- 
liLite  t  <  the  Imperial  Parliament  the  intention  of  imdving  a  purely 
arbitrary  distinction  between  the  two  classes  of  Indian  property, 
*iir  if  it  is  once  admitted  or  established  that  the  Indians  have  a  pro- 
[uietary  interest  inlands  not  surrendered  by  them,  a  point  on  whieii 
iliere  can  really  be  no  serious  doubt,  the  same  reasons   which  in- 

lueed  Parliament  to  throw   around  the  mimu'  territorial  interests 
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l^ortant  territori.il  rights  in  unsurrendered  lands. 

The  other  principal  arg\nnent  relied  upon  for  tlie  resjxmdent,  in 
one  derived  fiom  the  sujtposed   inconvenience  which  would  resiih 
from  the  proprietary  interest  in  this  large  tract  of  territory  Ijecom- 
ing  vested  in  t!ie  Dominion  Government.     I  can  see  no  force  in 
tills,      r  am  unable  to  see  that  any  such  result  nuist  necessarily,  or 
is  even  likely,  to  follow,  because  the  proprietorshij)  of  the  soil  in 
a  large  tract  of  land  situate   witliin   the  conlines   of  a   particiilir 
[1)19]  Province,  is  vested  in  the  Dominicm,  whilst  the  political  right.s, 
legislative  anil  administrative,  over  the  same   territory,  are  vo.steil 
in  the  provincial  govermuent.      Tnstancs  of  sucli  ownershij)  by  a 
federal  government  witliin  the  limits  and  subject  to  the  jurisdietioii 
of  local  governments,  provinces,  or  states,  are  easily  to  l)e  fuuml, 
and  it  has  never  been  suggested  that  any  i)olitioal  inconvenience. 
ox  clashing  of  jurisdiction,    has  resulted  frcm   them.      !n   all  t In- 
states of  the   American    I'nicm,   exce;)t  the   original   thirteen  and 
seven  others  t'ormeil  out  of  cessions  of  territory  by  originnl  States, 
viz.:  Maine,  N'ermont,  Tennessee,  Kentucky,    West  N'irginia,  Ala- 
bama and  Mississippi,  and  Texas,  (which  was  admittedto  the  Iriiiin, 
as  a  state  already   formed  out    of   foreign   territi-ry,)    the    fedeial 
government  was  the  original  proprietor  of  the  soil,  and  still  remain- 
so  as  regards  ungranted  lands.     We  may,  therefore,  ]n'esume  that  a 
system  which  has  prevailed  and  still  prevails  in  seventeen  states  of 
the  Union,  and  which  also  exists  in  our  own  Province  of  Maniloha, 
and  must  likewise  api)ly  to  all  future  Provinces  formed  out  of  the 
North-West  Territory,  cannot  be  so  incomi>atible  with  the  political 
rights  of  h>cal  governments,  or  v/ith  the  material  interests  of  the 
peojjle,  as  to  re(iuire  us  to  depart  from  the  ordinary  and  well-under" 
stood  rule  of  statutory  construction,  and  to  ascribe  to  the  Im])erial 
Parliament  the  intention  of  abolishing  by  implication  Indian  titles 
which  the  Crown  had  uniformly  recognised  for  a  long  course  of 
time,  and  protection  to   which  had  been  expressly  ordained  and 
guai'anteed   by  a  proclamation  of  the   King  more  than  a  century 
old. 

The  objection,  that  the  interests  of  the  public  would  be  preju- 
diced by  attributing  the  ultimate  crown  title  in  Indian  lands  to  the 
Dominion  instead  of  to  the  Province,  seems  to  imply  that  this  dis- 
pute is  to  be  considered  as  a  continuance  of  the  contest  respectini,' 
the  provincial  boundaries  of  Ontario  and  Manitoba  I  cannot 
[620]  assent  to  this.     The  question  between  the  two  provinces  was 
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.•n  wliifli  the  rii^hts  of  i\v<i   listinct  political  coniinunities,  each  iss8 

reprcsentini,'  separate  anil  (iistmct  portions  of  the  i,'eneral  public  of 
the  Dominion,  came  into  contlict.  In  the  present  case  wo  are  en - 
titlc'l,  iiuleed  binind,  to  assume  that  in  tlie  disposal  of  these  lands 
fdv  th''  puriioses  of  settlenuMit  the  interests  of  the  public,  as  well 
fli..  i)iil)lic  of  (.)ntario  as  of  Canada  at  lari^e,  will  be  as  well  served 
liy  tlie  Doininion  as  by  the  Province.      I   have    already  shown  that  _£_"  " 

tlie  ownership  by  the  Domiriion  of  territory  included  within  the  SrruKiiK 
limits  of  the  Province,  is  in  no  way  inconsistent  with  the  political 
I'i 'lits  of  the  latter  as  re;.,fards  'government  and  legislation.  The 
,,nlv  I'L'fil  ([Uestioii,  therefore,  can  be  and  is,  that  as  to  which  gov- 
crmiK'iit  has  the  better  title  to  the  fund  to  be  produced  by  the  sale 
of  these  lands,  and  if,  in  construini,'  the  statute,  we  are  to  take  into 
considevatioii  argnuients  based  on  the  fairness  and  eijuity  of  'givinif 
ro  one  government  rather  than  to  the  other  the  title  to  this  fund,  I 
have  no  hesitation  in  assiifnin<^  the  better  right  to  the  Dominion. 
I  see  nothing  ineiiuitable  or  inconvenient,  but  much  the  reverse,  in 
a  construction  of  the  statute  which  has  the  effect  of  attributing  the 
iirotits  arising  from  the  surrender  and  sale  of  Indian  lands  to  the 
Dominion,  upon  which  is  cast  the  Imrthen  of  providing  for  the 
I'oveniiuent  and  support  of  the  Indian  tribes  and  tlie  management 
i.f  their  property,  not  onlj-  in  the  Provinces,  but  throughout  the 
wide  domain  of  the  North-West  Territories,  rather  than  upon  the 
Pr(.viiices,  who  are  not  only  free  from  all  liabilities  resi>ecting  the 
IiuliaiLS,  but  are  not  even  empowered  to  undertake  them  and  can- 
not legally  do  so. 

Si>  far  as  arguments  derived  from  expediency,  public  policy,  and 
convenience  are  to  have  weight  in  removing  any  ambiguity  which 
may  be  fairly  raised  with  reference  to  the  meaning  of  the  terms 
[021]  "  lands  reserved  for  the  Indians,"' there  were  some  invoked 
by  the  learned  counsel  for  the  aiipellants  which,  in  my  opinirni,  far 
exceed  in  weight  any  of  the  same  class  put  forward  on  behalf  of 
tliL-  ivspoudent.  Is  it  to  be  presumed  tliat  by  the  109th  and  117th 
sects,  of  the  BN. A.  Act,  it  was  intended  to  abrogate  entirely  the 
well  understood  doctrine,  accordiug  to  which  the  Indians  were 
recognised  as  having  a  title  to  the  lands  not  surrendered  l)y  them, 
which  had  been  acted  upon  for  at  least  one  hundred  years,  and 
which  had  received  the  express  sanc'.ion  of  the  Crown  in  a  royal 
proclamation,  wherein  the  Indians  are  assured  that,  to  the  end 
that  they  iiiight  be  convinced  of  the  King's  justice  and  determined 
resolution  to  remove  all  reasonable  cause  of  discontent,  their  Unds 
not  cedel  to  or  purchased  liy  the  Crown  should  be  reserved  to  them 
fur  their  hunting  grounds  I  And  is  it  to  be  supposed  that  this  was 
lU 


I'' 


'•,K''. 


I'I":: 


■t  .'■ 


•::.,, 


bill!!' 


•  1 
.  1. 


liil 


HO 


PIUVY  corxc!!., 


1888 

>— ,— ' 

St.  Cathk- 
uink'h  Mwa.' 

INC  ANI> 

Ijl'MHKIt 

<  'OMI'ANY 

T!M:(^rKKN. 

Cni'liT 

OK  CaN.MiA. 

Strong,  J. 


dona  (if  tilt' iiiuro  iiMtioii  of  tlnj  Imperiiil  Parliament,  wirlinut  ain 
suggestion  or  retpiest  from  the  body  of  delei'atcs  asacmhled  in  tin 
cont'ereiiee  by  wliioli  the  terms  and  plan  of  confederation  w^m 
settled,  or  otluTwise  from  this  side  of  tlu^  Atlantic  '.  And  can  tlmt 
be  considered  a  reasonable  construction  which  would  attribute  t( 
Parliament  the  intention  to  luakc  tin's  great  change,  and  thus  tc 
break  faith  with  the  Indian  tribes  by  abrogating  the  privileges  c  n- 
ferred  by  a  iiroclamation  wliich  they  had  always  regarded  as  tlic 
charter  of  their  rights,  just  as  Canada  was  on  the  eve  of  ac(|uiriii- 
from  the  Hudson's  Bay  Company  a  large  territory,  which  would 
place  in  subjection  to  the  new  dominion  an  Indian  ixipulation  far  in 
excess  of  tiie  aggregate  of  that  contained  in  all  the  uld  Provinces 
together,  a  population  which  it  would  be  of  the  utmost  importance 
to  c<mciliate,  and  wliich  would  be  sure  to  be  alt'ected  by  any  w  iiit 
of  good  faith  practised  tf)wards  the  Indians  of  the  Provinces  '.  l!o- 
fore  we  can  say  that  the  language  t)f  the  24th  sub-sect,  of  sec.  !Jl 
[622]  is  to  receive  the  interpretation  contended  for  by  the  respun- 
dent,  we  must  be  prepared  to  answer  these  ((uestions  in  the  attir- 
mative.  This  I  cannot  bring  myself  to  do,  but  I  am  comjiellcd  to 
prefer  the  plain  primary  meaning  of  the  words  in  ijuestion  contoml- 
ed  for  by  the  appellants,  according  to  which  lands  reserved  tm- 
the  Indian^*  include  unsurrendered  lands,  or,  in  o'her  words,  nil 
lands  reserved  for  the  Indinns, and  not  merelv  a  particular  class  nf 
such  lands. 

To  the  objections  just  mentioned  it  is,  however,  answered,  thai 
all  the  obligations  of  the  Crown  towanls  the  Indians  incidental  ti 
their  unsurrendered  lands,  and  the  right  to  acquire  such  lamls  and 
to  make  compensation  therefor  by  providing  subsidies  and  annuiuc.>- 
for  the  Indians,  attach  to  and  may  be  performed  by  the  Provinces 
as  well  as  by  the  Dominion.  The  proper  rejoinders  to  this  h;i\c 
been  already  indicated,  but  may  be  more  fully  stated  as  follows. 
First,  a  construction  which,  without  any  adetjuate  reason,  wmild 
apportion  the  management  of  the  Indians  and  their  lands  between 
two  Ciovernments  and  two  sets  of  otlicers,  whilst  it  is  olivious  that 
an  administration  of  Indian  ati'airs  as  a  whole  bj'  one  (lovernnieiit 
and  one  set  of  officers  cf)uld  alone  be  practicable  and  benelicial, 
would  be  so  eccentric  kiuI  arbitrary  that  nothing  but  express  words 
could  authorise  it.  Secondly,  the  Provinces  are  <  Joveriuiicnts  of 
limited  capacities,  executive  as  well  as  legislative,  and  amongst  the 
powers  attributed  to  the  Provincial  Governments  and  Legislature.'^ 
by  the  B.N. A.  Act,  none  can  be  found  which  would  authtrise  such 
a  dealing  with  Indians  in  respect  of  their  landa.  It  cannot  be  pre- 
tended that  any  such  power  is  conferred  in  express  terms,  and  none 
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can  be  implied,  since  such  an  implication  would  be  in   dircc    con-  ik88 

diet  with  tlie  iiiily  meaning  wliioli   can  bj  sensibly  altaclied  to  the  ~~ 

r,32;5l  word  "  Indians'"  as  used  in  the  l.'4tli  sub-sect,  of  sect.  !U,  con-    rink's  Mii.i 
Biderod  ajiart  altojietlier  from  the  subHeijuont  words  "  and  lands  re-       j^iVm^ikk 
served  for  tiie  hiilian8,"by  which  word  "  Indians,"  8'andinj,'abine,  it      Company 
must  have  been  intended  to  a8si<,'n  to  the  Dominion  the  tutelage  or    1',,^  (^ckkn 
L'liardiaiiBliip  of  tlie  Indians  and  tho  riglit  to  regulate  their  relations  ~    ; 

with  the  Crown  generally,  a  dut\  wliich  could  not  bo  properly  per- 
formed by  the  Dominion  if  the  tribes  were  liable  to  be  besot  by  the 
Provinces  seeking  surrenders  of  their  lands.  Oiitlie  wliole,  tiiere- 
f  lie  the  result  is  that  the  o^nstructitni  contended  for  by  the  re- 
spuiident,  that  unsurrendered  Iiuliau  lands  vested  in  the  Provinces, 
under  the  lOl'th  and  llTtli  sects,  would  pra'ticilly  annul  the  well 
recc'iiised  doctrine  of  an  J ndian  title  in  these  lands,  and  for  tliat 
reason  alone  is  therefore  uiadniissilile. 

It  apiiears  to  me,  therefcu'e,  that  the  contentiona  of  the  respon- 
dent entirely  fail,  and  that  were  there  nothing  more  to  be  said  the 
ap[iellant8  would  be  entitled  to  judgment  on  this  appeal. 

So  far  I  have  considered  and  dealt  with  the  case  upon  the 
assuin|itiou  that  there  were  noextrinsiccircumstances,  documents,  or 
cuii'dc  of  conduct,  from  which  we  could  derive  assistance  in  placing 
a  lue.ining  upon  the  words  of  the  24th  sub-sect.,  beyond  the  estab- 
lisliei  usage  of  the  Crown,  according  to  whicii  the  Indians  were 
f msidered  as  possessing  tlie  ])roprietary  interest  already  referred  to 
i;i  their  ansurreudered  lands,  it  appears,  ho'.vever,  that  a  much 
striMiger  case  than  this  is  made  in  favour  of  the  construction  cou- 
teii'le  1  for  by  the  appePants,  for  we  liud  that  in  the  proclamation  of 
Kiiij.'  George  III,  (1)  already  incidentally  alluded  to,  which  had  the 
force  of  a  statute  and  was  in  the  strictett  sense  a  legislative  act,  and 
which  had  never,  so  far  as  I  can  see,  b-en  reiiealed,  but  remained, 
asrcyards  so  much  of  it  as  is  now  material,  in  force  at  the  date  of 
confederation,  Indian  lands  not  ceded  to  or  purchased  by  the 
F\ing,  '.'.,  hinds  not  surrendered,  are  expressly  described  in 
[(i2l]  terms  as  lands  "reserved  to  the  Indians  ;"  the  two  expres- 
sions "lands  not  ceded  to  or  purchased  by  the  king."  and  "lands 
reservcil  to  the  Indians,"  being  expressly  treated  as  convertible 
terms.  This  proidaination  was  that  of  the  7tli  of  October,  1703, 
by  which  provision  was  made  for  the  government  of  certain  terri- 

(1)  Av/t  vol.  3,  p.  447. 
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tork'H  !iC4uirecl  by  (Jreat  Britain  by  coiujuest  during  tlie  seven 
years'  war,  ami  whicii  hail  been  ceded  by  the  treaty  of  peace  cnn- 
eluded  at  Paris  between  France,  England  and  Spain,  on  the  10th 
February,  17<i3.  By  this  proclamation  f  >ur  separate  governmentH 
were  established,  viz.,  those  of  (Jrenada,  East  and  West  Florida, 
and  (Juebec,  and  the  limits  of  each  province  were  deiined,  those  of 
Quebec  not  CMuiprishig  the  whule  territory  of  Canada  ceded  by 
France,  and  being  of  much  smaller  extent  than  those  afterwards 
ascribed  to  the  second  i)rovince  of  the  same  name  by  the  Quebec  Act 
parsed  in  1774  (1).  The  description  of  the  territory  included  in 
the  government  nf  Quebec  erected  by  the  proclamation  is  a   follows 

"  First,  the  government  of  Quebec,  bounded  on  the  Labrador 
coast  b}'  the  river  St.  John,  and  from  thence  by  a  line  drawn  from 
the  head  of  that  river,  through  the  Lake  St.  John  to  the  .south  end 
of  the  Lake  Nipissim,  from  whence  thesaid  line  crossing  the  River  St. 
Lawrence,  and  the  Lake  Champlain,  in  45  degrees  of  north  latitude, 
passes  along  the  high  lands  which  divide  the  rivers  that  empty 
themselves  into  the  said  River  St.  Lawrence  from  those  which  fall 
into  the  sea;  and  also  along  the  noi'th  coast  of  the  Bayes  des  Chaleurs 
and  the  coast  of  the  gulf  of  St.  Lawrence  to  Cape  Rosieres,  and 
from  thence  crossing  the  mouth  of  the  river  St.  Lawrendfe  by  the 
west  end  of  the  Island  of  Anticosti,  terminates  at  the  aforesaid  river 
St.  John." 

This  description,  manifestly  d>es  not  include  the  lands  now  in 
question 

The  proclamation  after  declaring  that  the  King  had  issued 
Letters  Patent  to  the  Grovernors  of  these  several  colonies  directing 
the  calling  of  general  assemblies  for  puri)oses  of  legislation  and 
some  v)ther  provisions  immaterial  here,  ])roceed8  to  ordain  certain 
[025]  regulations  respecting  Indians  and  Indian  lands,  as  follows  ;  — 

"  And  whereas  it  is  just  and  reasonable  and  essential  to  our  inter- 
est and  the  security  of  our  colonies  that  the  several  nations  or 
tribes  of  Indians  with  whom  we  are  connected  and  who  live  under 
our  protection  should  not  be  molested  or  disturbed  in  the  possession 
of  such  parts  of  our  dominions  and  territories  as,  not  having  been 
ceded  to  or  purchased  by  us.  are  reserved  to  them  or  any  of  them 
as  their  hunting  grounds  :  We  do  therefore,  with  the  advice  of  our 
Privy  Council,  declare  it  to  be  our  royal  will  and  pleasure,  that  no 

(1)  14  G.  3,  c.  83 ;  ante  vol.  3,  p.  445. 


■f.l 


PrilVT   COUNCIL. 


149 


m 


SuruEMK 

PoT-UT 

Of  Canada, 
Strung,  .T. 


(Jovcrnnr  or  Commander  in  Chief  in  any  of  our  Colonies  of  Quebec,  1888 

East  Florida  or  West  Florida,  do  presume,  upon  any  ])retenco  what-  ' 

ever,  to  grant  warrants  of  survey,  or  pass  any  patents  for  lands,    rink's  Mill- 
beyond  the  bounds  of  their  respective  Governments  as  described  in       Lv.mbkr 
tlieir  Commissions  ;  as  also,  that  no  Governor  or  Commander   in      Company 
Chief  of  any  of  our  otht^r  colonies  or  plantations  in  America  do    TheQukkn, 
iirt'sume  for  the  present  and  until  our  further  pleasure  be  known,  to 
<,'iant  warrants  of  survey,  or  pass  patents  for  any  lands  beyond  the 
he  ids  or  sources  of  any  of  the  rivers  which  fall  int<>  the  Atlantic 
ocean  from  the  west  or  north-west,  or  upon  any  lands   whatever 
wliich,  not  having  been  ceded  to  or  purchased  by  us  as  aforesaid, 
are  reserved  to  the  said  Indians  or  any  of  them. 

"  And  we  do  further  declare  it  to  be  our  royal  will  and  pleasure, 
for  the  present,  as  aforesaid,  to  reserve  under  our  sovereignty,  jto- 
tection  and  dominion,  for  the  use  of  the  said  Indians,  all  the  land  and 
territories  not  included  within  the  limits  of  our  said  three  new 
(Jovernments,  or  within  the  limits  of  the  territory  granted  to  the 
Hudson's  Bay  Company  ;  as  also  all  the  lands  and  torrit(jries  lying 
to  the  westward  of  the  sources  of  the  rivers  which  fall  into  the  jea 
from  the  west  and  north-west  as  aforesaid  ;  and  we  do  hereby 
strictly  forbid,  on  pain  of  our  dis|)leasure,  all  o;ir  loving  subjects 
from  making  any  purchases  or  settlenieuts  whatever,  or  taking 
possession  of  any  of  the  lands  above  reserved,  without  our  8j)ecial 
leave  and  license  for  that  purpose  first  obtained. 

"  And  we  do  further  strictly  enjoin  and  require  all  persons  what- 
ever, who  have  either  wilfully  or  inadvertently  seated  themselves 
upon  any  lands  within  the  countries  above  described  or  upon  any 
other  lands  which,  not  having  been  ceded  to  or  purchased  by 
lis,  are  still  reserved  to  the  said  Indians  as  aforesaid,  forthwith  to 
remove  themselves  from  such  settlements. 

"  And  whereas  great  frauds  and  abuses  have  been  connnitted  in 
tile  purchasing  lands  of  the  Indians,  to  the  groat  prejudice  of  our 
interests,  and  to  the  great  dissatisfaction  of  the  said  Indians,  in 
order  therefore  to  prevent  such  irregularities  for  the  future,  and  to 
the  end  that  the  Indians  may  be  convinced  of  our  justice  and 
determined  resolution  to  remove  all  reasonable  cause  of  discontent, 
[026]  we  do,  with  the  advice  of  our  Privy  Council,  strictly  enjoin  and 
reiiuire,  that  no  private  person  do  presume  to  make  any  purchase 
fr.iui  the  said  Indians  of  any  lands  reserved  to  the  said  Indians 
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within  thi/se  parts  of  our  colonies  where  we  have  thought  proper  to 
allow  settlement  ;  but  that  if  at  any  time  any  of  the  said  Indittna 
.  should  le  inclined  to  dispose  of  the  said  lands  the  same  shall  be 
purchased  only  for  us,  in  our  name,  at  some  public  meeting  or 
assembly  of  the  said  Indians,  to  be  hi'ld  for  that  purpose  by  the 
CJovernor  or  Commander-in-Chief  of  our  colony  respectively  within 
which  they  shall  lie." 

This  same  proclamation  was  the  subject  of  jmlicial  consideration 
in  the  celebrateil  case  of  Campbell  v.  Hall  (1),  and  its  effect  ainl 
operation  was  fully  considered  by  Lord  Mun.stield  in  his  judgment 
in  that  '"ase. 

Ai  is  well  known,  it  was  determined  in  the  case  of  Campbell  v. 
Hall  (1),  that  the  king  had  power  to  legislate  as  roi,'ards  ceded  and 
coufjuered  colonies,  and  that  this  identical  proclamation  now  under 
consideration  had  the  force  of  law  in  the  colonies  to  which  it  applied, 
though  it  was  also  determined,  that  the  king,  having  by  it  ordained 
the  calling  of  legislative  assemblies  in  the  several  cohmies  men- 
tioned, his  powe'-  of  legislation  was  thereby  exhausted,  and  that  a 
subsequent  proclamarlon  with  reference  «,o  Grenada  was  of  tid 
legislative  force.  In  the  present  case  the  importance  of  this 
proclamation  is  paramount,  and  appears  to  me  to  be  by  itself 
decisive  of  the  present  appeal.  In  the  first  place,  it  gives  legisla- 
tive expression  and  force  to  what  I  have  heretofore  treated  as 
depending  on  a  regulation  of  policy,  or  at  most  on  rules  of  unwritten 
law  and  official  practice,  namely,  the  right  of  the  Indians  to  enjoy, 
by  virtue  of  a  recognised  title,  their  lands  not  surrendered  or  ceded 
to  the  Crown  ;  it  prohibits  all  interference  with  such  lands  by 
private  persons  by  way  of  purchase  or  settlement,  and  limits  the 
right  of  purchasing  or  obtaining  cessions  of  Indian  lands  to  the 
king  exclusively.  Next,  by  the  words  "  to  lands  which  not  having 
been  ceded  to  or  purchased  by  us  are  still  reserved  to  the  said 
Indians  as  aforesaid,"  it  indicates  that  "  lauds  reserved  for  the 
[027]  ludans"  was  a  description  and  definition  applicable  to  and 
indeed  convertible  with,  unsurrendered  or  non-ceded  lands.  It 
thus  furnishes  us  with  a  key  to  the  meaning  of  the  words  ''lands 
reserved  for  the  Indians,"  an  expression  which  appears  to  have 
<'riginated  in  this  proclamation,  and  it  entitles  us,  whenever  we 
dnd  the  same  words  used  in  a  statute  or  public  document,  without 

(1)  I  Cowper  204. 
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a  coatoxt  indicating  that  it  is  used  in  some  restricted  sense,  to  i,s88 

infer  tliat  it  includes  khose  rights  of  tlie  Indians  in  their  unsur- 
rendered lands  which  it  was  one  of  the  principal  purpiwes  of  the 
proclamation  to  assure  to  them.  If  the  effect  of  this  proclamation 
as  applicable  to  the  present  case  stopped  here  it  would,  as  it  seems 
to  mo,  be  conclusive,  for  being  a  legislative  act  having  the  force  of  Thk  </i  kk.v 
H  statute  it  has  never,  in  my  opinion,  been  repealed,  but  has,  so  c,!Z77.,„ 
far  HS  it  regulates  the  rights  of  the  Indians  in  their  un<(urrend<»red 
lands,  remained  in  force  to  the  present  da}'.  It  was  therefore,  in 
force  at  the  date  of  the  passage  of  the  B.  N.  A.  Act,  and,  if  I  am 
correct  in  this,  I  am  warranted  in  saying,  that,  in  the  face  of  its 
express  provisions  that  Indian  lands  not  surrendered  or  ceded 
to  the  Crown  shall  be  considered  "  lands  reserved  to  the  Indians," 
it  is  impossible  to  reject  the  ecjuivalent  interpretation  that  lands 
reserved  for  the  Indians  mean  lands  not  ceded  by  the  Indians, 
whii^li  is  all  the  appellants  contend  for.  But  this  proclamation  has, 
as  it  appears  to  me,  an  application  far  beyc  ^  that  already  men- 
tioned. It  not  only  gives  us  a  clue  to  the  meaning  of  the  term 
"lauds  reserved  for  or  to  the  Indians,"  but  it  apjdies  directly  and 
in  terms  to  the  present  lands.  By  the  first  clause  of  the  extract 
from  the  proclamation  w^hich  I  have  read  the  king  declares  it  to  be 
his  will  and  pleasure  to  reserve  under  his  sovereignty,  protection 
and  dominion,  for  the  use  of  the  said  Indians,  all  land  and 
territory  not  included  (1)  within  the  limits  of  "our  said  three  new 
[t)28]  governments,"  (2)  or  within  the  limits  of  the  territory  granted 
to  the  Hudson's  Bay  Company,  (3)  also  all  lands  westward  of  the 
sources  of  the  rivers  which  fall  into  the  Atlantic  ocean  from  the 
west  and  north-west.  Now  this  territory  of  which  the  lands  in 
(|iie8tion  form  part,  and  one  controversy  as  to  which  was  determined 
by  the  Order  in  Council  of  August,  1884,  (1)  was  clearly  not  comprised 
within  the  limits  of  the  first  Province  of  Quebec,  as  those  limits 
were  defined  by  this  proclamation  of  October,  1763,  nor  was  it 
included  within  the  territory  granted  to  the  Hudson's  Bay  Company, 
nor  did  it  lie  to  the  west  or  norih-west  of  the  sources  of  the  rivers 
falling  into  the  Atlantic  ocean.  Then  what  were  the  lands  not 
included  within  the  three  governments,  nor  within  the  Hudson's 
Bay  territory,  to  which  the  proclamation  refers  as  being  thereby 
reserved  for  the  Indiatis  ?     Clearly  it  has  reference  to  the  residue 

(1)  Sfle  ante,  p.  12!). 
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of  Ihe  territories  luuiitionud  at  the  outset  of  the  prdclaiuation,  vi/., 
the  "  countries  ami  islands  cede'l  and  confirmeil  to  us  by  the  said 
treaty."  And  if  this  is  correct,  and  I  fail  to  see  how  it  can  bu 
otherwise,  this  identical  tract  of  territory  now  in  i[ueHtion  was,  J)y 
this  proclamation,  which  in  CdiiqihiU  v.  Hull  (1)  was  adjudged  to 
have  iei^islativo  force,  reserved  to  and  set  apart  for  the  use  of  the 
Indians,  and  this  provision  of  the  proclamation,  never  having  heen 
repealed,  nor  in  any  way  derog.itod  from  by  any  subsoijuent  legisla- 
tion, it  remained  in  full  force  as  a  subsisting  enactment  up  to  the 
passing  of  the  Confederatiun  Act.  In  other  words,  it  is  a  Icg'sla- 
tive  act,  applying  directly  to  the  lands  now  in  <iuestion,  assuring  to 
the  Indians  the  right  and  title  to  possess  anil  enjoy  these  laiulx 
until  they  thought  lit  of  their  own  free  will  to  cede  or  surremler 
them  to  the  Crown,  and  declaring  that,  until  surrender,  tlie  lands 
should  be  reserved  to  them  as  their  hunting  grounds,  and,  leiii^' 
still  in  fu'l  force  and  vigour  when  the  B.  N.  A.  Act  was  passed, 
[629]  it  operated  at  that  time  as  an  express  legislative  apprnpriatinn 
of  the  land  now  in  dispute  for  the  use  and  benefit  of  the  Indians  by 
the  designation  of  "  lands  reserved  for  the  Indians."  Therefore  the 
effect  of  the  24th  sub-sect,  of  sect.  Ul  of  the  13.  N.  A.  Act  upon  tlif.se 
landi,  as  l»nds  "  reserved  for  the  Indians"  by  the  proclamation, 
must  be  j^recisely  the  same  as  if,  liy  an  Act  of  Parliament  passed  the 
day  before  the  B.  N.  A.  Act,  it  had  been  declared  that  these  same 
lands,  designated  by  some  appropriate  description,  should  be 
"reserved  to  the  Indians;"  in  which  case  it  could  hardly  be 
pretended  that  they  were  not  lands  "reserved  for  the  Indians" 
within  sub-sect.  24  of  sect,  91,  but  public  lands  belonging  to  the 
Province  under  sects.  109  and  117  and  subject  to  the  exclusive 
legislation  of  the  Province  under  sub-sect.  5  of  sect.  92. 

I  now  proceed  to  consider  the  objections  which  have  been  made 
on  behalf  of  the  respondent  to  the  arguments  based  on  the  proclama- 
tion of  1763.  First,  it  is  said  that  the  proclamation  was  whclly 
repealed  by  the  Quebec  Act  passed  in  1774  (2).  To  this  proposi- 
tion I  cannot  assent.  The  proclamation  had  made  provision  for 
the  civil  government  of  the  Province  of  Quebec,  which  was  created 
by  it,  and  it  had  defined  the  boundaries  of  that  Province  ;  and  it 
was  these  provisions,  and  these  only,  which  were  repealed,  altered, 
or  in  any  way  aft'ected  by  the  Act  of  1774.  The  repealing  secticju, 
which  Ib  the  fourth,  is  as  follows  : 


(1)  1  Cowper  204. 


(2)  14  (ieo.  3,  c.  83 ;  ante  vol.  3,  p.  445. 
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"  Aiul  wheroaa  the  provisions  nmde  by  the  said  i>roclaination  in 
reHi)eut  of  the  civil  government  of  the  said  Province  of  Quebec  and 
the  powers  and  authorities  given  to  the  Uovemor  and  other  civil 
(.tticers  of  the  said  Province,  by  the  grants  and  couuni88it)U8  issued 
jn  coiiseiiuence  thereof,  have  been  found  upon  experience  to  be 
iiiiippHcable  to  tiie  state  and  circumstances  of  the  said  Province, 
iliu  inhabitants  whereof  amounted  at  tli  conquest  to  above  (35,000 
persons  profe.-sin;,'  the  religion  of  the  Church  of  Uonie  and  enjoying 
ail  i'stal)lishe<I  forin  of  constitution  and  system  of  laws  by  wliich 
their  jjcrsons  and  proi)erty  liad  been  ju-otected,  governeC  nnd 
[(kJOI  ordered  for  a  long  series  of  years,  from  the  Hrst  estalilish  uent 
ii{  the  said  Province  of  Canada  ; 

"  Re  it  therefore  furtlier  enacted  by  the  authority  aforesaid, 
that  the  sjvid  proclamation,  so  far  as  the  same  relates  to  the  said 
Fiovinee  of  Quebec  and  the  commission  under  the  authority  where- 
nt  tlio  Government  of  the  said  Province  is  at  i)resent  administered, 
ami  all  and  every  the  ordiiuince  and  ordiiiaTice^  made  by  the 
Governor  an<l  C  uncil  of  Quebec  for  the  time  being  relative  to  the 
civil  government  and  administration  of  justice  in  the  said  Province, 
and  all  connnissioMs  to  judges  and  other  officers  tliereof,  be  and  the 
saiiio  are  Iveroby  revoked,  annulh;d  and  made  void  from  and  after 
the  lirt  day  of  May,  1775." 

From  the  wording  of  this  section,  as  well  that  portion  of  it  which 
consists  of  preamble  as  the  enacting  clause  itself,  it  is  pliin  that 
the  intention  was  only  to  revoke  so  much  of  the  proclamation  as 
had  relation  to  the  civil  government,  the  powers  given  to  the 
governor,  and  other  civil  otticers,  and  to  the  admin-stiation  of 
jiistieo  in  the  Province.  By  the  proclamation  the  law  of  E  gland 
had  been  introduced  into  the  new  Province  erected  by  the  king  out 
of  the  territ  )ry  ceded  by  France.  This  had  proved  a  cause  of  great 
dissatisfaction  to  the  French-Canadian  population,  and  had,  as  the 
fiiiirth  section  recites,  "been  found  upon  experience  to  be 
inapplicable  to  the  stiite  and  circumstances  ol  the  Province." 
One  i)rincipal  object  of  the  Act  was  to  remedy  this  grievance  by 
pmviiling  (a3  it  did)  that  in  controversies  as  to  property  and  civil 
rights  the  laws  of  Cana<ia  should  be  the  rule  of  tlecision.  The 
proclamation  had  also  provided  for  the  calling  of  legislative 
rtsbeinblies  ;  such  assemblies  being  considered  unsuited  to  the  state 
of  the  Province,  this  provision  was  also  superseded  by  enacting 
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that  tho  legislative  power  hIuiuIcI  bo  vested  in  a  ccuiicil  coniposi'il  i,f 
members  appointed  by  the  Crown. 

Further,  tho  Act  greatly  enlarged  the  boundaries  of  the  Province, 
extending  thoni  wentward  to  thu  Mississijipi  (as  I  may  now  vcituiv 
to  say)  and  southward  to  the  junction  of  the  Oliio  and  Mississipiii. 
[631]  It  was  this  last  provision  whicli  principally  attracted  attontinii 
to  the  measure  in  England,  and  led  to  great  debates  in  Parliament, 
and  particularly  to  the  vigorous  oppi)3itii>n  of  Mr.  lUirko,  then  the 
agent  of  the  Province  of  New  York  (I).  This  extension  of  the 
limits  of  the  Province  was,  as  is  well  known,  induced  by  considera- 
tions of  policy  cimnectod  with  the  di.scontent  then  i)revailing  in  tlm 
adjoining  English  Provinces,  whoso  people  greatly  objecte  I  to  tho 
Act  and  considered  themselves  much  aggrieved  by  its  i)assage. 

It  is  nowhere  suggested  that  anything  connoctetl  with  the  (jues- 
tions  of  Indians  or  Indian  rights  led  to  t  is  enactment.  N(jne  of 
the  changes  in  the  terms  of  the  proclamation  which  wei-e  introduced 
by  the  Act  have  the  most  remote  bearing  on  Indian  land  rights  uv 
Indian  atfaira.  Neither  the  establishment  of  French  instead  of 
English  law,  not  the  substitution  of  a  council  for  an  assembly,  nor 
the  enlargement  of  the  Provincial  boundaries,  can  by  implication 
have  any  such  effect,  and  the  Act  does  not  contain  a  word  expressly 
referring  to  the  Indians.  Further,  the  third  section  of  the  Act 
contains  an  express  saving  of  titles  to  land,  in  words  sufficiently 
comprehensive  to  include  the  Indian  title  recognised  by  the 
proclamation.     Its  words  are  : — 

"Nothing  in  this  Act  contained  shall  extend,  or  be  construed  to 
extend,  to  make  void,  or  to  vary,  or  alter,  any  right,  title  or 
possession  derived  under  any  grant,  conveyance  or  otherwise  how  - 
soever,  of  or  to  any  lands  within  tae  said  Province  or  the 
Provinces  thereto  adjoining  ;  but  that  the  same  shall  remain  and 
be  in  force  and  have  effect  as  if  this  Act  had  never  been  made." 

The  words  "right,"  "title"  and  "  possession,"  are  all  applicable 
to  the  rights  which  the  Crown  had  conceded  to  the  Indians  by  the 
proclamation,  and  without  absolutely  disregarding  this  third  section, 
it  would  be  impossible  to  hold  that  these  vested  rights  of  property 
[632]  or  possession  had  all  been  abolished  and  swept  away  by  the 


(1)  See  printed  papers  in  the 
matter  of  the  boundary  between 
the  Provinoes  of  Ontario  and  Mani- 


toba   pp.    371,    373,    and   Ontario 
appendix  to  same,  p.  137. 
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jtfitiite.     I  must  therefore  hold,  thiit  tlio  Qiiehec  Act  hud  no  more 
ert'uct  in  revoking  the  fi^o  uoiichuling  iiaragniphs  of  the  invjclania- 
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ami  enjoy  tlieir  hinds  until  they  voluntarily  surrendered  or  ceded 
them  to  the  Crown,  than  it  had  in  repealing  it  as  a  royal  ordinance 
till'  the  government  of  the  Floriiias  in  (irnnada. 

Then  it  is  said,  that  the  proclamation  was,  as  regards  the  IndiauH, 
iiiorelv  .V  temporary  measure,  and  that  its  chariictor  as  such  is 
evitlonced  by  the  introductory  words  to  the  clauses  now  material  ; 
"and  we  do  further  declare  it  to  be  our  royal  will  and  pleasure 
fit- the  present."  There  is  no  force  in  this  point  unless  it  can  bo 
sIiDWii  that  the  proclamation  was  revoked  in  a  regular  and  constitu- 
tiniial  manner.  A  statute  which  makes  provision  "  for  the  present,' 
witliDut  any  express  limit  in  point  of  time,  or  otlier  indication  by 
which  its  duration  can  be  ascertained,  remains  in  force  until  it  is 
lepuiileu.  A.^  I  have  already  said,  we  are  boinid  to  regard  this 
piHcliiniation  as  having  all  the  force  of  a  statute,  and  as  such  it 
must  be  subject  to  the  establislied  rules  of  statutory  construction. 
Xi)  .\ct  of  Parliament,  Order  in  Council,  or  Colonial  statute  or 
.irdinance  can  be  produced  repealing,  or  assuming  to  repeal,  .so 
niueh  of  its  terms  as  are  applicable  to  the  present  (luestion.  We 
ire  therefore  bound  to  conclude  that,  to  the  extent  just  indicated, 
it  remained  in  f;dl  force  and  operation  and  had  all  the  effect  of  an 
Act  of  Parliament  up  to  the  passing  of  the  B.  N.  A.  Act  in  18G7. 

That  the  i)roclamation  was  not  considered  by  the  government  and 
its  officers  to  have  been  superseded  by  the  Quebec  Act,  or  other- 
wise, is  shown  by  the  strict  observance  of  its  terms  in  all  dealing.s 
with  tlie  Indians  respecting  their  lands.  The  Indians  themselves 
[033]  have  been  allowed  to  consider  it  as  still  of  binding  force,  and  to 
look  upon  it  as  the  charter  of  their  rights.  In  the  report  of  the 
InJiaii  Commissioners  appointed  by  the  Government  of  Canada, 
dated  the  22ndJanuHi'y,  1844,  and  therefore  made  whilst  the  Indians 
were  still  under  the  protection  of  the  Imperial  Government,  it  is  said; 

"The  sub3e(iuent proclamation  of  His  Majesty  George  the  Third, 
issued  in  1763,  furnished  them  with  a  fresh  guarantee  for  the 
possession  of  their  hunting  grounds  and  the  protection  of  the  Crown. 
This  doc'.unent  the  Indians  look  upon  as  their  charter.  They  have 
preserved  a  copy  of  it  to  the  present  time,  and  have  referred  to  it 
oil  several  occasions,  in  their  representations  to  the  Government. 
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1888  "Since  17*>3  tho  (ioverniiicnt,  Hdherini^  t<>  tho  royal  jirKclama- 

„     "T!  ti'Jii  "f   tliiit  V'OiH',  liivvo  not  considered  tlieniHelves  entitled  to  uis. 

St.  f-ATIIE- 

rine's  Mill-  possess  tho  Indians  of  tlieir  lands  without  entering  into  an  ayive- 
nient  with  them  and  rendering  them  some  compensation.  Fur  a 
coiisideraVile  time  after  the  C(m(|ue8t  of  Canada  the  whole  of  tin. 
western  part  of  tlie  I'ppor  Province,  with  the  e.xception  of  a  few 
military  posts  on  tiio  frontier,  and  a  great  extent  of  the  eascern 
part,  was  in  tlieir  occupation.  As  the  settlement  of  the  comitiy 
advanced  and  tlie  land  was  reipiired  for  new  occupants,  or  the 
predatory  and  revengeful  liahits  of  the  ludiins  rendered  the  i 
removal  desirable,  tho  British  (jrovernment  made  successive  agree- 
ments with  them  for  the  surrender  of  portions  of  their  lands." 

It  is  not  suggested  that  between  1844  and  the  passage  of  tlie 
B.N. A.  Act  any  thing  occurred  to  detract  from  the  Indian  rigiits. 
This  constant  usage  for  upwards  of  a  century  by  itself  i-aises  a 
trong  presumption  in  favour  of  the  construction  of  the  Quebec  Act 
which  I  maintain,  namely,  that  it  had  not  the  repuiling  eflect  on- 
tended  for  by  the  respondent.  Further,  in  the  case  of  Julinsun  v. 
McI)ifosh  (1),  decided  in  182't,  the  Supreme  Court  of  the  United 
States  had  to  deal  directly  with  this  identical  point  of  the  binding 
eflfect  as  a  legislative  ordinance  of  the  proclamation  of  1763,  and 
with  its  operation  at  a  date  subsequent  to  the  Act  of  1774  upon 
In  lian  Lands  included  within  the  boundaries  of  the  second  Province 
of  Quebec  created  by  that  Act.  The  lands  there  in  (question  were 
within  the  territory  which  by  the  Treaty  of  Versailles  (1783),  settling 
the  boundaries  between  Canada  and  the  United  States,  became 
[634]  part  of  the  United  States  and  was  known  as  the  Territory  of 
Illinois,  and  these  lands  had  been  purchased  from  the  Indians  in  1775 
and  1778,  in  contravention  of  the^ternis  of  the  proclamation.  It 
was  objected  that  the  title  so  acquired  was  thereby  rendered  void. 
Chief  Justice  Marshall,  in  giving  the  judgment  of  the  Court,  says : 

"  The  proclamation  issued  by  the  King  of  Great  Britain  in  1703 
has  been  considered,  and  we  think  with  reason,  as  constituting  an 
additional  objection  to  the  title  of  the  plaintiff." 

The  Chief  Justice  then  proceeds  to  consider  the  constitutional 
validity  of  the  proclamation,  which  he  recognises  to  have  been  well 
established  by  Campbell  v.  Hall  (2),  and  upon  that,  as  well  as  upon 
other  grounds,  he  gives  judgment  against  the  title.     Now  if  the 


(1)  8  Wheaton,  543. 


(2)  1  Cowper,  204. 
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Kiii'bec   Act,    whicli,   lis  it    wns  a   stntuto  preceding  in  date  thf  Imns 

Ueolaiation  of  IndopondtMico  (1T7*»),  would  have  boon  considered  in 

this  respect  binding  b}'   tlie  American   Courts,   had   rojteak'd  tho   rink's  SIili. 
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perfectly  familiar  with  a  statute  so  not:>ri()U8  throughout  tlu-  <>ld 
coli>nic  iW  the  (^'uebec  Act,  which  had  been  one  of  the  pretended  ^tnuig,  J. 
<'i'ii'vanoes  set  forth  in  the  Declaration  of  rndopendeiiee  by  way  of 
jusMfyiug  the  rov>)lution.  Wo  mu.4t  therefon'  conclude  that  it  was 
cimsidered  by  the  Court  n<it  to  repeal  or  in  anj'  way  attVct  the 
prdvisioiis  of  the  proclaiuatio'i  relating  to  tho  Indians.  Ijaslly,  the 
luiinu'd  Chancellor  himself,  in  his  jud<,'inent  in  this  case,  C(mcodes 
that  "  the  ))roclamation  has  fre.iuently  been  referred  to  by  the 
Indians  themselves  as  tho  charter  of  their  rights  ;  "  and,  speaking 
f  tho  clause  "  relating  to  the  manner  of  dealing  with  them  in 
respect  of  lands  they  occupy  at  large  or  as  a  reserve,"  he  says  it 
[635]"  has  always  been  scrupulously  observed  in  such  tran.saction8," 
Imt  still  he  adds  that  it  had  been  repealed  by  the  Quebec  Act  anii 
had  become  obsolete.  That  .sj  much  of  it  as  is  now  material  was 
not  repealed  by  the  (^uobec  Act,  according  to  the  [)ropar  construc- 
tion 1  if  that  statute,  1  have,  I  think,  sutHciently  established  ;  and  that 
it  could  otherwise  have  become  legally  obsolete  was  impcjssible, 
since,  if  Camphdl  v  //<(//  (1)  is  to  be  consideretl  sound  law,  it  was  a 
legislative  ordinance  of  ecjuivalent  force  with  a  stjttute,  and 
consequently  could  only  have  been  repealed  by  an  Act  emanating 
from  sonip  competent  legislative  authority  ;  but  no  such  Act  can  be 
referred  to.  That  the  proclamation  over  in  fact  became  practically 
obsolete  from  desuetude,  is  so  far  from  having  been  the  case  that 
it  is  admitted  to  have  remained  since  the  Act  of  1774  "  operative 
as  a  dec'aracion  of  sound  principles  which  then  and  thereafter 
guided  the  executive  in  disposing  of  Indian  claims." 

But  even  if  I  am  wrong  in  my  view  that  the  statute  of  1774  had 
not  the  etiect  contended  lor,  but  that  the  proclamation  was  in  point 
of  law  wholly  revoked  by  it,  there  still  remains  the  argument  that 
its  tej  lus  furnish  a  key  to  the  meaning  of  the  word.s  used  in  the  •24th 
sub-sect,  of  sect.  91  of  the  B.N.  A'   Act,  upon  the  construction  of 

(1)  1  C»wper,  204. 
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18K.S  wiidi  tilt)  decision  of  this  tippeiil  iiumt  wliolly  depund.     Tiiiis  uhIii'^ 

•Sr  C\iHK-     '''"  '^""^  ^^  ^''"  jir<»cliiiimti(»ini'<  aylnaHiiry,  wo  tiixl  timt  in  17tJ't  lands 
kink's  Mili,"  voaorved  for  tlio  IndiiiiiM  luo'iiit  lands  nut  oodud  or  surrondured  hy 

IN(;  AND  •' 

IjiMiiKK       thorn  to  the  Crown.     Then,  aa   we  find  it  generally  lulniitted,  that 

,OMi'AN\      jjjjg  proeiainntion,  even  if  HuperBedo.l,  luv*  down  to  the  prosont  tinu' 

TtiK  (^LKKN.    heen  regarded  by  the  Indiann  as  tho  cliartor  of  their  rii;htH,  that  it 

Sci'HKMK      1''^"  roiniiinod  operative  as  a  declaration  i>f  soinid  principles,  iiud 

that  it-i  tonns  have  ahv.iys  been   Borupuloualy  ohseivod  in  dealinyii 

with  the  Indiana  in  respect  of  their  lands  (all  of  which  are  \vi-\ 

nearly  the  learned  Chancellor's  own  w<n'd9)  tho  resull  is  inovitahle. 

[H3(jJ  that  the  expression  "  lands  reserved  for  the  Indians  "  oinpliyod 

in  the  proclamation  retained  iis  original  signiticance  as  an  ei|ui\  alour 

for  lands  not  coded  to  or  purchased   by   the  Crown  down  to  Im;; 

when  the   B.N. A.   Act   was  passed,  and  that,  consecpiently,  wlien 

tho  same  words  were  made  use  of  in  tho  91st  sect,  of  that  Act,  it 

was  with   tho  intention   that  they  should  receive  tho  same  defniiti 

and  well  understood  mtianng  as  had  always  been  thus  attaclied  ti> 

them. 

Some  stress  han  been  hiid  on  the  legislation  of  the  Dominion  since 
confederation,  .is  indicating  that  tho  Farliament  of  Canada  hai 
adopted  the  construction  of  the  I>. N.A.  Act  contended  for  by  tlit 
respondent.  Even  if  this  hid  been  so,  I  am  not  aware  of  any 
|)rinciple  upon  which  what  may  l)o  considered  an  erroneous  view 
adopted  by  Parliament  of  this  question  of  tho  meaning  of  sub-sect, 
24  of  sect.  91  could  bind  this  Court  to  adopt  the  same  constructiim 
in  a  judicial  docisicni,  although,  if  there  was  room  for  doubt  and 
there  had  in  fact  been  any  legislation,  it  would,  as  embodying  the 
opinion  of  Parliament  as  to  the  jmjper  interpretation  of  the  Imperial 
Act,  be  entitled  to  some,  though  not  conclusive  weight  and  influence. 
It  does  not  appear,  however,  that  an}'  such  construction  as  i» 
contended  for  by  the  respondent  has,  in  fact,  been  placed  by 
Parliament  on  tho  24th  sub-sect,  of  sect,  91.  Three  Acts  relatini' 
t(j  the  Indians  and  Indian  lands  have  been  passed  by  the  Parliament 
of  Canada  since  confederation,  in  18()8, 1876  and  liSO  respectively. 
In  the  tirst  of  these  sUitutes,  (;U  Vict.  c.  42),  an  Act  organizing 
the  Department  of  the  Secretary  of  State,  by  sect.  (»,  all  lands 
reserved  for  Indians,  or  for  any  tribe,  band  or  body  of  Indians,  are 
declared  to  "be  deemed  reserved  and  held  for  the  same  purposes  a» 
b«fore  this  Act,"  and  by  sect.  8lt  was  provided,  that  lands  reserved 
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fur  thi'  iiffi  *>f  'l't>  lii«lifit»8  slionld  only  be  ceded  t<i  tlie  Crown  l>y  ii  1888 

ic.cl  fiiniial  treaty  of  surrender  nmde  in  the  uiimner  nrucrihod  by 

["•'M  "  '  ''  .  St.  Catiik- 

tlu'  Ant,  and  that  until  Hurrendor  no  sale  or  lease  of  Indian  hiiulH   hink'.s  Mh.i, 

ihould  be  valid,     in  the  subseiiuont  Actw  of  187(5  and  IH8()  (1),  the        Li'mhkk 
mine  urovisiiuiH  wiTo  repeated  exeopt  that  the  word    "reserves"      Company 
vsiiR  used  instead  of  "  lands  reserved  for  the  Indians,"  and  by  an    Tiikhikkv 
iitiTpretfttioii   elau'^o   it   was   declared    that   the  term   "  reserve 
meant  "any  tract  or  tracts  of  land  set  apart  by  treaty  or  otiierwise 
for  the  use  or  benefit  of,  or  j^rafited  to  a  particular  band  of  Indians, 
of  wiiicli  the  leyal  title  is  in  the  Crown  but  which  is  unsurrendered." 
With  regard  to  these  Acts  it  is  to  be  observed  that  in  the  first  Act 
tlie  identical  expression  calling  for  interpretiirion,  "  lands  reserved 
fur  tlie    Indians,"    is  used.     In    the  second   aiui    i!iird   the   word 
•'reserves"  has  been  substituted,   and  what    I   understand  to    be 
tmitended,  is  that  this  word  "reserves,"  wit';  the  nieaninj;  n'^'xed 
to  it  by  the  interpretation  claiiEJ,  has  a  nai     wer  siiruifKV' ion  than 
one'' hich  includes  all  unsurrendered  lands.      lain      )t  prepared  so 
i..  luider-tand  the  word   "  re  erves  "   as  detine  1  by  the  interpieta- 
ticiii  clause,  for  I  cannot  admit  that   it  has  a  less  comprehensive 
si  'niticatitm  than  the   words  "  linds  reserved  for  the  Indians  "  in 
tlie  Act  of  186S,  and  these  latti'r  words  mint   receive  the   same 
ciiustruction  us  is  to  be  attributed  to  precisely  the  .same  words  as 
used  i'l  the  B.N. A.  Act.     Hut,  conceding  that  tiie  word  "  reserves  ' 
dill  a[iply  to  Indian  lands  of  a  di  He  rent  class  from  those  referred  to 
;is  "  jiiuds  reserved  for  the  Indiana,"  what  possible  etiect  could  that 
live  on  the  present  (juestion,  which  is  confined  to  the  construction 
I  if  Hu  imperial  statute — the  Confederati(m  Act?     That  Parliament 
liius  no  power  to  divest  the  Dominitm  in  favour  of  the  Provinces  of  a 
legislative  power  conferred  on  it  by  the   B.  N.  A.  Act  is,  I  think 
clear.     But,  assuming  that   it  iiad,   it  has  neither  assumed  t(j  put 
|ii38]  forth  any  authoritiitive  declaration  of  the  proper  construction 
of  the  clause  in  (jueation  in  the  B.  N.  A.  Act,   or  to  relinijuish  in 
favour  of  .he  Provinces  any  right  of  property  or  power  of  legislation 
vested  in  the  Dominion  by  its  provisions.     At  most,  if  my  construc- 
tion of  the  word   "  reserves  "   is  erroneous,  it  could  be  said,  that 
imving  the  power  to  legislate  for  all  lands  occuj)ied  by  and  not 
surrendered  by  Indians,   Parliament  had  only  seen  tit  to  exercise 
this  power  in  relation  to  the  class  of  Unds  comprised  in  thedescrip- 

(1)  39  Vict,  c.  18,  43  Vict.  c.  28. 
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tion  of  "reserves"  as  defined  by  the  interpretation  clause,  but  (  n 
no  princii)le  that  I  ever  heard  or  read  of  could  this  be  .<aid  t-ither 
to  imply  an  authoritative  declaration  of  the  construction  of  tiiu 
B.  N.  A.  Act  binding  on  the  Courts,  or  a  relimiuishment  in  favour 
of  the  Provinces  of  the  exclusive  right  of  legislation  regarding  lands 
ivserved  for  the  Indians,  or  a  ccs.sionto  the  Provinces  of  the  ri^'hts 
of  the  Crown  in  such  lands.  These  statutes  have,  'herefore,  im 
application  to  the  question  the  Court  is  called  up(ni  to  decide  on 
this  appeal. 

On  the  whole  my  conclusion  must  be,  that  the  lands  incluiled 
in  the  description  of  ''  lands  reserved  for  the  Indians,"  in  sub-sect. 
24  of  sect.  91,  were  not  vested  in  the  Provinces  as  public  lands  or 
property  by  sects.  109  and  117,  and  that  all  lands  occupied  liy 
Indians  and  not  ceded  by  them  to  the  Crown  are  comprehendeil  in 
the  exclusive  powers  of  legislation  conferred  on  the  Dominion,  iind 
that  the  ultimate  property  in  such  lands,  subject  to  the  Indian  titk', 
is  vested  in  the  Crown  for  the  use  of  the  Dominion  ;  that  conse- 
([uently  the  north-west  angle  Treaty  No.  3  conferred  an  absoIutL' 
title  to  the  lands  in  question  in  this  case  on  Her  Majesty  in  right 
of  the  Dominion  of  Canada  ;  and  that  this  appeal  must  be  allowed 
and  the  information  dismissed  in  the  Court  below  with  co.«ts  in  .ill 
the  Courts. 

FouRXiEK  J.,  concurred  with  Ritchie,  C.  J. 


[639]  Henry,  J  :  — 

I  have  not  considered  it  necessary,  in  the  view  I  entertain 
of  this  case,  to  prepare  a  written  judgment,  but  may  say,  in 
starting,  that  I  entirely  approve  of  the  judgment  of  the  learned 
Chancellor,  which,  I  think,  embraces  all  the  important  points  in 
the  case. 

I  think  that  after  the  coniiuest  of  this  country  all  wild  lands, 
including  those  held  by  nomadic  tribes  of  Indians,  were  the  property 
of  the  Crown  and  were  transferred  to  those  who  applied  for  thoni 
only  by  the  Crown.  It  was  never  asserted  that  any  title  to  them 
could  be  given  by  the  Indians.  In  1703,  after  the  coiKjuest,  tlio 
Crown  issued  a  proclamation  by  which  all  persons  were  prohibited 
from  trading  with  the  Indians  in  regard  to  purchase  of  lands,  and 
it  was  declared  that  all  such  tran:»action8  should  be  void.     Tb-.' 
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Indians  were  not  permitted  to  transfer  any  of  their  rights  as  to  the  1883 

land  to  any  individual,  and  no  such  transfers  were  valid  unless     „     cTthk 
made  by  the  Crown.     These  were  restrictions  on  the  rights  of  the   ring's  Mill- 
Indians  following  the  concjuest  of  the  country,  and  I  refer  to  them       LLJiiiKi; 
with  reference  to  the  question  whether  or  not  the  Indians  could      Co>ip.\ny 
convey  a  title  in  fee  simple  of  the  lands  in  (lue.stion  to  the  Dominion    Thk  (.jlkkn, 
Ooveniment,  as  contended  for,  or  to  any  one  else. 

If  the  Province  of  Ontario  owned  these  '.ands,  subject  to  such 
rights,  then  arises  another  question,  whethei  "ihe  purcha»e  from  the 
Indians  by  the  treaty  spoken  of  operated  to  give  a  title  in  them  to 
the  Dominion  Govorumsnt,  or  as  an  extingui.shment  of  the  rights 
of  the  Indians  in  favour  of  *^e  Province  of  Ontario. 

Ill  the  first  place,  I  suppose  noViody  will  assert  that  if  a  private 
iiuiividual  entered  upon  any  of  the  lands  at  any  time  the  Indiana 
coiilJ  legally  object,  as  the  law  does  not  permit  them  by  any  legal 
means  to  recover  possession  of  the  land,  or  recover  damages  for 
iUiy  tresp^vss  committed  thereon.  I  mention  this  to  show  that  the 
Indians  were  never  regarded  as  having  a  title. 

[tUO]  In  1B73  the  Crown,  in  its  wisdom,  decided  to  hold  these 
Uiuls  as  a  hunting  ground  for  the  Indians.  In  the  first  settlement 
of  the  country  to  assert  sovereignty  and  to  put  that  assertion  into 
operaiion  would  have  caused  war,  and  it  was  necessary  to  treat 
with  the  Indians  from  time  to  time  in  order  to  facilitate  settlement. 
They  were,  therefore,  dealt  with  in  such  a  manner  that  they  wore 
not  asked  to  give  up  their  lands  without  some  compensation.  The 
treaty  in  question  was  made  when  the  Dominion  Government 
claimed  that  the  lands  in  (luestion  were  not  a  part  of  Ontario,  and 
miiuy  ytars  before  the  Privy  Council  decided  that  they  were.  The 
Dominion  Government,  asserting  that  it  was  a  portion  of  the  terri- 
tory of  Minitoba  over  which  they  had  jurisdiction  (for,  by  arrange- 
ment, all  the  Crown  lands  and  timber  in  Manitoba  were  reserved  to 
the  Dominion),  entered  into  negotiations  wiih  the  Indians  for  the 
extinguishment  of  their  title.  That  being  done  wo  have  to  inquire 
what  was  the  operation,  in  law,  of  that  extinguishment. 

Now,  suppose  an  individual  had  purchased  from  the  Indians  a 
^art  of  this  territory  the  Crown  would  have  the  right  to  ignore  the 
transfer.  The  Indians  might  have  no  further  claim,  but  the 
oxtinguishment  of  the  Indian  rights  would  enu-ro  to  the  benefit  of 
tho  Grown.  If  the  Indian  claim  had  been  extinguished  by  private 
11 
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persons  it  woild,  without  doubt,  have  operated  in  favour  of  tlie 
Crown.     Apply  that  principle  to  this  case  and  we  will  see  that  the 
.  extinguishment,  if  Ontario  was  the  owner  at  the  time,  would  in  the 
same  way  operate  in  favour  of  the  Province  of  Ontario. 

This  document  signed  by  certain  Indians  is  not  evidence  of  a 
pure'  ase.  The  conveyance  itself  shows  thn*-  c^iie  title  was  in  the 
Crown  and  the  treaty  is  simply  a  cession  ot  all  the  Indian  riglits, 
titles  and  privileges  whatever  they  were,  and  the  consideration  is 
[041  ]  stated  to  have  emanated  from  Her  M.ijesty's  bounty,  etc.  The 
consideration  was,  therefore,  on  the  face  of  the  treaty,  an  act  of 
boui'ty  on  the  jiart  of  Her  Majesty.  It  is  not  an  acknowledgment 
of  any  title  in  fee  simple  in  the  Indians.  The  Indians  were  not  in 
possession  of  any  particular  portion  of  the  land  ;  lor  years  aiul 
years  they  might  never  be  on  certain  portions  of  it  ;  they  could  not 
be  said  to  have  yielded  possession,  f>r  that  they  cannot  be  assumed 
k)  have  had,  but  virtually  only  relimiuished  their  claim  to  the  lands- 
as  hunting  grounds. 

A  question  of  importance  arises  under  the  Confederation  Act. 
By  one  of  the  sections  of  that  Act  a'l  lands  reserved  for  the  I/if/noi.- 
were  placed  under  the  control  of  the  Dominion  Parliament.  We 
must  then  inquire  what  was  reserv  d  for  thein.  There  ar-  many 
ways  of  reserving  real  estate.  It  may  be  reserved  by  will,  by  deed, 
by  J  roclamation,  and  so  on,  but  it  requires  an  act  of  some  descrip- 
tion. As  regards  the  wild  lands  inhabited  by  nomadic  tribes  of 
IndiaJis,  by  what  process  is  it  shown  that  they  were  ever  reserved 
by  anybody  I  They  are  in  the  same  state  as  they  were  at  the 
conquest.  We  find  ihnt  several  large  tracts  of  land  were  at  different 
times  esi)ecially  reserved  for  the  use  of  Indian  tribes,  and  have 
been  held  in  trust  for  them  by  the  Government.  When  the  Indians 
did  not  reijuire  them'  they  were  soM  and  the  money  held  for  their 
use.  There  was  another  class.  In  many  of  the  treaties  by  whicli 
the  Indians  gave  up  their  right  to  portions  of  the  country  certain 
portions  of  the  territory  they  were  about  to  transfer  were  reserved 
for  them  in  the  treaties  themselves.  When,  therefore,  the  Imperial 
Act  was  passed  there  was  sufficient  material  for  the  operation  ot 
the  clauses  relating  to  lands  "  reserved  for  the  Indians." 

But,  I  would  ask,  how  can  it  be  said  that  the  lands  in  question 
in  this  suit  were  ever  reserved  i  They  were  always  the  property  of 
[642]  the  Crown.     The  Indians  had  the  right  to  use  them  for  hunt- 
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ing  purposes  but  not  as  property  the  title  of  which  was  in  them. 
Thus,  then,  we  have  these  words  in  the  statute  exphiined  by  the 
knowledge  we  have  of  certain  lands  being  expressly  reserved  for 
the  Inilians. 

Reservation  cannot  be  effected  by  implication  ;  there  must  be 
some  act. 

The  words  in  the  Imperial  statute  refer  only  to  lands  expressly 
reserved,  and  the  other  wild  lands  in  the  country  are  not  affected 
by  the  provision  referred  to. 

These  very  lands  belonged  to  the  Province  before  confederation, 
but  the  right  to  them  was  contested  by  the  Dominion  Government. 
A  mere  dispute  does  not  alter  the  (j[uestion  of  title.  And  when  the 
matter  came  before  the  Privy  Council  it  was  decided  that  the 
lands  were  part  of  the  Province  of  Ontario.  The  result  of  that 
decision  reverted  back  to  the  time  of  the  passing  of  the  Imperial 
Act.  It  was  just  as  much  the  property  of  the  Province  all  along  as 
it  would  have  been  had  no  dispute  arisen. 

We  have  the  Imperial  Act  which  settles  the  whole  question.  All 
the  lands,  except  those  reserved  in  the  Act  itself,  shall  belong  to 
rlip  several  Provinces.  How,  then,  could  the  Dominion  get  a  title 
U)  these  lands  i  If  the  transfer  from  the  Indiana  had  never  taken 
'ilioO  no  such  ([uestion  could  or  would  have  arisen,  an  1  the  right  of 
Ontario  to  the  lands  now  contested  would  no  doubt  have  been 
..Jniittoil.  The  mere  transfer  by  the  Indians  to  the  Dominion 
(i  voniment  of  their  rights  cannot  aft'ect  the  title  of  Ontario. 

I  think,  therefore,  the  right  to  grant  licenses  to  cut  timber  on 
tiiese  lands  was  in  no  way  given  to  the  Dominion  Government.  If 
the  lands  are  situate  in  Ontario  they  belong  to  Ontario,  under 
the  B.  N.  A.  Act.  So  that  all  wc  have  to  enquire  is  :  Was  the  land 
[6415]  a  part  of  Ontario  at  the  time  of  confederation  '.  If  it  was,  it  is 
ill  the  same  position  as  any  other  wild  lands  in  Quebec,  Nova  Scotia, 
or  New  Brunswick.  The  Dominion  does  not  claim  the  lands  in  tliose 
other  Provinces,  and  the  mere  surrender  by  the  Indians  could  not 
give  a  title  to  those  lands  in  Ontario. 

As  I  stated  before,  I  fully  concur  in  the  judgment  of  the  learned 
Chancellor.  If  the  lands  in  question  belong  to  Ontario,  and  the 
liiiiian  claims  had  not  been  extinguished,  1  maintain  that  it  w>.ald 
be  highly  unconstitutional  for  the  Dominion  to  interfere  with  them, 
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as  s\ig<^e.stod,  by  the  passage  of  an  Act  to  prohibit  the  Indians  from 
dealing  with  the  Government  of  Ontario  tlierefor. 

For  the  reasons  given,  1  am  of  the  opinioji  that  the  ai)peal  herein 
aliiiuld  bo  dismissed  with  costs, 

TASt'HKHEAl',  J.  :-  - 

1  am  als.)  of  opinion  that  the  appjal  .slujuld  be  dismissed. 

The  (juestion  invcdved  has  been  so  thoroughly  reviewed  by  tlie 
learned  Chancellor  in  the  court  of  first  instance,  and  by  the  learned 
judges  of  the  Ontario  Court  of  Appeal,  thtat  1  feel  unable  to  adil  to 
their  observations  almost  anything  liut  useless  repetition. 

There  is  no  doubt  oi  the  correctness  oi  the  proposition  laid  duw  ii 
by  the  Supreme  Court  of  Louisiana,  in  Breau.r  v.  Julius  (1),  citiii<,' 
Fletcher  v.  VVcA;  (2),  and  Joliuaoii  v.  Mcintosh  (3),  that  "on  the  dis- 
covery of  the  American  continent  the  principle  was  asserted  or 
acknowledged  by  all  European  nations,  that  discovery  followed  by 
actual  possession,  gave  title  to  the  soil  to  the  government  by  whusf 
subjects,  or  by  whose  authority,  it  was  made,  not  only  against  other 
European  Governments  but  against  the  natives  themselves.  While 
the  different  nations  (jf  Europe  respected  the  rights  (I  would  say 
[044]  the  claims)  of  the  natives  as  occupants,  they  all  asserted  the 
ultimate  dominion  and  title  to  the  soil  to  le  in  themselves."  1 
refer  also  to  Brooks  v.  Sorris  (4),  Martin  v.  JoIdisuh  (5),  and  JJn 
Armas  v.  New  Orleans  (6),  in  the  same  court. 

That  such  was  the  case  with  the  French  (iovernment  in  Canada, 
during  its  occupancy  thereof,  is  an  incontrovertible  fact.  The  King 
was  vested  with  the  ownership  of  all  the  ungranted  lands  in  the 
colony  as  part  of  the  crown  domain,  and  a  royal  grant  conveyed 
the  full  estate  and  entitled  the  grantee  to  possession.  The  con- 
tention, that  the  royal  grants  and  charters  merely  asserted  a  title 
in  the  grantees  jigainst  Europeans  or  white  men,  but  that  they  were 
nothing  but  blank  papers  so  far  as  the  tights  of  the  natives  were 
concerned,  was  certainly  not  then  thought  of,  either  ni  France  or 
in  Canada.  Neither  in  the  commission  or  letters  patent  to  the 
Marquis  de  la  Roche  in  1578  and  1598,  nor  in  the  charter  to  the 
Cent  Associt's  in  1627,  nor  in  the  retrocession  of  the  same  in  1663, 
nor  in  the  charter  to  the  West  Indies  Company  in  1664,  nor  in  the 


(1)  4  La.  An.  141. 

(2)  6  Craiich,  87. 

8)  8  Wheaton,  643. 


(4)  G  Rob.  La.  175. 

(5)  5  Mart.  La.  (O.S.)  665. 

(6)  6  La.  (O.S.)  132. 


PIUVY  COUNCIL. 


165 


retrocession  of   the  same  in  1074,  by  which  proprietary  (Jovern-  1888 

inenc  in  Canada  came  to  an  end,  nor  in  the  six  hundred  concessions    t...  p  , 
of  sei^nories  extending  from  the  Atlantic  to  Lake  Superior,  made   rink's  Mu.i.- 
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of  land  whatever  during  the  225   years  of  the  French  domination, 
can  be  found  even  an  allusion  to,  or  a  mention  of,  tlie  Indian  title. 

On  the  ctmtrary,  in  express  terms,  do  la  Roche  was  autliorized 
to  t)vke  possession  of,  and  hf)ld  as  his  own  pnjperty,  all  lands  what- 
soever that  he  might  conf|uer  from  any  one  but  the  allies  and  con- 
federates of  the  Crown,  and,  likewise,  the  charter  of  the  \N'est  Tascherpaii,  J. 
Indies  Company  granted  them  the  full  ownership  of  all  lands 
[645]  whatsoever,  in  Canada,  which  they  would  con(]uer,  or  from 
which  they  would  drive  away  the  Indians  by  force  of  arms.  Such 
was  the  spirit  of  all  the  royal  grants  of  the  period.  The  King  granted 
lands,  seignories,  territories,  with  the  und(  -standing  that  if  any  of 
those  lands,  seignories,  or  territories  proved  to  be  occupied  by 
aborigines  on  the  grantees  rested  the  onus  to  get  rid  of  them,  cither 
by  cliasing  them  away  by  force,  or  by  a  more  conciliatory  policy,  as 
they  would  think  proper.  In  many  instances,  no  doubt,  the 
grantees,  or  the  King  himself,  deemed  it  cheaper  or  wiser  to  buy 
them  than  to  fight  them,  but  that  was  never  construed  as  a  recog- 
nition of  their  right  to  any  legal  title  whatsoever.  The  fee  and  the 
legal  possession  were  in  the  King  or  his  grantees. 

Now  when  by  the  treaty  of  1703,  France  ceded  to  Great  Britain 
all  her  rights  of  sovereignty,  property  and  possession  over  Canada 
and  its  islands,  lands,  places  and  coasts,  including,  as  admitted  at 
the  argument,  the  lands  now  in  controversy,  it  is  unquestionable 
that  the  full  title  to  the  territory  ceded  became  vested  in  the  new 
sovereign,  and  that  he  thereafter  owned  it  in  allodium  as  part  of 
the  crown  domain,  in  as  full  and  ample  a  manner  as  the  King  o 
France  had  previously  owned  it.  That  it  should  be  otherwise  for 
the  lands  now  in  dispute,  I  cannot  see  on  what  princij)le.  To 
exclude  from  the  full  operation  of  the  cession  by  France  all  the 
lands  then  occupied  by  the  Indians,  would  be  to  declare  that  not  an 
inch  of  land  thereby  passed  to  the  King  of  England,  as,  at  t'.at  time 
the  whole  of  the  unpatented  lands  of  Canada  a\  ere  in  their  posses- 
sion in  as  full  and  ample  a  manner  as  the  67,000  stjuare  miles  of  the 
territory  in  dispute  can  be  said  to  be  in  possession  of  the  20,000 
Indians  who  roam  over  it. 
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,,       '  liimself  of  the  ownership  of  these  lands  to  vest  it  in  the   Indians  ' 
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but  the}'  contend  that  such  was  the  effect  of  the  royal  proclamation 
of  the  7th  (Jctober,  1763.  They  fail,  however,  to  establish  that  pro- 
position. I  cannot  find  in  that  document  a  single  word  that  can 
be  construeil  as  a  grant  or  to  have  the  operation  of  a  grant.  The 
general  jirovisions  of  this  proclamation,  it  must  not  be  lost  sight  of, 
Taochfreau,  J.  jjj  jj^t  apply  to  the  territory  now  incontr(»vorsy,  for  the  Province 
of  Quebec,  therebj- constituted,  was  bounded  west  at  Lake  is'ipis- 
sing.  But  it  is  argued  bj'  the  appellants  that  the  following  clauses 
support  their  contention  :  * 

'"  And  whereas  it  is  just  and  reasonable  and  essential  to  our  inter- 
est and  the  security  of  our  colonies  that  the  several  nati(jn.s  or 
'nibos  of  Indians  with  whom  we  are  connected  and  who  live  under 
•  our  protection,  should  not  be  molested  or  disturbed  in  the  posses- 

sion of  such  parts  of  our  Dominions  and  Territories,  as  i  ot  h  ving 
been  ceded  to  or  purchased  by  us  are  reserved  to  t  .em  or  any  of 
them  as  their  hunting  grounds,  we  do  therefore,  with  the  advice  of 
our  Privy  Council,  declare  it  to  be  our  royal  will  and  pleasure  that 
no  governor  or  commander-in-chief  in  any  of  our  colonies  of  Quebec, 
East  Florida  or  West  Florida,  do  presume,  upon  any  pretence 
whatever,  to  grant  warrant  of  survey  or  pass  any  patents  for  lands 
beyond  the  bounds  of  their  respective  governments  as  described  in 
their  commissions  ;  as  also  that  no  governor  or  commander-in-chief 
of  any  of  our  other  colonies  or  plantations  in  America  do  presume, 
for  the  present,  and  until  our  further  pleasure  be  known,  to  grant 
warrant  of  survey  or  pass  patents  for  any  lands  beyond  the  heads 
or  sources  of  any  of  the  rivers  which  fall  into  the  Atlantic  ocean 
from  the  west  or  north-west,  or  upon  any  lands  whatever  which, 
not  having  been  ceded  to  or  purchased  by  us  as  aforesaid,  are 
reserved  to  the  said  Indians  or  any  of  them. 

"  And  we  do  further  declare  it  to  be  our  royal  will  and  pleasure, 
for  the  present,  as  aforesaid  to  reserve  under  our  sovereignty,  pro- 
tection and  dominion,  for  the  use  of  the  said  Indians,  all  the  land 
and  territories  not  included  within  the  limits  of  our  said  three  new 
gr)vernment8,  or  within  the  limits  of  the  territory  granted  to  the 
Hudson's  Bay  Company  ;  as  also  all  the  land  and  territories  lying 
to  the  westward  of  the  sources  of  the  rivers  which  fall  into  the  sea 
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[647]  from  the  west  and  north-west  as  aforesaid  ;  and  we  do  hereby  188.S 

fltrictly  forbid,  on  pain  of  our  disple<asure,  all  our  loving  subjects    ^,,  p 
from  making    any  purchases  or  settlements  whatever,  or  taking   kink's  Mill- 
possession  of  any  of  the  lands  above  reserved,  without  our  special 
leave  and  license  for  that  purpose  first  obtained." 

Now,  as  I  read  these  clauses,  they,  it  seems  to  me,  far  from  sup- 
porting the  appellants'  case,  are  entirely  adverse  to  them.  First, 
rather  superfluously  and  unnecessarily,  the  governors  are  forbidden 
to  issue  any  patents  for  lands  beyond  the  bounds  of  their  res- 
pective governments.  This  applies  to  crown  lands  of  course.  Thoii  Taschereau,  J 
the  governors  are  prohibited,  for  the  )vresent,  from  granting  patents 
for  any  lands  in  the  territory  of  the  North- West,  '  r  for  any  lands 
wiiatover  which,  not  having  b^en  ceded  to  or  purchased  by  the 
-Crown  are  reserved  to  the  Indians  or  any  of  them.  Now,  all  this 
clause  necessarily  refers  to,  is  crown  lands  not  previously  conceded 
or  granted  ;  the  governors  never  have  been  presumed  to  even  grant 
patents  for  lands  that  had  previously  passed  from  the  Crown.  It  is 
to  crown  lands,  to  lands  owned  by  the  Crown  but  occupied  by  the 
Indians,  that  the  proclamation  refers.  The  words  "for  the  pre- 
sent," in  tliis  and  the  next  clause,  are  eijuivalent  to  a  reservation 
by  the  King  of  his  right,  thereafter,  or  at  any  time,  to  grant  these 
lands  when  he  would  think  it  proper  to  do  so.  He  reserves  for  the 
present  for  the  use  of  the  Indians  all  the  lands  in  Canada  outside 
©f  the  limits  of  the  Province  of  Quebec  as  then  constituted.  Is 
that,  in  law,  granting  to  these  Indians  a  full  title  to  the  soil,  a  title 
to  these  lands  ?  Did  the  sovereign  thereby  divest  himself  of  the 
owner:?hip  of  this  territory  ?  I  cannot  adopt  that  conclusion,  nor 
can  I  see  anything  in  that  proclamation  that  gives  to  the  Indians 
forever  the  right  in  law  to  the  possession  of  any  lands  as  against  the 
Crown.  Their  occupancy  under  that  document  has  been  one  by 
[648]  sufferance  only.  Their  possession  has  been,  in  law,  the  pos- 
session of  the  Crown.  At  any  time  before  confederation  the  Crown 
could  have  granted  these  lands,  or  any  of  them,  by  letters  patent, 
and  the  grant  would  have  transferred  to  the  grantee  the  plenum  et 
utile  dominium  with  the  right  to  maintain  trespass,  without  entry, 
against  the  Indians.  A  grant  of  land  by  the  Crown  is  tantamount 
to  conveyance  with  livery  of  seisin  (1.)  This  proclamation  of  1763 
has  not,  consequently,  in  my  opinion,  created  a  legal  Indian  title. 


(1)  Doe  Filxgerald   v.  Finn,  1  U. 
■C.  Q.  B.  70 ;  Oreinlaw  v.  Fraser,  24 


U.  C.C.P.  230;  Rex.   v.  Ltlicvre,  1 
Rev.  de  Jurisip,  D06. 
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From  this  rt  suit  of  my  interpretation  of  it  is  unnecessary,  fur 
my  determination  vi  this  case,  to  consider  how  far  the  sectitjiis  of 
the  proclamation  to  wliich  I  have  alluded  have  been  affected  by  the 
Act  of  1774(1).  I  may,  nevertheless,  remark,  that  any  right  the 
Indians  might  huve  previously  had  could  not,  it  seems,  liave  been 
•aflTected  by  this  Act,  as  by  its  third  section  it  is  specially  provided 
ami  enacted  that  "  notliing  in  this  Act  contained  shall  extend,  or 
bo  construed  to  extend,  to  make  void,  or  to  vary,  or  alter,  any  ritrht, 
title  or  ])osse8sion  derived  under  any  grant,  conveyance  or  other- 
wise liowsoever,  of  or  to  any  lands  within  the  said  Province,  or  the 
Provinces  thereto  adjoining." 

It  was  furtiier  argued  for  the  appellants  that  the  principles  which 
have  always  guided  the  Crown  since  the  cession  in  its  dealing  with 
the  Indians,  amount  to  a  recognition  of  their  title  to  a  beneficinry 
interest  in  the  soil.  There  is,  in  my  opinion,  no  foundation  fur 
this  contention.  For  obvious  political  reasons,  and  motives  of 
humanity  and  benevolence,  it  has,  no  doubt,  been  the  general 
policy  of  the  Crown,  as  it  had  been  at  the  times  of  the  French 
authorities,  to  respect  the  claims  of  the  Indians.  But  this,  though 
[049]  it  un(]uestionably  gives  them  a  title  to  the  favourable  consider- 
ation of  the  Government,  does  not  give  them  any  title  in  law,  r.ny 
title  that  a  court  of  justice  can  recognise  as  against  the  Crown.  If 
the  numerous  quotations  on  the  subject  furnished  to  us  by  the 
appellants  from  philosophers,  publicists,  economists  and  historians, 
and  from  official  reports  and  despatches,  must  be  interpreted  as 
recognising  a  legal  Indian  title  as  .against  the  Crown,  all  I  can  say  of 
these  opinions  is,  that  a  careful  consideration  of  the  question  has 
led  me  to  a  different  conclusion. 

The  necessary  deduction  from  such  a  doctrine  would  be,  that  all 
progress  of  civilization  and  development  in  this  country  is  and 
always  has  been  at  the  mercy  of  the  Indian  race.  Some  of  the 
writers  cited  by  the  appellants,  influenced  by  sentimental  and  phil- 
anthropic considerations  do  not  hesitate  to  go  as  far.  But  legal 
and  constitutional  principles  are  in  direct  antagonism  with  their 
theories.  The  Indians  must  in  the  future,  every  one  concedes  it, 
be  treated  with  the  same  consideration  for  their  just  claims  and  de- 
mands that  they  have  received  in  the  past,  but,  as  in  the  past,  it  will 
not  be  because  of  any  legal  obligation  to  do  so,  but  as  a  sacred 

(1)  14  Geo.  3  c.  83  s.  4  ;  ante,  vol.  3,  p.  445. 
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piilitical  obligation,  in  the  execution  of  which  the  state  must  be  free         1>^HS 

from  judicial  control.  y^  Cathk- 

The  appellants'  contentions,  I  may  here  remark,  would  appear  t<i  rink's  Mii,r,. 
be  Biii)p<>rted  by  some  extracts  from  the   judgment  of  the  Supreme       Lumbek 
Court  of  New  Zealand,  in  the  case  of  the  Queen  v.  Sijmotiils  (June      Ccm-anv 

1847,)  which  are  to  be  fo\ind  in  the  Imperial  Parliamentary  papers.  The  <^1'ke\. 
l^tiO,  vol.  XLVII.  p.  47,  (Colonies  New  Zealand.)     But  the  nature      Supheme 
iif  the  Indian  title  in  New  Zealand  is  a  peculiar  one.     Art.  2  of  a         Coikt 

OF  G.\.NAn.\. 

treaty  with  the  Indians,  known  as  the  treaty  of  Waitangi  guaran-  

te^l  to  them  the  full  exclusive   pos-sossion  of   all  the  lands  occu-  ■TaschereaTi,  •), 
iiiod  by  them  so  long  as  tliey  would  desire  to  retain  these  lands,  and 
[{')')0]  by  the  inti-rpretation  i)ut  upon  that  treaty  by  the  Home  Gov- 
ernment, it  was  c  nsidered  that  the  Indians  had  a  right  of   pro- 
prietorship over  their  lands. 

On  the  interpretation  of  the  words   "  lands  reserved  for  the  In- 
dians," in  section  9!,  par.  24  of  the  B.  N,  A.  Act,  I  adopt  the  rea- 
soning of  the  Chancellor  _^and   Of  Chief  Justice  Hagarty.     Even  if    ^ 
such  hinds  be  specially  reserved  for  the   Indians,  the  title  is  in  the 
Cniwn  (1.) 

The  territory  in  dispute  is  not  "reserved  for  the  Indians"  in  the 
sense  of  these  words  as  contained  in  that  section.  And  even  if 
the  Indians  had  any  interest  in  it,  that  would  not  affect  the  Pro- 
vince of  Ontario's  claim  to  it,  as  then  the  Province  would,  under 
the  very  wordj  of  sect.  109  of  the  B.  N.  A.  Act,  hold  it  subject  to 
that  interest. 

As  regards  the  questicm  considered  by  Mr.  .Justice  Burton, 
whether  or  not  the  Lieutenant-Governor  in  each  Province  is,  as 
Her  Majesty's  representative  under  the  B.  N.  A.  Act,  the  only 
piirty  who  could  extinguish  the  so  called  Indian  title,  if  any  theie 
be,  I  r<  f rain  from  expressing  any  opinion,  lor  the  reason  that  the 
point  does  not  come  up  for  our  determination,  and  consecjuently 
that  anything  I  might  say  about  it  would  be  entirely  obiter. 

Were  these  lands  at  confederation  crown  lands,  or  the  private 
property  of  the  Indians,  is  the  abstract  (juestion  to  be  determined. 
I  am  of  opinion  that  they  were  crown  lands,  and  consequently  that 


(1)  Boulton  V.  Jeffrcfi,  1  F].  &  A. 
(Out.)  Ill;  Jackson  v.  Wilkci,  4 
Q  B.  (0.  S.)  142  ;  Bown  v.  West,  1 
E.  &  A,    117  ;  Totten  v.  Watson,  15 


U.  0.  Q.  B.  392 ;  Bastien  v.  Hoffman, 
17  Lower  Canada  Rep.  238  ;  Com- 
missioner of  Indian  Lands  v.  Pap- 
ant,  3  L.  C.  Juri^t  :h13. 
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under  sects.  109  and  117  of  the  B.  N.  A.  Act  thoy  beloiii;,  i^g 
before  confederation,  to  the  Province  of  Ontario  and  furni  piwt  of 
its  public  domain  by  title  paramount. 

GWYNNK,  J.  : — 

[65 1]  In  1763  the  Board  of  Trade  made  a  report  to  his  tlieii 
Majesty  King  George  III,  wherein  they  suggested  a  plan  fur  tliy 
future  managuinent  of  Indian  atlairs  in  His  Majesty's  possessicjiis 
in  North  America. 

The  plan  suggested  in  this  report  was  approved  by  His  Majesty, 
and  to  give  effect  to  it  the  j)roclf>inafcion  of  the  7tli  October,  ITtili, 
was  issued,  whurein  is  contained  a  declaration  of  His  Majesty's 
lljyal  intentions  towards  the  tribes  of  Indians  in  His  Majesty  > 
North  American  possessions.  In  that  proclamation  are  contaiutnl 
the  following  passages  (1.) 

It  has  been  argued  that  the  above  passages  extracted  from  the 
proclamation  had  no  effect  within  the  limits  of  the  then  Province 
of  Quebec,  although  that  Province  is  specially  mnntioned  in  tht- 
proclamation.  This  argument  was  founded  upon  the  contention, 
that  the  Indians  were  never  recognis^ed  by  the  French  Kings  m 
having  any  estate,  right,  or  title  in  the  lands  situate  witnin  tht- 
limits  of  the  French  possessions  in  North  America,  and  that  the 
English  title  to  those  lands  being  derived  from  the  treaty  of  Paris 
of  1763,  the  title  of  the  Crown  of  England  to  the  lands  ceded  by 
the  French  King  by  that  treaty  is  the  same  as  the  title  which  the 
Kings  of  France  formerly  had. 

It  may  be  admitted  that  the  Kings  of  France  recognised  no  title 
in  the  Indians  in  any  part  of  the  territory  in  the  possession  of  the 
Kings  of  France,  whose  mode  of  dealing  with  the  Indians  was  to 
make,  ex  gratia,  crown  grants  of  land  for  their  conversion,  instruc- 
tion, and  subsistence,  but  the  fact  that  the  Kings  of  France  so 
dealt  with  the  Indians  presented  no  obstacle  to  the  Sovereign  of 
Great  Britain,  upon  acquiring  the  French  title,  placing  the  Indians 
upon  a  more  just  and  equitable  footing,  and  recognising  their 
having  a  certain  title,  estate  and  interest  in  the  lands  so  acquired 
[652]  by  the  Crown  of  Great  Britain  ;  and  in  point  of  fact  thii 
proclamation,  ever  since  its  issue,  has  been  faithfully  observed  in 
iti  integrity,  as  well  within  the  limits  of  the  then  Province  of 


(1)  See  ante  p.  148. 
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Quoboc,  as  in  nil  othor  the  Uriti!<h  posHe^sions  in  Nortii  Ainerioa.  \hhh 

At  the  time  of  tiie  cession  by  the  Froncli  the  greater  part    of  tliat     ^^  C\7'hk- 
fiortiim  of  Fronoii  Canaihi  which  now  eoiistit'itos  the   Province  of   kink's  Mill 

"  INll  ANli 

()uel)ec  had  been  already  granted  by  the  French  Kin<(^.     To  hinds       Li.mhkk 
so  u'rantod  the  prochiniation,  of  course,  had  no  apidication,  but      <^'J^|pan\ 
outside  of  those  granted  lands,  if  there  were  any  Indians  cliiiniing    Thk  (^uekn, 
title  their  rights,  a.-<  declarod  in  the  proclamation,  wore  resjttcted.       Hlpremk 

Hy  tlie  llaldiinand  papers  in  the  Canadian  Archives  it  appears 
that  in  December,  1766,  one  1  hilibot,  having  an  order  of  His 
Maje-ty  in  Council,  dated  June  18,  176<),  directed  to  the  (Jovernor 
und  Commander-in-Chief  of  the  Province  of  (Quebec,  for  a  grant  of 
20,000  acres  in  that  Province,  petitioned  the  Governor,  i>raying  that 
the  grant  might  be  assigned  to  him,  on  the  Restigouche  at  a  place 
iniiicated  by  him,  and  the  Committee  of  Council  at  Quebec  having 
taken  tlie  matter  of  the  petition  int(j  consideration  reported  that  the 
lanils  so  prayed  to  be  granted  to  the  petitioner  "  wore  or  were  claimed 
to  be  the  property  of  the  Indians,  and  as  such,  by  His  Majesty's 
ex[(ro3S  command  as  set  forth  in  his  proclamation  of  17(5;i,  not 
within  their  power  to  grant."  It  is  with  that  part  of  F'rench 
Canada  which  now  constitutes  the  Pri)vince  of  Ontario  that  we  are 
at  present  concerned,  and  so  inviolably  has  the  proclamation  been 
observed  therein  that  it,  together  with  the  Royal  instructions  given 
t(j  the  Governors  as  to  its  strict  enforcement,  may  not  inaptly  bo 
termed  the  Indian  Bill  of  Rights.  By  an  order  i>f  His  Majesty 
and  Council,  dated  at  St.  James',  May  4th  17*)8,  transmitted  to  the 
Honourable  Thomas  Gage,  Major-General  and  Commander-in-Chief 
[653]  of  all  His  Majesty's  Forces  in  North  America,  he  was  ordered 
ij 

'•Put  Lieut.  George  McDougal,  late  of  the  60th  regt.,  in  poses- 
sion  of  Hogg  Island,  situate  in  Detroit  River,  three  miles  above  the 
Fort  of  Detroit,  provided  that  it  can  be  done  without  umbrage  to 
the  Indians,  and  upon  consideration  that  the  Improvements  pnj- 
jected  by  McDougal  be  directed  to  the  more  easy  and  eflFectual 
supply  of  His  Majesty's  Fort  and  Garrison  maintained  at  Detroit." 

The  mode  adopted  on  this  occasion  to  extinguish  the  Indian 
title  was,  that  General  Gage  forwarded  the  order  to  Capt.  TuriibuU, 
commanding  at  Detroit,  with  the  following  instructions  as  to  the 
execution  of  it : — 

"  As  Mr.   McDougal's  occupying  these  lands  depends  on  the 
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-,     TT^  necesBary  that  those  Indians  should  be  collected   by  the  friends  of 

St,  Da  I'll  k-  "^  _  j  ^i 

niNK's  Mill-   Mr.  McDouijal  and  publicly  8ij,'iiify  to  you,  or  rather  ijive  a  \vrnt<n 
Li'MHKK       acknowledfiinent  of,  th  ir  cons-nting  to  the  cession  of  these  IhikU 

COMI'ANY 

r. 

ThK  *i\LKS 


Si  l■l;K^I^: 

COI'KT 

OF  Canada. 


in  favour  of  Mr.  McDouj^al. 

"This  must  bo  a  solemn  mt,  performed  in  your  presence  \,y 
Indiana  concerned  in  the  property  of  these  lands,  ti.  which  tliey 
must  sign  the  mark  of  their  tribes,  and  you  wdl  certify  the  same 
to  bo  done  by  you,  under  my  autlu)rity  and  in  your  presi-nue  ; 
G Wynne  J.  their  permission  at  the  same  timo  must  be  had  to  peoplo  tlie 
islands  for  cultivation,  for  every  necessary  particular  should  be 
mentioned  in  the  writing  for  the  cession  of  these  lands,  and  the 
whole  fully  and  distinctly  e.xplained  to  the  Indians  to  prevent 
future  claims  or  disputes." 

In  pursuance  of  the  above  instructions  an  indenture  inter  [artcs 
was  made  and  oxocutod  by  and  between  those  chiefs  of  the  Ottawa 
and  Chippewa  nations  of  Indians,  of  the  one  part,  and  George 
]McD(nigal,  of  the  other  part,  whereby  it  was  witnessed  that  the 
said  chiefs,  for  themselves  and  by  the  consent  t)f  the  whole  of  the 
said  nations  of  Indians,  for  and  in  consideration  of  property  to  the 
value  of  £194  lOs.,  thereby  acknowledged  to  have  been  received, 
did  grant,  bargain,  sell,  alien  and  confirm  unto  the  said  George 
McDougal,  his  heirs  and  assigns  for  ever,  the  said  island  in  the 
Detroit  River,  about  three  miles  above  the  fort,  that  he  might 
settle,  cultivate  and  otherwise  employ  it  to  his  and  his  Majesty's 
[654]  advantage,  together  with  the  houses,  outhouses  and  appur- 
tenances whatsoever  to  the  s:iid  island,  messuage  or  tenement  and 
premises  belonging  or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents  and  services  of 
the  said  premises  and  every  part  thereof,  and  all  the  estate,  right, 
title,  claim  and  demand  whatsoever  of  them  the  said  Indians  of, 
in  and  tu  the  said  messuage,  tenement  and  premises  and  every 
part  thereof,  to  have  and  to  hold  the  said  messuage,  and  all  and 
singular  the  said  premises  above  mentioned,  and  every  part  and 
parcel  thereof,  with  the  appurtenances,  unto  the  said  George 
McDougal,  his  heirs  and  assigns  for  ever,  and  the  said  chiefs  did 
thereby  engage  themselves,  their  heirs,  their  nations,  iVrc,  for  ever 
to  warrant  and  defend  the  property  of  the  said  inland  unto  the 
said  George  McDougal,  his  heirs,  exaortcrs,  administrators  and 
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wgi^iis  fi)r  ev«r.     fn  1784,  Oovern<ir  Hnldiiimml  ])urchu8ed  IVoin  l,ss8 

till)   MissiBsaaas   what  is         'Wii   aa   the   (<rand   River   tract   uiul     „    TT"' 
"'  ...  St.  Cathk- 

settloil  thereon  tlie  Six  Nation  Indi'iim  whi>,  shortly  after  the  chmo    iunk'.s  Mill- 

of  the  reV(ilutionary  war  removed  from  their  settlements  in  tlie       Li'mhVii 
State  of  New  Yoik  into  Canada.  Co.mi'anv 

In  tt  letter  dated  at  Quihec,  the  2()tli   Ai)ril,  17H4,  aildresHid   \>y    Thk  <,»i  kkv. 
(uiveniof   Maldiinand   to  Lieut. -(ioveriior   Hay,  on  Iuh  dei)arture 
fruiii  '.Quebec  to  enter  uimn  hia  government,  is  the  followinjj;  para- 
grftph  dotiiiing  his  duty  in  relation  to  the  Indians  and  their  lanli.^  : 

"  The  mode  of  ai',nuirini{  lands  hy  what  is  called  Dei-da  of  (lift  ''^^'.viine. -T. 
i«  f(i  he  entii'el/  discontinued,  fur,  hij  tlm  Kimfn  instrncf  onu,  no 
!  riviiti'  Person,  Society,  Corporation  or  colony  is  oaj)al)le  of 
lO'iiiiringany  property  in  lands  beionj^in^'  to  tlio  Indians,  either  liy 
i,i'  'nse,  or  ^jrant  or  conveyance  from  the  Indians,  excepting  only 
wi.  e  the  lands  lie  witliin  the  limits  of  anj'  colony  tliB  soil  of 
which  has  been  vested  in  Proprietaries  or  Corporations  by  ijraiitH 
frum  the  Crown  ;  in  which  cases  such  Proprietaries  or  Corporatinus 
only  shall  be  cajjable  of  acquiring  such  property  by  purchase  oi 
grants  from  the  Indians.  It  is  also  necessary  to  observe  to  you 
that,  by  the  Kiny's  inHtnictious,  no  purchase  of  lands  belonging  to 
[655]  the  Indians,  whether  in  the  name  of  or  for  the  use  of  tlie 
Crown,  be  made,  but  at  some  general  meeting,  at  which  the 
Principal  Chiefs  of  each  Tribe  claiming  a  property  in  such  lands 
-hall  bo  present." 

In  1781,  the  form  adopted  for  the  surrender  of  the  Island  of 
Michilimakinak  was  a  deed  poll  whereby  four  chiefs  of  the  Chip- 
pewa nation,  on  behalf  of  them.'^elves  and  all  others  of  their  nation 
theChippewas  "  who  have  or  can  lay  claim  to  the  said  Island," 
surrendered  and  yielded  up  the  said  Island  into  the  hands  of 
Lieutenant-Governor  Sinclair  for  the  behalf  and  use  of  His 
.Majesty  Oeorste  the  Third,  &c.,  &c.,  and  his  heirs  forever,  and 
they  did  thereby  make  for  themselves  and  posterity  a  renunciation 
(if  all  claims  in  future  to  said  Island.  The  deed  contai  s  the 
following  clause  : 

''  And  we  have  signed  two  deed^  of  this  tenor  and  date  in  the 
presence  of  (naming  seven  persons),  one  of  which  deeds  is  to 
remain  with  the  Government  of  Canada  and  the  other  to  remain 
at  this  post  to  certify  the  same,  and  we  promise  to  preserve  in  our 
village  a  Belt  of  Wampum  of  seven  feet  in  length  to  perpetuate, 
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secure  and  be  a  lastinc  memorial  of  the  said  transaction  to  our 
nation  for  ever  hereafter,  and  that  no  defect  in  this  deed  for  waij 
of  law  forms,  or  any  other,  shall  invalidate  the  same." 

This  deed  is  signed  by  the  Chiefs  with  their  totems,  accordin, 
to  Indian  custom,  and  by  the  Lieutenant-Governor  and  a  Cajjtain. 
Lieutenant  and  Ensign  of  the  8th  regiment.  The  last  clause  ii: 
the  deed  seems  to  have  been  inserted  with  the  design  of  shewin.' 
on  the  face  of  the  deed  that  the  transaction  h<id  been  authorised  in 
a  council  of  the  nation.  The  obtaining  such  authority  in  the  fir-t 
place  was  the  invariable  custom,  and  then  a  deed  was  executed  fm 
the  purpose  of  evidencing  the  transaction  which  the  nation  liad 
authorised  in  council. 

Ky  the  deed  of  surrender  of  about  two  million  (2,000, OOo)  aciti; 
along  the  shore  of  Lake  Erie,  executed  on  the  19th  May,  179' i,  it 
appears  to  have  been  executed  in  a  full  council  of  the  Ottawa, 
Chippewa,  Pottowatani  and  Huron  Nations,  which  was  attended 
[656]  by  the  commanding  ofHcer  at  Detroit,  with  a  large  start 
of  his  officers  as  representing  the  Crowii,  and  in  their  presence 
as  subscribing  witnesses  the  deed  is  executed  in  the  Indian 
manner  by  eight  Chiefs  of  the  Ottawa,  eight  of  the  Chippewa,  six 
iif   the  Pottowa'atii  and  thirteen  of  the  Huron  Nations. 

The  deed  is  in  the  form  of  a  deed-poll,  commencing  : 

'*  Kmiw  all  men  by  these  presents  that  we,  the  Princii)al  Village 
and  War  Chiefs  of  the  Ottawa,  Chippewa,  Pottowatani,  and  Huron 
Nations  for  and  in  consideratie)n,  itc.  Have,  by  and  with  tlie 
consent  of  the  whole  of  our  said  Nations,  Given,  granted,  enfeotleu. 
aliena'ed,  and  confirmed,  ami  by  these  presents  do  give,  grant. 
enfeofl",  alien  and  confirm  unto  His  Majesty  Oeorge  III.,  King,  Ac, 
iVc,  a  certain  tiact  of  land  (describing  it),  to  have  and  to  hold  Xi> 
the  only  proper  use  and  behoof  of  his  said  Majesty,  his  Heirs  ami 
Successors  for  ever." 

The  deed  contained  a  covenant  for  quiet  enjityment  as  follows:— 

"  And  we,  the  said  Chiefs  for  ourselves  and  the  whole  of  our 
said  Nations,  and  their  Heirs  do  covenant,  promise  and  agree  ti^ 
and  with  his  said  Majesty  (for  ([uiet  enjoyment  by  His  Majesty. 
his  Heirs  and  Successors). " 

And  then  concWides  : 

"  And  by  these  presents  do  make  this  our  act  and  deed  irrevoc- 
able under  any  pretence  whatever,  and  have  put  his  said  Majesty 
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in  full  possessi.^n  and  seisin  by  allowing  houses  to  be  built  upon 
the  premises.' 

The  deed  appears  to  ha^'e  been  recorded  in  the  off  ce  of  the  clerk 
of  the  Crown,  in  the  district  of  Hesse,  on  the  '22nd  day  of  June, 

ITitO. 

On  tlie  7th  of  December,  1792,  a  deed  was  executed,  which 
iiurports  to  be  an  indenture  made  between  five  Chiefs  of  the 
Mississajia  Indian  Nation,  of  the  one  part,  und  our  Sovereign  Lord 
(reoige  the  Third,  King  etc.,  etc.,  of  the  other  part,  which  recites 
nil  indenture,  bearing  date  the  22nd  day  of  May,  1784,  made 
between  the  ten  persons  (naming  them  and  describing  them  as 
Sachems,  War  Chiefs  and  principal  Women  of  the  Mississaga 
[657]  Indian  Nation),  of  the  one  part,  and  our  said  Sovereign  Lord 
(ieorjje  the  Third,  King,  etc.,  etc.,  of  the  other  part,  whereby  the 
5,ud  Sachems,  principal  Chiefs  and  Women,  in  cjnsiJeration  of 
i;l,180  78.  4d.,  lawful  money  of  Great  Britain,  dii'  grant,  bargain, 
sell,  alien,  release  and  confirm  unto  hi.s  said  Majesty  ,  his  Jleirs  an«. 
Successors  (certain  lands  therein  particularly  described)  ;  it  then 
recites  that  there  was  found  to  be  a  certain  error  in  that  descrip- 
tion, and  that  it  was  necessary  ..nd  expedient  that  the  bmnidary 
lines  of  the  said  parcel  of  land  should  he  accurately  laid  down  and 
described,  the  said  chiefs,  therefore,  parties  to  the  said  deed  of 
December,  171)2,  did  thereby  acknowledge  and  declare  "That  the 
true  and  real  description  of  the  said  tract  or  i)arcel  of  laiul  so 
liiU'gained,  sold,  aliened  and  transferred  by  and  to  the  parties  afore- 
said is  all  that  tract  or  parcel  of  land  lying  and  being,  etc. 
(describing  it  by  a  corrected  description),  und  therefore  the  said 
live  chiefs  (naming  them)  in  consideration  of  the  aforesaid  sum  of 
t'1.180  7s.  4d.,  so  jjaid  as  therein  aforesaid,  and  of  Jie  further  sum 
of  hve  shillings  to  them  in  hand  i)aid  and  for  the  better  ratifying 
and  confirming  the  thereinbefore  recited  indenture,  did  grant, 
bargain,  sell  and  confirm  unto  his  Majesty,  his  heirs  and  successors, 
al;  that  tract  oi'land  (tlescribing  it  by  the  corrected  description),  to 
have  and  to  hold  to  His  Majesty,  his  heirs  and  successors  for 
ever," 

Tlie  deed  then  contains  the  clause  following  : 

"And  whereas  at  a  conference  held  by  John  Collins  and  William 
i\,  Crawford,  Esquires,  with  the  principal  chiefs  of  the  Mississaga 
N'atiiiu  (Mr.   John  Kimsseau  as  interpreter)  it   was  unanimously 
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agreed  that  the  king  shall  have  a  right  to  make  roads  through  tliu 
Mississaga  country  ;  that  the  navigation  of  the  said  rivers  uiul 
takes  shall  be  open  and  free  for  his  vessels  and  those  of  his  subjects ; 
that  the  king's  subjects  should  carry  on  a  free  trade,  unmolested, 
in  and  through  the  countiy;  now  this  indenture  doth  hereby  ratify 
and  confirin  the  said  confeidiice  and  agreement  so  had  between  the 
parties  aforesaid,  giving  and  granting  to  his  said  Majesty  power 
and  light  to  make  roads  through  the  said  Mississaga  counliy, 
togetlier  with  the  navigation  of  the  said  rivers  and  lakes  for  liis 
vessels  and  those  of  his  subjects  trading  thereon  free  anti 
unmolested.  In  witness  whereof  the  chiefs,  on  the  part  of  tlie 
Mississaga  Nation,  and  His  Excellency  John  Grjives  Simcoe, 
Lieutenant-Governor  of  the  said  Province,  etc.,  on  the  part  of  His 
Britannic  Majesty,  have  hereunto  set  their  hands  and  seals,  etc  , 
etc." 

[fi58]  The  deed  is  executed  by  the  four  chiefs  r  tlie 
Lieutenant-Governor. 

In  the  interval  between  the  years  1792  and  1830  many  instiu- 
ments  simihir  in  character,  some  in  the  form  of  deeds  poll  by  way  of 
grant  and  surrender,  and  others  in  forri  of  deeds  of  bargain  ami 
sale,  were  from  time  to  time  executed  by  the  Indians  in  Hie 
customary  Indian  mannei",  wliereby  divers  large  tracts  of  country 
situate  within  the  Province  of  Upper  Canada  were  granted  and 
surrendered  and  sold  and  transferred  to  the  reigning  sovereign  for 
tlie  time  being  in  pursuance  of  resolutions  passed  in  solemn  councils 
of  the  respective  nations  of  Indians  occupying  and  claiming  title  to 
the  lands  so  granted  and  surrendered.  One  of  those  deeds,  which 
was  executed  by  the  Miasissagas  of  the  Bay  of  Quinte  in  1835, 
when  we  reHect  that  the  form  of  those  surrenders  has  been  in  every 
case  devised  by  officials  acting  on  behalf  of  the  Crown,  and  not  by 
the  Indians  themselves,  is  very  instructive  as  to  the  light  in  whicli 
the  Indian  title  has  always  been  regarded  by  the  Crown.  It  is  aa 
follows  : 

"  Know  all  men  by  these  presents  that  we  (here  follow  the 
names  of  five  Indians),  Sachems  and  chief  warriors  of  the  Miscissaga 
tribe  of  Indians  of  the  Bay  of  Quinte,  in  the  Province  of  Upper 
Canada,  in  considemtiDH  of  the  trnat  and  conjiilence  by  us  npos>:ii  in 
His  Most  Gnii'JoKs  Maji'ttii  Kituj  fVilliam  the  Fourth,  and  in  order 
that  His  said  Most  (Jracicus  Majesty   his  heirs  and  successors,  may 
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(/r.wt  and  dispose  of  the  lands  and  tenements  hereinafter  comprised  ih,ss 

and  described  fur  the  benefit  cf  the  siid  Indians,  in  such  manner     a.   ^  ., 
and  form,  and  at  such  price  or  prices,  as  to  His  Majesty  his  heirs   rink's  Mili,- 
and  successors  sliall  seem  best,  do  remise,  release,  suiTender,  quit       1,lmi!kk 
claim  and  yield  up  unto  His  Majesty  King  William  the  Fourth,  his      Company 
heirs  and  successors,  all  and  singular  those  certain  parcels  of  land    Thk  <^li;kn, 
(etc.,  etc.,  etc.,  describing  them)  to  the  end,  intent,  and  purpose 
that  the  said  laiids  and  premises  shall  and  may  be  granted  and 
disposed  of  by  his  said  Majesty,    his  heirs  and  successors,  in  trust, 
fur  the  benefit  of  the  said  Indians  and  upon  and  for  no  (jthor  use, 
trust  and  intent  or  purpose  wliats(JOver.     In  witness  whereof  we 
the  said  Sachems  and  chief  warriors  of  the  said  Indians  have  here- 
unto set  our  hands  and  seals  at  Grape  Island,  in  the  Province 
[(559]  aforesaid,  the  loth  December,  1835." 

The  deed  is  executed  by  the  five  chiefs  in  the  pres3nce  of  J.  B. 
(.lc>nch,  then  Superintendent  of  Indian  Att'airs,  and  two  others. 

In  the  month  of  August,  1836,  Sir  Francis  Head,  then 
Lieutenant-Governor  of  Upper  Canada,  deeming  the  resolution  of 
tho  [udians  in  council  assemljed  to  be  the  material  element  in 
effectuating  the  extinction  of  the  Indian  title,  dispensed  with  the 
subset  [Uent  execution  of  any  deed,  and  obtained  the  surrender  to 
the  Crown  of  several  large  tracts  of  country  by  submitting  certain 
propositions  in  writnig  (containing  terms  of  sun-ender)  to  the 
Indians,  to  be  considered  by  them  in  council,  which,  upon  being 
Approved  and  signed  by  the  chiefs  in  council  assembled,  constituted 
the  surrenders.  In  his  reports  c  tmmunicating  the  surrenders  to 
Lord  (ilenelg,  then  Colonial  Secretary,  the  Lieutenant-Governor, 
after  enumerating  the  tracts  of  land  so  aotjuired,  says  ; — 

"  I  have  thus  obtained  for  His  Majesty's  Government  fiom  the 
Indians,  an  immense  portion  of  most  valuable  land." 

Altliongh  the  ojiinio  i  entertained  by  Sir  Francis  Head  that  the 
iict  of  the  Indians  in  council  was  all  that  was  necessary  to  eflectuate 
the  surrenders  may  be  admitted  to  be  correct,  still  in  point  of  fr  .o 
this  would  seem  to  have  been  the  only  occasion  upon  which  deeds 
were  dispensed  with — -unless  the  surrender  by  the  Saugeen  and 
Owen  Sound  Indians  in  1854  c  n  be  considered  another.  Tlie 
re-olution  in  council  in  that  c  so  seems  to  have  been  prepared  with 
the  view  of  serving  both  as  the  resolution  in  council  and  a  deed  of 
surrender,  for  it  is  iramed  in  the  form  of  a  deed— and,  indeed,  all 
12 
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the  resolutions  of  the  Indians  in  their  councils,  being  signed  by  tlu- 
chiefs   with   their   totems   according  to    Indian   custom,   may   Ik 
•  regarded  as  deeds.     The  surrender  of  1854  above  referred  to  is  iij 
the  following  form  :  — 

[(ii;0]  "  We  the  chiefs,  Sachems  and  principal  men  of  the  Indiim 
tribes  r  sideut  at  Saugeen  and  Owen  Sound  confiding  in  the  wisdom 
and  {)rot'ecting  care  of  our  Great  Mother  across  the  Big  Lake,  iiiul 
believing  that  our  pood  Father,  His  Excellency  the  Earl  of  Elgin 
and  Kincardine,  Governor-General  of  Canada,  is  anxiously  desiruiia 
to  promote  those  into:  ests  which  will  most  largely  conduce  to  the 
welfare  of  his  Red  children,  have  now,  being  in  full  council 
assembled,  in  presence  of  the  Superintendent  General  of  Indian 
Affairs  and  of  the  young  men  of  both  tribes,  agreed  that  it  will  lu. 
highly  desirable  for  us  to  make  a  full  and  comjdote  surrender  to  tlie 
Crown  of  that  peninsula  known  as  the  Saugeen  and  Owen  Sound 
Indian  Reserve  subject  to  certain  restrictions  and  reservations,  to 
be  hereinafter  set  forth." 

"  We  have  therefore  set  our  marks  to  this  document,  after  having 
heard  the  same  read  to  us,  and  do  hereby  surrender  the  whole  >  f 
the  above  named  tract  of  country,  bounded,  etc.,  with  the  following' 
reservations  to  wit — " 

then  followed  those  paragraphs  describing  three  several  block.s  of 
land  out  of  the  trcct,  one  for  the  occupation  of  the  Saugeen  Indians, 
another  for  the  occupation  of  the  Owen  Sound  Indians,  and  rlu 
third  for  the  occupation  of  the  Colpoy's  Bay  Indians. 

The  instrument  then  proceeded  : 

"  All  which  reserves  we  hereby  retain  to  ourselves  and  our  children 
in  perpetuity.  And  it  is  agreed  that  the  interest  of  tlie 
principal  sum  arising  out  of  the  sale  of  our  lands  shall  be  regulaily 
paid,  so  long  as  there  ai'e  Indians  left  to  represent  our  tribe,  without 
diminution,  at  half  yearly  periods.  .\nd  we  hereby  request  the 
sanction  of  our  Great  Father,  the  Governor-General,  to  tiiis 
surrender,  which  we  consider  highly  conducive  to  our  gemiHl 
interests.  It  is  understood  that  no  islands  are  included  in  this 
surrender." 

This  instrument  was  executed  under  the  respective  hands  and 
seals  of  the  Chief  Superintendent  of  Indian  Affairs  and  of  tlie 
several  chiefs,  sachems,  ana  principal  men  of  the  tribe. 
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1:1  the  interval  between  1830  and  the  passing  of  the  B.  N.  A. 
Act,  several  surrenders  of  large  tracts  of  land  were  made  by  the 
Indians  to  the  Crown  by  deeds  executed  by  the  chiefs  and  principal 
men  of  the  tribes  of  Indians  occupying  and  claiming  title  to  such 
f^oGl]  lands.  In  some  of  the  instruments  so  executed  the  Indians 
^peci;^lly  reserved  to  their  own  use  and  occupation,  from  tlie  opera- 
ri(in  of  the  deeds  of  surrender,  certain  specified  tracts  within  the 
limits  of  the  tracts  as  described  in  the  instruments.  In  some  cases 
the  surrenders  were  made,  as  in  tliat  of  1854  above  set  out,  upon 
the  express  condition  and  trust  that  the  moneys  to  be  realized  from 
sale  of  the  lands  surrendered  should  be  applied  by  the  Crown  for 
the  benefit  of  the  Indians. 

Now,  in  1837,  an  Act,  7  Wm.  4,  c.  118,  was  passed  by  the 
Lcuisliiture  of  the  Province  of  Upper  Canada,  intituled  "An  Act 
to  provide  for  the  disposal  of  tlie  Public  Lawh  in  this  Province  and 
for  other  purposes  therein  mentioned." 

The  Act  was  passed  for  regulating  the  issue  of  Letters  Patent 
j,'ranting  lands  known  as  and  designated  "Crown  Lands,"  "Clergy 
Reserves"  and  "School  Lands,"  all  of  wliich  lands  were  placed 
under  the  control  of  an  officer  styled  the  Commissioner  of  Crown 
Lands,  and  the  pnjceeda  arising  from  the  a;ile  the'reof  were  to  be 
:iccounted  for  by  him  to  the  Receiver  (ioueral,  as  forming  part  of 
the  public  revenue  of  the  Province.  Tlie  Act  did  not  aftect  any 
lands  for  the  cession  of  which  to  His  Majesty  no  agreement  had 
been  made  with  the  Indian  tribes  occupying  and  i^laiming  title  to 
the  same,  nor  any  lands  which,  although  surrendered  by  the  Indians 
to  the  Crown,  were  so  surrendered  for  the  purpose  of  being  sold 
and  the  proceeds  ap[)lied  for  the  maintenance  of  and  benefit  of  the 
Inilians  themselves.  These  lands  were  all  desi  nated  Indian  Lands, 
and  the  siile  of  those  svirrendered  to  be  sold  for  the  benefit  of  the 
Indians  themselves  and  the  management  and  investment  of  the 
proceeds  ai'ising  from  their  sale,  were  placed  by  the  Crown  under 
the  management  of  a  special  ofHcer  called  tlie  Chief  Superintendent 
[002]  of  Indian  Affairs,  who  was  under  the  direct  supervision  of  the 
Lieutenant-Governor  for  the  time  being  as  representing  Her 
Majesty,  and  who  was  accountable  to  the  Imperial  Treasury 
Department.  The  term  "Public  Lands,"  as  used  in  the  Act  in 
relation  to  lands  known  as  "Crown  Lands,"  "Clergy  Reserves" 
and   "School   Lands,"   as    distinguished  from    those    known    as 
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"  IiidiiUi  Lands,"  has  boen  maintained  in  .'several  Acts  ot  tlit; 
Lei^islature  of  the  Province  of  Upper  Canada,  viz.,  4  &  6  Vict.  c. 
loo,  I<;  Vict.  c.  159,  Consolidated  Statutes  of  Canada  c.  22,  23  Vict. 
c.  2,  and  28  Vict.  c.  151.  By  this  last  Act  it  was  encactod,  that 
frmi  and  after  the  1st  day  of  Julj',  1801,  the  Commissioner  of 
Crown  Lands  for  the  time  being  should  be  Chief  Sui)erintondent  of 
Indian  Affairs,  and  that  a'l  lands  reserved  for  the  Indians,  or  for 
any  tribe  or  band  of  Indians,  or  hold  in  trust  for  their  benefit , 
shijuld  be  deemed  to  be  reserved  and  held  for  the  same  jiurposes  as 
before  the  passing  of  the  Act,  but  subject  to  its  provisions,  and 
that  no  release  or  surrender  of  lands  reserved  for  the  use  of  the 
Indians,  or  of  any  tribe  or  band  of  Indians,  should  be  valid  except 
npon  condition  that  such  release  or  surrender  should  be  assented  tci 
by  the  chief  or,  if  more  than  one  chief,  by  a  majf)rity  of  the  chiefs 
of  the  tribe  or  l)and  of  Indians  assembled  at  a  meeting  or  council 
of  the  tribe  or  band  summoned  for  that  pur-pose  accorilinfi  to  thrlr 
rules  and  entitled  to  vote  thereat,  and  held  in  the  presence  of  an 
officer  duly  authorized  to  attend  such  council  by  the  Commissioner 
of  Crown  Lands,  and  that  nothing  in  the  Act  contained  should 
render  valid  any  release  or  surrender  other  than  to  the  Crown  : 
and  it  was  further  enacted  that 

"The  Governor  in  Council  may,  froni  time  to  time,  declare  the 
provisions  of  the  Act  respecting  the  sale  and  management  of  "  the 
Public  Lands  "  passed  in  the  present  session,  or  of  the  twenty-third 
chapter  of  the  Consolidated  Statutes  of  Canada  intituled  "  J.H  Art 
respecting  tht  sale  and  manafienwnt  of  the  timber  on  Public  La-nds," 
[U63]  or  any  of  such  provisions,  to  apply  to  Indian  Lands,  or  to 
the  timber  on  Indian  Lands,  and  the  same  shall  thereupon  apply 
and  have  effect  as  if  they  were  expressly  recited  or  embodied  in 
this  Act." 

The  inviolable  manner  in  which  the  Indian  title  as  declared  by 
the  proclamation  of  17^3  has  been  recognised  amply  justifies  tlie 
language  of  the  commissioners  appointed  by  the  Crown  to  report 
upon  Indian  affairs  in  the  Province  of  Upper  Canada  in  1842  and 
1856.     The  former  commissioners  in  their  report  say  : — 

''  The  proclamation  of  His  Majesty  George  the  Third  issued  in 
1763  furnished  the  Indiana  with  a  fresh  guarantee  for  the  possession 
of  their  hunting  grounds  and  the  protection  of  the  Crown.  This 
document  the  Indians  look  upon  as  their  charter.      They   have 
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i-reserved  a  copy  of  it  to  the  present  time,  and  have  referred  to 
it  <ni  several  occasions  in  tlieir  leprosantations  to  the  Govern- 
ment." 

And  again  : — 

"Since  1763  the  Government,  adhering  to  the  Royal  Proclama- 
tion of  th'it  year,  have  not  considered  themselves  entitled  to  dis- 
possess the  Indins  of  their  lunds  without  entering  into  an  agree- 
ment with  them  and  rendering  them  some  compensation." 

The  commissioners  of  185()  in  their  report  say  . — 

"By  the  j)roclamation  of  1703  territorial  rights,  akin  to  those 
asserted  by  Sovereign  Princes,  are  recognised  as  belonging  to  the 
Indians,  that  is  to  say,  that  none  of  their  land  can  be  alienated  save 
by  treaty  male  publicly  between  (he  down  and  them  Later, 
however,  as  this  was  found  insufficient  to  check  the  wh  tea  from 
entering  into  bargains  with  the  Indians  for  portions  of  their  lands 
(ir  for  the  timber  growing  thereon,  it  has  been  f  >und  necessiWy  to 
pass  stringent  enactments  for  the  protection  of  the  Indian 
Reserves." 

After  the  most  explicit  recognition  by  the  Crown  of  the  Indian 
title  for  upwards  of  a  century  in  the  most  solemn  manner — by 
treaties  entered  into  between  the  Crown  and  the  Indian  nations  in 
council  assembled  according  to  their  national  custom — and  by  deeds 
uf  cession  to  the  Crown  and  of  purchase  by  the  Crown,  prei)ared 
by  officers  of  the  Crown  for  execution  by  the  Indians — it  cannot,  in 
my  opinion,  admit  of  a  doubt  that  at  the  time  of  the  passing  of  the 
B.  N.  A.  Act  the  Indians  in  Upper  Canada  were  acknowledged  by  the 
[i]CA]  Crown  to  have,  and  that  they  had,  an  estate,  title  and  interest 
ill  all  lands  in  that  part  of  the  Province  of  Canada  formerly 
constituting  Upper  Canada,  for  the  cession  of  which  to  the  Crown 
no  agreement  had  been  made  with  the  nations  or  tribes  occupying 
the  same  as  their  hunting  grounds,  or  claiming  title  thereto,  which 
estate,  title  and  interest  could  be  divosted  or  extinguished  in  no 
otlier  manner  than  by  cession  made  in  the  most  solemn  manner  to 
the  Crown.  These  cessions  were  maile  sometimes  upon  purchases 
made  by  the  Crown  for  the  use  of  the  public,  in  whicli  ca^e  the 
lands  so  accjuired  became  ^''Public  Lanrls,"  because  the  revenue 
to  be  derived  from  their  sale  was  appropriated  for  the  benefit  oi 
the  public  and  was  paid  into  the  Provincial  Treasury.  Sometimes 
the  cessions  were  made  to  the  Crown  upon  trust  for  sale  and 
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iTivestment  of  the  proceeds  for  the  benefit  of  the  riuliaiis  themselves, 
aiul  soinetimcs  upon  trust  to  grant  to  some  per  on  upon  whom.tlie 
Iniliiius  ile.sireil  to  confer  a  benefit  for  special  services  rendered  to 
them  ;  but  all  such  lands,  until  the  cession  thereof  should  be  made 
l)y  t!ie  Indians  to  the  Crown,  constituted  what  were  known  as  and 
designated  "  Indian  Reserves,"  "Lands  reserved  for  the  Indians,'' 
or  "Indian  liands."  It  is  the  lands  not  ctiltd  to  or  purchased  I' ij 
the  Crown  which  are  spoken  of  in  the  proclamation  of  ]7()'-i  as  flu 
IuikIh  rescii-ed  to  the  Indians  for  their  hunting  ground — and  thu 
unced'jd  lands  have  ever  since  been  known  by  the  designation 
"  Lands  reserved  for  the  Indiana,"'  or  "  Indian  Reserves." 

When  the  Indians  in  the  deeds  or  treaties  by  way  of  cession  of 
land  to  the  Crown  reserved  from  out  of  the  general  description  cf 
the  lands  given  in  the  instruments  of  cession,  as  they  often  did, 
certain  particularly  described  pcjrtions  of  the  lands  so  generally 
described,  for  the  special  uses,  occupation  or  residence  of  particulitr 
[665]  bands,  the  parts  so  reserved  did  not  come  under  the  operation 
of  the  deed  or  treaty  of  cession,  but  were  reserved  and  excepted 
out  of  it  and  so  continued  to  be' just  as  they  were  before,  lands  not 
ceded  to,  or  purchased  by  the  Crown,  and  therefore  remained  still 
within  the  designation  of  "Lands  reserved  for  the  Indians,"  or 
"  Indian  Reserves." 

It  was  not  the  exception  of  the  particular  parcels  from  the 
operation  of  the  instrument  of  cession  which  made  such  parts  come 
within  designation  of  "Lands  reserved  for  Indians"  or  "  Indian 
Reserves,"  but  because  being  so  excepted,  they  remained  in  the 
position  they  wore  before,  namely,  lands  not  yet  ceded  to  or  pur- 
chased by  the  Crown. 

Now  the  lauds  upon  which  the  timber  which  is  the  subject  of 
this  suit  was  cut,  although  admitted  to  have  been  within  the  limits 
of  the  old  Province  of  Upper  Canada,  were,  at  the  time  of  the 
passing  of  the  B.  N.  A.  Act,  lands  for  the  cession  of  which  to  Her 
Majesty  no  agreement  hail  been  made  with  the  Indian  Kations  or 
Tribes  occupying  the  same  as  their  hunting  ground  and  claiming 
ttle  thereto  ;  the  lands  had  not  been  ceded  to  or  purchased  by  the 
Crown  ;  they  were  not  therefore  "  Fuldic  Lands  "  within  the 
meaning  of  the  statutes  above  referred  to,  viz  : — 4  &  5  Vict.,  c. 
100,  16  Vict.,  c.  169,  Con.  Stat.  C,  c.  '22,  or  23  Vict.,  c  2.  It  was 
not   competent  for  the  Provincial   Government   to   have  sold  the 
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taiiils  or  any  part  thereof,  for  the  hinds,  not  having  been  yet  ceded 
tu  or  purchased  hy  the  Crown,  did  not  come  under  the  designation 
of  "  Crown  Lamh  "  witliin  the  meaning  of  the  ."ibove  Acts.  No 
revenue  could  liave  been  derived  from  the  land  which  could  have 
i,i3sed  to  the  Province  of  Canada  under  the  statute  of  1846 — 9  Vict. , 
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c,  114 — by  which  the  Crown   surrendered  to   the  Provincial  Legis-    THK<^rEKV 

liiture  in  exchange  for  a  civil   list  all   tlie   casual   and  territorial 

[(j6()]  revenue  of  the  Crown.     The  Indians,  whenever  they  should 

cede  those  lands  to  the  Crown  might  cede  them  only  upon  trust  for 

sale  and  investment  of  the  proceeds  for  the  benefit  of  the  Indians 

themselves,  so  that  the  public  might  never  acquire   any  interest 

whatever  in  the  moneys  arising  from  the  sale  of  the  lands. 

From  these  consideraticjns  it  follows,  in  my  opinion,  as  an  incon- 
trovertible proposition,  that  in  lands  situate  as  those  lands  were  at 
the  time  of  the  i)a83ing  of  the  B.  N.  A.  Act,  namely,  lands  which 
had  not  been  ceded  by  the  Indians  to  the  Crown,  the  Province  or 
Ouvernment  of  Ontario  did  not  acquire  by  that  Act  any  vested 
interest.  The  lands  did  not  come  within  item  No.  5  of  sect.  92, 
nor  within  sect.  109  of  the  Act,  but  did,  in  my  opinion,  come 
within  item  24  of  sect.  91,  which  placed  "Indians  and  lands 
reserved  for  the  Indians  "  under  the  legislative  control  of  the 
Dominion  Parliament.  The  B.  N.  A.  Act  did  not  contemplate 
making,  and  has  not  made,  any  alteration  in  the  relations  existing 
of  old  between  the  Indians  and  Her  Majesty,  eit'ier  m  respect  of 
the  estate,  title,  and  interest  of  the  former  in  their  lands  not  yet 
ceded  to  the  Crown,  or  indeed  in  respect  of  any  other  matter, 
further  than  to  place  all  matters  affecting  the  Indians  under  the 
control  and  administration  of  Her  Majesty's  Government  of  the 
Dominion  of  Canada  and  the  Parliament  of  the  Dominion.  The 
Provincial  Government  or  Legislature  having  been  given  no  control 
whatever  over  Indian  affairs,  the  power  of  entering  into  a  treaty  or 
ai,'reement  with  the  Indians  for  obtaining  from  them  a  cession  of 
the  lands  in  question  became  vested  in  Her  Majesty,  freed  from 
tiie  operation  of  the  Canada  statute,  23  Vict.,  c  151,  which  became 
null  and  of  no  farther  validity.  The  B.  N.  A.  Act  having  removed 
the  Indians  and  their  alFaira  wholly  from  under  the  management 
[6(57]  of  a  Provincial  Commissioner  of  Crown  Lands,  such  an  officer 
could  no  longer  be  Chief  Superintendent  of  affairs.  The  authorities 
of  the  Province  of   Ontario  are  invested  by  the  B.  N.  A.  Act   with 
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^lo  jurisdiction  whatever  over  the  Indiana,  their  lands  or  tlieir 
affairs.  All  these  niiitters  are  by  the  Act  placed  under  the  exclusive 
jurisdiction  of  the  Dominion  authorities.  The  power,  therefore,  of 
entering  into  a  treaty  between  Her  Majesty  and  the  Indians  for 
the  cession  to  Her  Majesty  of  their  acknowledged  title  to  any 
territory  within  the  limits  of  the  Province  not  yet  ceded  to  the 
Crown  can,  since  the  passing  of  the  B.  N.  A.  Act,  be  exercLsed 
only  either  under  the  authority  of  an  Act  of  the  Dominion  Parlia- 
ment or,  in  the  absence  of  such  an  Act,  by  Her  Majesty  acting 
through  the  instrumentality  of  the  Governor-General  of  the 
Dominion  as  her  representative  and  the  Dominion  Government,  in 
whom  and  in  the  Indians  claiming  title  to  the  land  to  be  ceded 
must  be  vested  the  right  of  arranging  the  terms  of  the  treaty  of 
cession.  It  was  in  this  manner  that  Her  Majesty  did  enter  into 
the  treaty  with  the  Indians  for  the  cession  of  the  lands  upon  which 
the  timber  grew,  the  right  to  which  is  in  (juestion  now. 

In  the  year  1873  v,  commission  was  issued  by  the  Dominion 
Government  to  the  Hc.nourable  Alexander  Morris,  then  Lieutenant- 
Governor  of  Manitoba,  Lieut. -Colonel  Provoncher,  then  Cuni- 
niissioner  of  Indian  Affairs,  and  S.  J.  Dawson,  Es(j. ,  then  a 
member  of  the  Dominion  House  of  Commons,  appointing  them 
commissioners  upon  behalf  of  Her  Majesty  to  treat  with  the 
Indians  for  the  surrender  to  the  Crown  of  the  lands  now  under 
consideration,  and  at  a  council  of  the  Indians  held  in  the  month 
of  October,  1873,  after  three  days  spent  in  negot'ating  the  terms  of 
the  cession,  a  treaty  was  concluded  in  the  following  terms  : 

"  Articles  of  tre.aty  made  and  concluded  this  third  day  of 
October,  1873,  between  Her  Most  Gracious  Majesty  the  Queen  of 
[608]  Great  Britain  and  Ireland  by  her  commissioners,  the 
Honourable  Alexander  Morris,  Lieutenant-Governor  of  the  Pro- 
vince of  Manitoba  and  the  North-West  Territories,  Joseph  Albert 
Herbert  Provencher  and  Simon  James  Dawson,  of  the  one  part, 
and  the  Saulteaux  tribe  of  Ojibbeway  Indians,  inhabitants  of  the 
country  hereinafter  defined  and  described  by  their  chiefs  chosen 
and  named  as  hereinafter  mentioned,  of  the  other  part." 

The  treaty  then  recites  the  assembling  in  council  of  the  Indiana 
inhabiting  the  territory,  and  the  appointment  by  them  in  council 
f)f  twenty-four  chiefs  and  head  men  (naming  them)  to  conduct  on 
their  behalf  negotiations  for  a  treaty   with   Her  Mjijesty's   com- 
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missioners,  and  to  fiign  »ny  treftty  to  be  founded  upon  such  negotia- 
tions, and  that  tlie  said  comniissioners  and  the  said  Indians  had 
tinally  agreed  upon  and  concluded  a  treaty  as  follows  : 

•'  The  Saulteaux  tril)e  of  the  Ojibbeway  Indians  and  all  other 
the  Indians  inhabiting  the  district  hereinafter  described  and  defined 
do  hereby  cede,  release,  surrender,  and  yield  up  to  the  government 
of  the  Dominion  of  Canada  for  Her  Majesty  the  Queen  and  her 
Bucceeaors  for  ever  all  their  rights,  title  and  privileges  wiiatsoovor 
to  the  lauds  included  within  the  following  limits,  that  is  to  say  : 

(Here  follows  a  description  of  the  lands). 

*  To  have  and  to  hold  the  same  to  Her  Majesty  the  Queun  and 
her  successors  for  ever.  And  Her  Majesty  the  Queen  horeby 
agrees  and  undert^ikes  to  lay  aside  reserves  for  farming  lands,  due 
respect  being  had  to  lands  at  present  cultivated  by  the  said  Indians, 
and  also  to  lay  aside  and  reserve  for  the  benefit  of  the  s-ud  Indians, 
to  be  administered  and  dealt  with  for  them  by  Her  Majesty's 
(lovernment  of  the  Dominion  of  Canada,  in  hucIi  manner  Jis  shall 
seem  best,  other  reserves  of  land  in  the  said  territory  liereVjy  ceded, 
nhich  said  reserves  shall  be  selected  and  set  aside  where  it  shall  be 
deemed  most  convenient  and  advantageous  for  each  band  of  Indians 
by  the  officers  of  the  said  government  appointed  fur  that  puri)ose, 
and  such  selection  shall  be  so  made  after  conference  with  the 
Indians.  Provided,  however,  that  such  reserve,  whether  for  farm- 
ing or  other  purposes,  shall  in  nowise  exceed  one  square  mile  for 
each  family  of  five,  or  iu  that  2)r(ipoitiin  for  larger  or  smaller 
fiimilies,  aii'l  such  selection  shall  be  made  if  possible  during  the 
course  of  next  summer,  or  as  soon  thereafter  as  may  be  found 
[Gfi9]  practicable,  it  beiu','  understood,  howe\er,  that  if,  at  the  time 
of  any  such  selection  of  any  reserves  as  aforesaid  there  are  any 
settlers  within  the  bounds  of  the  lands  reserved  by  any  Band, 
Her  Mfijesty  reserves  the  right  to  deal  with  such  sett'ers  as  she 
shall  deem  just,  so  as  not  to  diminish  t'le  extent  of  land  allotted 
to  the  Indians,  and  provided  also,  that  the  aforesaid  reservos  of 
lands,  or  any  interest  or  right  therein  or  appurtenant  thereto,  may 
be  sold,  leased  or  otherwipe  disposed  of  by  the  snid  frovcrnnienl 
for  the  use  and  benefit  of  the  said  Indians  wi  h  the  consent  of  the 
Indians  entitled  thereto  first  had  and  obtained. 

''  And  with  a  view  to  show  the  satisfaction  of  Her  3Iajosty  with 
the   behaviour   and  good   conduct   of   her  Indians,    she    hereby,. 
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through  lior  coinmiHSUniors,  nmko«  thorn  a  present  of  twelve  dnlUia 
for  each  inan,  woman  and  cliild  boloni^ing  to  the  bands  hero  repru- 
sonted,  in  oxtinguisliinont  of  all  claims  heretofore  preferred. 

"  And  further  Her  Majesty  agrees  to  maintain  Schools  f,,r 
instruction  in  such  reserves  ht'rol)y  made  as  to  Llor  Governnunt  of 
her  Dominion  of  Canada  may  seem  advisable,  wijenevorthe  IndiaiiH 
of  the  reserve  shall  desire  it. 

"  Her  Majesty  fui-ther  agrees  with  her  said  Indians,  that  within 
the  boundary  of  Indian  Reserves  until  otherwise  determined  by 
the  Government  of  tlio  Dominion  of  C.anaila,  no  intoxicating  lii|U"r 
shall  be  allowed  to  bo  intr<iduct.'d  or  sold  nud  all  laws  now  in  foice, 
or  hereafter  to  be  enacted,  to  preserve  her  Indian  subjects  inhabit 
ing  the  reserves,  or  living  elsewhere  within  Her  North-West 
Territories,  from  the  evil  use  of  intoxicating  liijuors,  shall  be 
strictly  enforced. 

"Her  Majesty  further  agrees  with  her  said  Indians  that  they 
the  said  Indians  shall  have  the  right  to  i)ursuo  their  avccitions  of 
hunting  and  tishing  throughout  the  tract  surrendered  as  herein- 
before described,  subject  to  such  regulations  as  may,  from  tinio  to 
time,  be  made  by  Her  Government  of  the  Dominion  of  Canada, 
and  saving  and  excepting  such  tracts  as  may,  from  time  to  time,  be 
required  or  taken  up  for  settlement,  mining,  lumbering  or  other 
purposes  by  Her  said  Government  of  the  Dominion  of  Canada,  or 
by  any  of  the  subjects  thereof  duly  authorised  therefor  by  the  said 
Government. 

"  It  is  further  agreed  between  Her  Majesty  and  her  said  Indians 
that  such  sections  of  the  reserves  above  indicated  as  may  at  any 
time  be  required  for  public  works  or  building  of  what  nature  so- 
ever, may  be  appropriated  for  that  purpose  by  Her  Majesty's 
Government  of  fche  Dominion  of  Canada,  due  compensation  bein^ 
made  for  the  m  lue  of  any  improvements  thereon, 

"  And  furt'ier,  khat  Her  Majesty's  Commissioners  shall,  as  soon 
as  posslhl-j  .'.tter  the  execution  of  this  treaty,  cause  to  be  taken  an 
accurate  census  of  all  the  Indians  inhabiting  the  tracts  above 
[670]  described,  distributing  them  in  families,  and  sliall  in  every 
year  ensuing  the  date  hereof,  at  some  period  in  each  year  to  bo 
duly  notified  to  the  Indians,  and  at  a  place  or  places  to  be  appointed 
for  that  purpose  within  the  territory  ceded,  pay  to  each  Indian 
person  the  sum  of  Five  Dollars  per  head  yearly. 
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•   It  ia  further  a^'reod  liotweun  Her  Majesty  and  the  said  Indiiiin  l.s,sn 

rimt  tlio  Hum  iif  tiftoi'ii  liimdrod   ilollars  piT  anmnn    shiill  bo  yoiirly     Ht.  Cathk- 
iiiJ  every  yenr  ox]>oiicled  by   Her   Majesty    in    the   iturchivso   of   k'nk'^  Mill- 


immiiiiitii>n  and  twine  for  nets  for  the  use  of  the  said  Indiann, 

■'  It  is  turtlu  !■  agreed  l)otween  Her  Majesty  and  the  said  Indians 
thrtt  the  foUinviiir  articles  sliall  be  supplied  to  any  Band  of  the 
siil  Indiiina  who  are  now  actually  cultivating  the  snil,  or  who  shall 
here;ifter  commence  to  cultivate  the  land,  tliat  is  to  say  (here 
fiilKtH's  the  enumeration  of  several  aj^ricultural  implemonts). 

"  All  the  aforesaid  articles  to  be  given  once  for  all  for  the 
encDuragement  of  the  practice  of  agriculture  imong  the  Indiana. 

'•  It  is  furtlier  agreed  between  Her  Majesty  and  the  said  Indians 
that  each  Chief  duly  recognised  a-;  such  shall  receive  an  annual 
nhvy  of  twenty-live  dollars  per'  annum,  and  each  subordinate 
iitHc»r  not  exceeding  three  for  each  IJand  shall  receive  tiftecn 
(loll.irs  per  annum,  and  each  such  Chief  and  subordinate  <.lUcer  as 
liforesaid  shall  also  receive  once  in  every  three  years  a  suitable  suit 
jf  clothing;  and  each  Chief  shall  receive,  in  recogni  ion  of  the 
cloaing  of  this  treaty,  a  suitable  tlag  and  medal. 

"  And  the  undersigned  chiefs,  on  their  own  behalf  and  on  behalf 
if  all  other  Indians  inhabiting  the  tract  within  ceded,  do  hereby 
sdleiunly  promise  and  engage  to  strictly  observe  this  treaty,  and 
also  to  conduct  and  behave  themselves  as  good  and  loyal  subjects 
of  Her  Majt-sty  the  Queen.  They  promise  and  engage  that  they 
will  in  all  respects  obey  and  abide  by  the  law  ;  that  they  will 
maintain  peace  ami  good  order  between  each  other,  and  also  between 
themselves  and  other  tribe.^  of  Indians,  and  between  themselves 
and  other  .subjects  of  Her  Majesty,  whether  Indians  or  Whites, 
now  inhabiting  or  hereafter  to  inhabit  any  part  of  the  said  ceded 
tract  ;  and  that  they  will  not  molest  the  person  or  property  of  any 
inha'utant  of  such  ceded  tract,  or  the  property  of  Her  Majesty  the 
Queen,  or  interfere  with  or  trouble  any  person  passing  or  travelling 
thmugh  the  said  tract  or  any  part  thereof  ;  and  that  they  will  aid 
and  assist  the  officers  of  Her  Majesty  in  bringing  to  justice  and 
punishment  any  Indian  ott'ending  against  the  stipulations  of  this 
treaty,  or  infringing  the  laws  in  force  in  the  country  so  ceded. 

"  In  witness  whereof  Her  Majesty's  said  Comuiissioners  and  the 
mi  Indian  Chiefs   have  hereunto   subscribed  and   set  their  hands 
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[671]  at  the  north-west  angle  of  the  Lake-of-the-Woods  theday  aiirl 
year  first  herein  above  mentioned." 

The  treaty  is  thus  co-executed  by  the  three  Commissioners  and  the 
twenty-four  Indian  chiefs  in  the  presence  of  seventeen  persons  whn 
subscribe  their  names  as  witnesses  to  the  signatures  of  the  several 
parties,  and  to  the  fact  of  the  treaty  having  been  first  read  over 
and  explained  by  the  Honf)ura'!'le  James  McKay.  Now  it  is  to  be 
observed  that  the  faith  oi  Her  Majesty  is  solemnly  pledged  to  the 
faithful  observan-e  of  this  treaty,  and  the  Goveniment  of  the 
Dominion  of  Canada  is  made  the  instrument  by  which  the  obli- 
gations contained  in  it,  which  are  incurred  by  and  on  behalf  of  Her 
Majesty,  are  to  be  fulfilled.  The  land  ceded  supplies  the  primiry 
and  indeed,  the  only  source  from  which  the  funds  required  to  main- 
tain the  schools  contemplated  by  the  treaty,  and  to  meet  all  the 
other  pecuniary  payments  and  obligations  incurred,  can  be  raised. 
The  benefits  received  and  tu  be  received  by  the  Indians  inider  the 
treaty  are  in  effect  so  many  fruits  issuing  from  their  own  acknow- 
ledged estato  and  interest  in  the  lands  ceded.  The  administration 
and  management  of  the  estate  constituting  the  source  from  wliich 
the  funds  required  to  meet  the  obligations  incuri  ed  by  the  tri^aty 
must  remain  under  the  control  of  the  Dominion  of  Canada,  which, 
alone,  by  the  B.N.  A.  Act,  has  jurisdiction  in  relation  to  the  Indian? 
and  their  affairs,  at  least  until  a  sum  shall  be  realised  which,  in  the 
judgment  of  Her  Majesty's  Government  of  the  Dominion  liaving 
the  obligations  of  the  treaty  imposed  upon  them,  shall  be  deemed 
sufhciont  to  supply  for  all  time  to  come  the  necessary  funds.  That 
porticm  of  the  ceded  territory  which  thrill  be  composed  of  the 
contemplated  reserves,  equal  in  extent  to  one  square  mile  for  every 
family  of  five,  if  sold,  being  to  be  sold  for  the  benefit  of  the  Indians 
[072]  themselves,  mrstbe  sold  by  the  Domininn  (5t)vernment,  ujinn 
whom  is  inj posed  the  duty  of  investing  and  administering  the  pro- 
ceeds for  the  benefit  of  the  Indians  interested  in  each  particular 
pa:cel  ;  but  if  the  contention  of  the  Provi  .ce  of  Ontario  is  to  jiie- 
vail  the  whole  cednl  tract,  which  constitutes  the  source  from  which 
alone  the  obligations  incurred  by  the  Dominion  Government  by  the 
treaty  can  be  fulfilled,  becomes  upon  the  passing  of  the  B.N. A. 
Act  and  by  force  of  that  Act  absolutely  and  exclusively  the  property 
of  the  I'rovince  of  Ontario,  and  therefore  the  Dtuninion 
of     Canada     have     not     and     cannot    have    any     control    over 
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thes  >  Ir.nds  either  for  the  purposes  of  tlie  treaty  or  any  other  pur-  18S8 

MosG      The  Dominion,  therefore,  can  have  no  control  over,  nor  can     „     ^ 
l"^'""'  '  _  'St.  Cath  li- 

the Indians  have  any  interest  in,  the  reserves  conteniphited  in  the   rink's  Mii.i.- 

treaty  of  one  square  mile  for  every  family  of  five.     If  any  part  vi       Lvmhkh 

the  oeded  tract  became  by  the  B.N. A.    Act  the  property  of  the  Company 

Province  of  Ontario,  as  is  contended,  these  reserves  did  equally  The  (^h  kkn. 

with  all  other  parts,  for  all  of  it  was  then  in  the  same  condition,       yLntEMF 

iiid  the  contention  of  the  Province  in  substance  and  eliect  is,  that         Court 

,.,,-,  -^   .               ,        ,    ,                                    ,             .OK  Canaha. 
by  force  oi  tlie  B.JN.A.    Act  the  wh(>le  territory,  upon  the  passing  

of  that  Act,  became  the  property  of  the  Province  of  Ontario,  and  ^'^y""*".  •  ■ 
that  tlierefore,  no  part  of  it,  not  even  the  contemplated  reserves, 
Oiin  be  affeted  by  the  terms  of  the  triaty,  which  cannot  affect  the 
riifhts  acfjuired  by  the  Piovince  under  the  B.  N.  A.  Act.  To  ob- 
tiiin  a  judicial  decision  to  tho  above  eftoct,  by  what  appears  to  me  a 
strange  procedure,  Her  Majesty's  name  is  used  by  the  Province  for 
the  purpose  of  having  the  treaty  which  hafi  been  solennily  entered 
into  by  Her  Majesty  with  the  Indiaiys,  and  for  the  faithful  obser- 
vance of  which,  Her  Majesty  is  solemnly  pledged  to  the  Indians, 
declared  to  be  void  find  of  none  effect. 

[673]  The  learned  Chancellor  of  Ontario,  in  his  judgment  pro- 
nounced in  this  case,  draws  from  certain  langujvge  of  mine  in  OnurJi 
V.  Fe}ifo)i,  (1)  the  conclusion  that  the  lands  now  under  consideration 
cannot  come  within  item  24  of  sect.  91  of  the  B.N.A.  Act  as  "?<(/i'/.s 
resen'edfor  the  Indians,"  but  that  language,  read  in  the  se-  se  which 
H'as  intended  by  me,  leads  to  the  contrary  conclusion.  The  conten- 
tion of  the  plaintiff  in  "[hat  ca.se  was,  that  the  land  in  question  there 
ffhich  was  part  of  the  tract  ceded  by  the  Saugeen  and  Owen  Sound 
Indians  by  the  above  recitei  tre> .) y  of  1854,  did  come  within  that 
item,  and  that  therefore  it  was  not  liable  to  be  sold  for  mere  pay- 
ment of  taxes.  Tbf  poi»  t  adjudged  was,  that  from  the  time  that 
a  contract  of  sale  of  dm  lot  in  question  to  a  purchaser  was  entered 
into,  by  the  chief  superinV^ndcnt  or  Indian  affairs,  after  the  cesf  ion 
by  the  Indians  ol"  the  land  for  sale  for  their  benevit.  the  in.,-.'  ..-  of 
the  purchaser  became  liable  to  taxation  precisely  as  the  interest  of 
a  purchaser  of  Crown  lands  would  be,  and  that  tlio  patijnt  for  the 
lands  in  question  having  been  issued  to  tho  purcliasei  before  the 
sale  for  taxes  under  which  the  defendant  cla'uied  took  place,  the 
title  of  the  defendant  under  that  sale  must  prevail.     In  the  course 
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of  my  judgmoiit  I  expressed  the  opinion  that  lands  surrendered  by 
the  Indians,  as  the  tract  under  consideration  there  wiis,  for  the  [);r 
pose  of  beiny  sold,  althouj,'h  when  sold  the  proceeds  arising  fioi,; 
the  sale,  were  to  be  ajjplied  for  the  benefit  of  the  Indians,  did  net 
come  within  the  designation  of  "  laudt*  reserved  for  the  Indians 
within  item  24  of  sect.  91  of  the  B.N. A.  Act,  that  expression  beiu!; 
as,  I  thought,  more  appropriate  in  relation  to  "  unsrirrenhnil 
koiils"  than  to  lands  in  which  the  Indian  title  had  been  extin- 
guislicd. 

[074]  Lands  for  the  cession  of  which  to  Her  Majesty  no  agrei- 
ment  had  been  made  with  the  tribes  occupying  and  claiming  title 
t(^  the  same,  and  which  were  situate  within  the  limits  of  the  uU 
Province  of  Upper  Canada,  have  always  been,  in  my  opinion,  Cdu- 
sidered  to  come  within  the  designation  of  "lands  reserved  for  thi 
Indians,"  or  "  Indian  reserves,''  or  "  Indian  lands."  These  lands 
have  always  been  regarded  as  Indian  hunting  grounds.  My  objtit 
was  to  draw  a  distinction  between  lands  not  ceded  by  the  Indiana 
to  the  Crown  and  those  which  had  been  ceded  by  them  ;  lands  cnm- 
ing  within  the  latter  class,  not  being  in  my  opinion,  within  the 
iten\  24  of  sect.  91,  while  those  of  the  former  class,  to  which  the 
lands  now  under  consideration  did  belong  at  the  time  of  the  passiii.' 
of  the  B.N.  A.  Act,  do  come  within  that  item. 

The  Proclamation  of  1703,  which  may  be  called  the  Indians'  liiU 
of  Rights,  treats  these  uiiceded  lands  as  being  "  lands  reserved  fi  i 
the  Indians  as  their  hunting  grounds,"  and  as  suchtiiey  have  always 
been  regarded  in  that  part  of  her  Majesty's  dominions  which  fir- 
merly  constituted  the  Province  of  Upper  Canada,  within  the  liniitsr 
of  which  old  Province  it  isadmittvl  that  at  the  time  of  the  passiii- 
of  the  B.N.  A.  Act  the  tract  under  consideration  was  situate. 

Upon  the  whole,  therefore,  I  am  of  opinit)n  that  the  tract  ii; 
question  did  not  become  "  public  lands  belonging  to  the  Province 
of  Ontario'  by  force  of  the  B.N.A.  Act  ;  that  the  right  to  sell  tlie 
said  tract,  or  any  part  tliereof,  and  to  issue  Letters  Patent  therefm 
or  the  right  to  sell  the  timber  growing  thei  -on,  did  not  pass  to  the 
Province  of  Ontario  by  f.-rce  of  the  Act  ;  that  the  Indian  title  in 
the  trait  remained  the  same  after  the  passing  of  the  Act  as  it  liad 
been  l)efore ;  that  the  Indians  had  an  estate,  title,  and  interest  in 
[67o]  the  tract  as  their  hunting  ground,  declared  and  acknowledi^ed 
in  the  most  solemn  manner  by  all  the  sovereigns  of  Great  Britain 
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since  the  proclamat;  n  of  17(!3,  which  precluded  the  Provincial 
Gdverninent  from  interfering  therewith  in  any  manner,  and  which 
title,  estate  and  interei^t  could  only  be  divested  and  extinguished 
by  a  cession  made  in  solemn  manner  by  the  Indians  to  Her 
Majesty;  that  the  B.N. A.  Act  did  not  invest  the  provincial 
iiutlioritiea  of  Ontario  with  power  or  right  to  enter  into  any  treaty 
with  the  Indians  for  the  cession  of  such  their  estate,  title  and  inter- 
est to  Her  Majesty  ;  that  such  power  and  right  remained  in  Her 
Majesty  to  be  exercised  by  her  through  the  instrumentality  of  her 
Government  o*  the  Dominion  of  Canada  and  her  representative  the 
(Jovernor  General  ;  that  the  treaty  of  October,  1873,  entered  into 
with  Indians  for  the  cession  of  tht  tract  in  question  is  obliga- 
tory upon  the  Dominion  Governnient  who  are  bound  to  fultil 
tlie  obligations  therein  cont- ined  upon  the  part  of  Her  Majesty 
to  be  fulfilled,  and  for  such  purpose  are  entitled  to  deal  with 
the  lands  and  the  tim1)er  growing  thereon,  unless  and  until 
some  contract  be  entered  into  between  the  Government  of  the 
I'lovince  of  Ontario  and  the  Dominion  (Jovernment  for  the  acijui- 
sitinn  by  the  Province  of  a  beneficial  interest  in  any  revenue  to  be 
derived  from  the  sale  of  the  said  landa  or  of  the  timber  growing 
thereon. 

The  Province  of  Ontario  not  having  ac({uired  such  beneficial 
interest  by  the  B.N.  A.  Act  nor  by  the  terms  of  the  treaty,  such 
beneficial  interest  can,  in  my  opinion,  be  ac(iuired  only  by  contract 
with  the  Government  of  the  Dominion. 

The  latter  part  of  sect.  109  of  the  B.N.  A.  Act,  viz  :  "  Subject  to 
any  trusts  existing  in  respect  thereof  and  to  any  interest  other  than 
that  of  the  Province  in  the  same,"  applies,  in  my  opinion,  only  to 
[CiVii]  lands  beneficially  belonging  to  the  Province  at  the  time  of  the 
Union,  that  is  to  say  "  public  lands"  the  revenues  arising  from  the 
sile  of  which  (the  lands  having  been  already  ceded  by  the  Indians 
t(i  the  Crown)  formed  part  of  the  public  revenue  of  the  Province, 
and  has  no  application  to  1  mds  which  at  the  time  of  the  passing  of 
the  B.N. A.  Act  had  not  been  ceded  by  the  Indians  to  tiie  Crown. 
But,  assuming  that  part  of  sect.  109  to  have  any  application  iu  the 
piesent  case,  then,  as  it  appears  tome,  the  "trusts"  nnd  "  interest" 
in  tlie  sentence  referred  to  must  be  held  to  be  the  "purposes"  men- 
tioned in  the  treaty,  in  consideration  of  which  the  cession  was 
made,   and  the  interest  which  the  Indians  have  in  the  due  fulfil- 
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raent  of  the  terms  of  the  treaty,  of  which  the  Dominion  Govern- 
ment are  the  trustees,  and  are,  therefore,  entitled  to  h(ikl  the 
property  ceded  in  the  terms  of  the  treaty  of  cession  as  their  secur- 
ity and  means  of  executing  the  trust  imposed  on  them  unless  and 
until  some  agreement  shall  be  entered  into  between  the  Provincial 
Government  and  them.  In  fine,  I  am  of  opinion,  that  at  the  time 
of  the  commencement  of  this  suit  the  Provincial  Government  had 
not,  and  that  they  have  not  now,  any  vested  interest  in  the  timber 
which  is  the  subject  of  this  suit,  and  that,  therefore,  their  suit  or 
claim  must  be  dismissed  with  costs,  and  that  this  appeal  be  allowed 
with  costs. 


Judgments  in  Ontario  CorRT  of  Appeal. 
[Bc2}vrted  13  App.  Hep,  i.^5.] 

Haoakty,  C.  J.  : — 

For  a  clear  understanding  of  the  case  before  us  wo  are  very 
much  indebted  to  the  learned  Chancellor  for  the  very  clear, 
full  and  well  arranged  statement  with  which  he  prefaces  liis 
judgment.  The  field  to  be  travelled  over  is  necessarily  very 
extensive.  He  has  mapped  it  out  with  so  much  care  and  per. 
spicacity  as  to  very  much  reduce  the  labours  of  subsequent  investi- 
gators. We  may  fully  accept  his  historical  treatment  of  the 
subject  from  the  earliest  period  down  to  the  Confederation  Act  of 
1807.  The  review  of  the  authorities  as  to  the  true  nature  and 
extent  of  the  alleged  "Indian  Title  "  may  well  warrant  our  full 
acceptance  of  the  conclusion  at  which  the  learned  Chancellor  has 
arrived  on  this  important  branch  of  the  case. 

[149]  We  have  then  to  consider  the  effect  of  the  Confederation  Act, 
and  to  glance  at  the  existing  position  of  the  vast  territories  then 
moulded  into  a  new  constitutional  form  by  Imperial  legislation. 

The  north-western  boundary  of  the  Province  of  Ontario  had 
not  then  been  clearly  ascertained  and  it  was  not  known  whether 
the  tiact  of  country,  which  we  may  call  the  North  West  Angle, 
was  or  was  not  within  Ontario.  The  Indian  tribes  were  sparsely 
scattered  over  that  region,  and  the  rest  of  the  northern  continent 
to  the  Rocky  Mountains.  No  surrender  of  Indian  rights  had  been 
made,  and  according  to  the  settled  practice  of  the  United  Provinces 
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iitteiupt  appears  to  have  been  made  to  grant  titles  or  encourage 
sfttloinent  so  long  as  the  Indian  claim  was  miextinguished. 

We  must  except  from  this  general  st<itement  nvy  grants  or  titles 
from  or  under  the  Hudson's  Bay  Company. 

The  Confederation  Act  declares  (sect.  6)  that  the  part  of  Canada    The  C^ueen, 
whicli  formerly  constituted  tlie   Pi'ovince  of  Tpper  Canada  shall       Supreme 
constitute  the  Province  of  Ontario. 

Sect.  91.   The   Dominion   Parliament   may   make   laws   for   the 
peace,  order  and   good   government   of  Canada  in  relation  to  all  Hagarty,  O.  J. 
matters   not  coming   within   tlie  classes  of   subjects   by   this   Act 

0 

assigned  exclusively  to  the  Legislatures  of  the  Provinces,  and  the 
exclusive  legislative  authority  of  the  Parliament  of  Canada  extends 
to  all  matters  coming  within  the  classes  of  subjects  thereinafter 
enumerated.  No.  24  of  these  reads—"  Ridians  and  Lands 
reserved  for  the  Indians. " 

Sect.  92.  In  each  Province  the  Legislature  may  exclusively  make 
laws  in  relation  to  matters  coming  within  the  classes  of  subjects 
thereinafter  enumerated.  No.  5 — "The  management  and  sale  of 
the  Public  Lands  belonging  to  the  Province  and  of  the  timber  and 
wood  tliereon."  No.  13.  "Property  and  civil  rights  in  the 
Province. " 

Sect.  109.  "All  lands,  mines,  minerals  and  royalties  belonging 
to  the  several  Provinces  ...  at  the  Union,  and  all  sums  then 
[150]  due  or  payable  for  such  lands,  mines,  mineral.!  (jr  royalties 
shall  belong  to  tlie  several  Provinces  ...  in  which  the  same 
are  situate  or  arise,  subject  to  any  trusts  existing  in  respect  thereof 
iiiul  to  any  interest  other  than  that  of  the  Province  in  the  same." 

Sect.  117.  "  The  several  Provinces  shall  retain  all  their  respective 
public  property  not  otherwise  disposed  of  in  this  Act,  subject  to 
the  right  of  Canada  to  assume  any  lands  or  public  property  re- 
(|uired  for  fortifications  or  for  the  defence  of  the  country." 

Schedules  are  attached  to  the  Act  as  to  Provincial  Public  Works 
and  property  to  be  the  property  of  Canada,  such  as  canals,  harbours, 
and  including  (No.  9)  "  property  transferred  by  the  In  perial 
Government  and  known  as  Ordnance  Property."  No.  10, 
"Armouries,  drill  aheds,  ....  and  land  set  apart  for  general 
public  purposes."  Another  schedule  specifies  certain  assets  and 
properties  which  are  to  belong  to  Quebec  and  Ontario  jointly. 
13 
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188.-<  Reference  i.s  made  to  these  schedules  to  shcjw  the  p.'irticularity 

c     r.  with  wliicli  the   disposition  of  proi)ertv  was   dealt  with  and    the 
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kink'.s  .Mii.i,-  iiiiproV)ability  of  any  rights  to  extensive  properties  being  omitted. 

In  considering  the  effect  to  be  given  to  the  claim  of  Ontario,  to 
these  lands  unsurrendered  at  confederation  to  be  part  of  the 
public  domain,  it  may  be  well  to  refer  to  certain  references  in  our 
statutes.  In  1839  an  Upper  Camula  Act,  2  Vict.  c.  15,  was  passed 
as  to  trospassiuj,'  on  lands  of  the  Crown,  and  allowing  proceedings 
against  persons  illegally  possessing  themselves  of  any  of  tlie 
IlatiTLuty.  .•'.  ungranted  lands  or  lands  appropriated  for  the  residence  of  Indians, 
and  to  lands  for  the  cession  of  which  to  Her  Majesty  no  agreement 
had  been  made  with  the  tribes  occujiying  the  same  and  who  may 
claim  title  thereto. 

12  Vict.  c.  9,  Canada  1849,  declaring  as  to  the  foregoing  Act, 
that  it  was  to  extend  to  all  lands  in  that  part  of  this  Province  called 
Upper  Canada,  whether  surveyed  or  unsurveyed,  etc..  and  whether 
such  lands  be  part  of  those  usually  known  as  Crown  Reserves, 
Clergy  llcserves.  School  Lands,  or  Indian  Lands,  etc.,  whether 
[  -,xj  held  in  trust  for  the  use  of  the  Indians  or  of  any  other 
parties,  etc.,  and  it  expressly  repeals  any  limitation  in  the  first 
section  of  the  Act  of  1839. 

1860—23  Vict.  c.  2,  s.  38—"  The  term  '  Public  Lands  '  shall  be 
held  to  apply  to  lands  heretofore  designated  or  known  as  Crown 
Lands,  School  Lands,  Clergy  Lands,  Ordnance  Lands  (transferred 
to  the  Province)  which  designations  for  the  purposes  of  administra- 
tion shall  still  continue." 

Sect.  9  allows  the  Governor  in  Council  to  declare  the  provisions  of 
the  Act,  or  any  of  them,  to  apply  to  "  the  Indian  Lands  under  the 
management  of  the  Chief  Superintendent  of  Indian  affairs,"  and 
the  Chief  Superintendent  "  shall,  in  respect  to  the  said  Indian  Lands, 
hava  the  same  powers  as  the  Commissioner  of  Crown  Lands  has  in 
respect  to  Crown  Lands."  In  fijrmer  Acts,  .such  as  Con.  Stat. 
Canada,  c.  23,  a.  7,  as  to  trespassers,  the  expression  is  *'  Crown, 
Clergy,  Scbool  or  other  Public  Lands."  In  a  Public  Land  Act  of 
1849,  12  Vict,  c,  31,  s.  2,  as  to  the  effect  of  a  receipt  for  purchase 
money  from  the  Commissioner  of  Crown  Lands  it  is  enacted  that  it 
shall  extend  to  "Sales  of  Clergy  Reserves,  Crown  Reserves,  School 
Lands  and  generally  to  sales  of  all  lands  of  what  nature,  kind  or 
description  soever  of  which  the  legal  estate  is  or  shall  be  in  the 
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Crown,  and  tho  sale  thereof  is  or  aliall  be  made  i)y  any  Department 
of  the  Government  or  any  officer  thereof,  for  or  on  belialf  of  Her 
Majesty,  her  heira  or  successors  whether  such  land  be  held  by  Her 
Majesty  for  the  public  uses  of  the  rrovince,  or  in  the  nature  of  a 
trust  for  some  charitable  or  other  public  purpose."  These  latter 
words  are  omitted  in  the  next  Laud  Act,  16  Vict.  In  the  session 
of  1800  was  passed  23  Vict.  c.  151,  Reserved  Act— it  declared  that 
the  Commissioner  of  Crown  Lands  should  be  chief  Superintendent 
of  Indian  Aii'airs. 

Sect.  2.  All  lands  reserved  for  Indians  or  for  any  tribe  or  band  of 
Indians  or  held  in  trust  for  their  benefit,  should  be  deemed  to  be 
reserved  for  the  same  purposes  as  before  tho  Act,  but  subject  to  its 
provisions. 

[162]  Sect.  3.  All  montys  or  securities  a])plicable  to  the  support 
or  benefit  of  the  Indians,  etc. ,  and  all  moneys  accrued  or  hereafter 
to  accrue  from  the  sale  of  any  lands  reserved  or  held  in  trust  a* 
aforesaid,  shall,  subject  to  the  provisions  of  this  Act,  be  applicable 
to  the  same  purposes  and  be  dealt  with  in  the  same  manner  &b 
they  might  have  been  applied  or  dealt  with  before  this  Act. 

Sect.  4  declared  that  no  release  or  surrender  of  lands  reserved  for 
the  use  of  Indians,  etc.,  shall  be  valid  except  assented  to  by 
the  chiefs  (as  directed)  at  a  meeting  in  presence  of  an  officer,  duly 
authorized  to  attend  by  the  Commissioner  of  Crown  Lands,  to  be 
duly  certified   and  returned  to  the  Commissioner  of  Crown  Lands. 

Sect.  6.  Nothing  in  the  Act  is  to  make  valid  any  release  or 
surrender  other  than  to  the  Crown. 

Sect.  7  allows  the  Governor-General  to  declare  the  provisions  of 
23  Vict,  c  2  or  c.  23  Con.  Stat.  Canada,  as  to  sale  and  management 
of  timber  on  public  lands,  to  apply  to  Indian  Lands  or  to  the 
timber  on  Indian  Lands. 

Sect.  8.  He  may  also  i^rect  how,  and  in  what  manner,  and  by 
whom  the  money  from  sales  -A  Indian  Lands  and  from  the  property 
held  or  to  be  held  in  trust  for  the  Indians,  shall  be  invested,  etc., 
and  for  the  general  management  of  such  lands  and  mcmeya  and  to 
get  apart  therefrom  for  the  construction  or  repair  of  roads  passing 
throut!;h  such  lands  and  by  way  of  contribution  to  schools  fre- 
quented by  such  Indians. 

We  may  refer  to  these  Acts  as  shewing  the  state  of  the  law  at 
sonfederation . 
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Much  has  been  chaiigotl  by  Dominion  legislation  since  thai 
period . 

The  subsequent  Dominion  legislation  may  be  referred  to  a? 
indicative  of  the  views  of  the  f ramers  of  the  Statutes. 

In  1868,  the  31  Vict.  c.  42,  (D)  substitutes  tlie  Secretary  of  State  at 
Superintendent  General  of  Indian  Afiairs,  and  the  learned  Chancellor 
points  out  the  language  in  which  "  lands  reserved  for  Indians 
.  .  or  held  in  trust  for  their  benefit,  shall  be  deemed  lo  be 
[153]  reserved  and  hold  for  the  same  purposes  as  before  the  passim: 
of  this  Act  ;  and  no  such  lands  ."hall  be  sold,  alienated,  or  leased 
until  they  have  been  released  or  surrendered  to  the  Crown." 

The  Act  of  1870,  33  Vict.  c.  3,  (D)  establishing  the  Province  of 
Manitoba  was  pa&^ed  before  any  treaty  was  effected  with  the 
Indians  for  that  portion  of  the  North  West.  It  provides  that  after 
the  transfer  by  the  Queen's  Proclamation  of  Rupert's  Land,  and 
the  North  West  Territory  to  Canada  (which  was  dated  23rd  June, 
1870),  the  new  Province  shall  be  formed. 

Sect.  30  declares  that  all  ungranted  or  waste  lands  in  the  Pro- 
vince shall  be  vested  in  the  Crown  and  administered  by  the  Govern- 
ment of  Canada,  etc. 

Sect.  31  declares  that  towards  the  extinguishment  of  the  Indian 
title  to  lands  in  the  Province,  the  Lieut. -Governor  might  select 
lota  or  tracts  to  the  extent  of  1,400,000  acres  for  the  half-breed 
residents. 

Sect.  32.  And  that  all  grants  by  the  Hudson's  Bay  Company  in 
freehold  should  be  confirmed,  and  all  persons  in  peaceable  posses- 
sion of  tracts  of  lands  at  the  time  of  the  transfer  in  those  parts  of  the 
Province  in  which  the  Indian  title  had  not  been  extinguished, 
should  have  the  right  of  pre-emption  thereto,  etc. 

By  the  terms  of  the  arrangement  with  the  Hudson'.^  Bay  Com- 
pany large  quantities  of  land  had  been  declared  by  the  Imperial 
and  Pominion  authorities  to  be  the  company's  property  absolutely. 
I  refer  to  this  statute  and  to  these  arrangements  as  a  noteworthy 
commentary  on  some  of  the  arguments  addressed  to  us  as  to  the 
extent  of  the  alleged  "  Indian  Title  "  to  all  unsurrendered  lands. 
The  treaties  with  the  Indians  affecting  this  part  of  the  North  West 
were  in  1871.  But  the  Act  passed  prior  to  the  treaty  specifically 
•ppropiltites  large  tracts  of  land. 
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The  Chancellor  properly  refers  to  the  Dominion  Act  of  1876,  as 
to  the  flefinition  of  "  Reserve  "  declared  by  sub. -sect.  6,  sect.  3,  to 
moan  any  tracts  of  land  '"  set  apart  by  treaty  or  otherwise  for  the 
[154]  use  or  benefit  of,  or  granted  to  a  particular  band  of  Indians 
<if  which  the  legal  title  is  in  the  Crown  but  which  is  unsurrendered." 

Sub. -sect.  8.  "The  term  'Indian  Lands'  means  any  reserve  or 
portion  of  a  reserve  which  has  been  surrendered  to  the  Crown." 

These  definitions  are  repeated  in  1880,  43  Vict.  c.  88  (D). 

I  think  the  Chancellor  has  placed  the  right  interpretation  on  the 
wuids  in  the  British  North  America  Act,  "  Indians  and  Lands 
reserved  for  the  Indians."  They  cannot,  in  my  judgment,  be  held 
to  embrace  the  enormous  territories  then  lying  beyond  the  settled 
or  surveyed  lands  of  Ontario.  I  adopt  the  language  of  the  judg- 
ment ai>pealed  from  on  this  head,  and  consider  that  the  whole 
course  of  Canadian  legislation,  both  before  and  after  confederation, 
has  stamped  a  definite  meaning  on  the  words  "  Indian  Reserves  " 
or  "  Lands  reserved  for  the  Indians."  That,  in  effect  such  words 
do  not  cover  lands  which  have  never  been  the  subject  of  treaty  or 
surrender,  and  as  to  which  the  Legislature  or  Executive  Govern- 
Mient  have  never  specifically  appropriated  or  "  reserved  "  for  the 
Indian  population. 

Th«  Confederation  Act  professed  only  to  unite  the  then  Pro- 
vinei.s  of  Canada,  Nova  Scotia,  and  New  Brunswick  in  a  federal 
union  "  with  proysion  for  the  eventual  union  of  other  parts  of 
Britisli  America."  The  territory  embraeed  within  the  boundaries 
of  these  Provinces  we  may  consider  as  alone  affected  by  the  special 
provisions  in  the  Act  for  the  appropriation  and  division  of  property. 
The  territory  in  this  north-west  angle,  was  at  that  time  unsurveyed 
and  its  legal  boundary  unascertained.  It  was  eventually  found  to 
be  within  the  Province  of  Ontario,  representing  the  old  Upper 
Canada.  The  well  under.-itood  "  Indian  title  "  had  never  been  sur- 
rendered, and  no  part  of  it,  as  far  as  I  can  understand  from  the 
evidence,  had  been  treated  as  "reserved"  for  special  Indian  use 
or  purpose.     Territorially  it  was  of  course  part  of  Ontario. 

The  main  contest  before  us,  is  whether  it  did  not  thereby  become 
part  of  the  public  domain  of  Ontario.  The  appellants  have  to  con" 
[155]  tend,  as  they  do,  that  inasmuch  as  the  Indian  title  had  never 
been  extinguished  it  still  remained  excluded  from  the  dominion  of 
Ontario,  and  could  only  be  dealt  with  or  disposed  of  by  the  Federal 
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^'^  lonKing  to  Ontiirii". "     Tho  conscMiuences  would  bo  :hat  it  remained 
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kink's  MiM.-  the  property  (if   tlio  Dnmii.ioii — tliat  that  power  iilone  could  ^rant 

any  portion  of  the  soil  or  timber  and  it  must  be  at  ita  jdeasure 
when  or  at  what  date,  if  ever,  the  Indian  title  should  be  extinu'uislied 
by  its  action,  and  the  same  result  would  follow,  if  at  the  time  <if  con- 
federation one-half  or  more  of  the  rrovince  of  Ontario,  clearly 
within  its  boundaries,  had  remained  with  the  alleged  Indian  tide 
unsurrendered.  Difficulties  may  be  sui^gested  and  may  ariso 
Hapfiirty,  0,  J.  whichever  of  the  opposing  contentions  may  govern  our  decision.  I 
do  not  propose  to  consider  them  further  than  the  decision  of  the 
point  in  controversy  requires. 

If  these  lauds  passed  under  the  British  North  America  Act  to 
Ontario  our  decision  must  be  against  this  appeal.  It  is  not  sufficient 
to  hold  that  without  this  Act  the  lands  in  question  in  1807  fall 
properly  within  the  designation  of  '*  Public  Lands  "  as  such  words 
are  used  in  some  of  our  statutes.  We  must  take  the  whole  Act 
together  and  ascertain  as  tar  as  we  can  from  its  whole  a  'ope  and 
bearing  how  far  it  decideB  this  controversy.  The  sub-sect.  5, 
already  quoted,  must  bo  road  with  sect.  109  as  to  "  lands,  mines, 
minerals  and  royalties."  And  sect.  117,  as  to  the  Provinces 
retaining  "  all  their  respective  public  property  not  otherwise  dis- 
posed of  by  this  Act,  subject  to  the  right  of  Canada  to  assume  any 
lands  or  public  property  for  fortifications,  etc.".  As  to  the  words 
in  Beet.  109,  "  subject  to  any  trusts  existing  in  respect  thereof  and 
to  any  interest  other  than  that  of  the  Province  in  the  same,"  they  do 
not  in  my  opinion  help  the  appellants.  I  cannot  hold  that  any 
trust  or  interest  in  the  legal  sens3  in  which  we  are  bound  to  regard 
them,  can  be  said  to  have  then  existed  or  affected  these  lands,  as 
waste  lands  of  the  Crown.  We  are  not  called  on  to  decide  whether 
Ontario  could  or  could  not  before  the  extinguishment  of  the 
alleged  Indian  title,  enter  upon  or  sell  theae  lands. 

[156]  The  treaty  of  1873  has  settled  that  matter.  In  Attoniey- 
General  v.  Mercer  (l)  Lord  Selboi'ue  .says  :  '*  Ihe  fact  that  ex- 
clusive powers  of  legislation  were  given  to  the  Provinces  as  to  '  the 
management  and  sale  of  the  public  lands  belonging  to  the  Province  ' 
would  still  leave  it  necessary  to  resort  to  sect.  109  in  order  to  de- 
termine what   those  public   lands  were."     He  cites  sect.    109,    and 

(I)  8  App.  Ca.s.  p.  77tJ ;  ante  vol.  3.  p.  12. 
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(lisciisfuiig  wliat    "  lands  "  aro  luoaiit    Iio  says  :     "  They  ovidently  1888 

iiu'.ui   liiiiils,  etc.,  wliich    wore   at  the  tiiius   of  the  Uninn  in   scnio  ^.,,   .^ 

sense  and  to   sumo  extent   publici   juris  and  in    this   ruHpect    tliey  uink'h  Mii.i,- 

iic-ivo  illustration  fnnn  another   section   the    117th  (which  their       Lvmh'kr 

Lfinlsliips  do  not  ro:^ard  as  otherwise  very  material) — '  The  several      Company 

Provinces  shall  retain  all  their  respective  public  jiroperty  not  other-  The  C^uekn, 

wise   disposed   of   in  this  Act   subject   to  the   rii^'ht  of  Canada  to       SrriU'MF 

assume  any  lumln  or  piiblli:  projiertti   reciuired   for   fortiticatioiis,        Court 

,   ,            ,,   ,                           ■                  ^                     T            1     okCanaha. 
(]V  for  the  defence  ot  tlio  country     ....      It   was  not  clisi»ute(l  

on  the  argument  for  the  Dominion  at  the  bar  that  all  territorial  ^t"K'arty,  C.J. 

revenues  arising  within  each  I'rovince  from  *  lands  '  (in  which  term 

uuist  be  comprehended   all  estates  in   land)  which  at  the  time    of 

the   Union  belonged   to  the  Crown  were  reserveil  to  the   respective 

Irivinces   by  sect,  109;   and   it  was   admitted   tliat  no  distinction 

CI  mid  in  that  respect  be  made  between  Crown  Lands  then  ungrantcd 

and  lands  which  had  previously  reverted  to  the  Crown  by  escheat." 

Again  in  reference  to  sect  100  he  says  :  (2)  "  The  general  subject 
(if  the  whole  section  is  of  a  high  political  nature  ;  it  is  the  attribution 
(if  royal  territorial  rights  for  purposes  of  revenue  ajid  government 
tfi  the  I'rovinces  in  wliich  they  are  situate  or  arise.  It  is  a  sound 
maxim  of  law  that  every  word  ought  prima  facie  to  be  construed 
in  its  primary  and  natural  sense,  unless  a  secondary  or  more  limited 
sense  is  re<iuired  by  the  subject  or  the  context." 

I  think  the  general  scope  of  Lord  Selborno's  remarks  strongly 
favour  the  opinion  that  the  whole  eft'ect  of  (he  Act  was  to  vest  the 
ungranted  lauds  of  the  Crown  within  the  bounds  of  Ontario  in  the 
ci\vner.>hip  of  that  Province,  and  that  no  sound  reason  exists  for  ex- 
empting the  unsurrendered  lands  over  which  the  .  ery  sparse 
Indian  population  was  scattered. 

[i57]  Assuming  that  the  treaty  making  [lower  rests  wholly  with 
the  Dominion  Government,  and  for  the  pur,  osos  of  this  case  only, 
assuming  that  the  appellants  are  right  in  asser*:"ii:r  that  until  the 
Indian  claims  be  extingui.shod  the  territory  ,:tvrot  i)roi)erly  be 
entered  upon  or  occupied  under  either  ( Jovernnieiit,  1  still  feel 
greiit  ditticulty  in  agreeing  that  when  the  extinguishment  takes 
place  the  territory  and  its  timber  remain  or  rather,  become,  the 
property  of  the  Domini.Mi.  Delieving,  as  I  have  stated,  that  the 
Union  Act  declared  that  all  wiihin  the  territorial  limits  of   Ontario 
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ISiSfci  Ijeeiiinc  tlio  proporty  of  tliis  Provinco  subject  to   ivnv  trust,    otc,  I 

„     ^  feol  luvBolf  forced  to   the    conclusion     tliiit  wliou  the   Douuuinn 

St.  Cathk-  •' 

kink's  Mii.i.-  Oov'ornnient  in  1H73,  extinguiahod  the  Indiiin  claims,   hucIi  aotidii 
Lu>ni^-i{       'iiust  be  hold  to  enure  to  the  benefit  of  the  Provinco  in  which  is  tlm 
Company      legiil  ownership  of  the  land  thus  relieved  from  an  alleged  burden. 

V, 

Thk  (^rKKN.        The  Confederation  Act  and   subseo  '"iperial  legislaticm  Iff' 

o.  ~  ,  the  general  (iovenunent  of  Canada  in  .  possession  of  the  inuueiisv 
Col  III  North-Weat  Territories.  It  left  each  Provinco  in  the  legal  owiki- 
J__  '  ahij)  of  all  the  territor}'  coniprisod  within  its  liniits,  with  certftin 
11,'igarty.  C.  .T.  c.irefully  spc^cifiod  exceptions.  The  Indian  treaty  of  1873  cxtondeil 
over  part  nf  Ontario  as  well  as  a  large  part  of  territory  not  includiil 
in  any  existing  i'rovincj.  Unfortunately  at  that  time  thv  triu' 
hijundaries  had  not  been  ascertained.  Had  it  been  othorw  ise  we 
might  naturally  suppose  that  some  understanding  would  have  ex- 
isted between  the  Local  and  the  General  Government  as  to  a  di- 
trilnition  of  tiie  l)urdens  undertaken  by  the  latter  in  extinguishiiu; 
the  Indian  claims.  But  I  cannot  see  how  the  absence  of  any  hucIi 
pnjvision  can  alter  the  legal  result. 

If  i  hold  otherwise  I  mu.st  dojido  that  '^o  fact  of  a  burden,  less 
or  greater,   being  undertaken,    nccessH  \fl'ecta  the  title  to  the 

released    territory.     If,  as  has   occurre>.*  >re  in  Indian   treatiii.s. 

the  bargain  had  been  that  the  Indians  should  remove  altogether 
from  the  north-ATest  angle  to  other  lands  assigned  to  them  in  tlit 
[15S]  more  distant  regions,  the  argument  would  be  equally  stroii;,' 
lor  declaring  the  surrendered  lands  to  remain  for  ever  in  the  hands 
of  the  (ieneral  Government,  although  an  integral  part  of  Ontariii, 
and  wholly  freed  from  the  presence  of  a  single  Indian.  I  think 
wo  must  assume  under  the  known  uncertainty  as  to  true  boundaries, 
that  the  tieaty  was  made  by  the  Donunion  as  it  were,  "  for  the 
benefit  of  all  concerned." 

I  eaniiMt  consider  that  wo  are  dealing  with  the  case  of  two  riviil 
claimants  for  the  sepaiate  bonetieial  enjoyment  of  a  v.-iluable  estate. 
I  look  ujxiii  the  position  of  the  Federal  Government  in  a  ease  like 
this,  aa  that  of  a  [)ower  entrusted  with  large  legislative  authorities 
to  be  exercised,  so  far  as  the  Provinces  are  concerned,  for  their 
gcuenilbenetit.  If  any  Province  had  a  jxu'tion  of  its  territory,  as 
lixed  by  tlu-  paramount  authority  of  the  Union  Act,  encumbered 
or  ein))ai'jassedby  an  Indian  claim,  it  would  be  I  assume  the  duiy 
■of   tlie  Federal   Goverinnent  to  endeavour  to   relievo  it  therefrom. 
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Till'  (iiiiissinn  to  iiiako  Sdine  proviHioii  for  a  fair  Hliare  of  tlh^  cont  or  1«88 

I  iinleii,  cannot,  1  think,  iifftct  this  question.  ^.^   Cathk- 

The  peculiar  f.-vctri  (jf  this  caHe  sugyest  it  uh  (tuo  etniiu'iitly  oiillini<  uinks  Mill- 

f(,r  Homo  f^niii'iililo  armiigenient  in  view  of  tlie  threat  public  intorostn.  \y  mukk 


1  ilu  not  unt'urrato    the   difficuIticH   proHonted  l)y  those  facts      The 


COJU'ANY 

r. 

tieatv  Becnis  clearly  t(t  have  been  made  on  the  assumption  that  the    TuEt^rKKN. 

Dominion  had  the  whole  control  of  the  surrendered  territory.     For      Siphkmk 

exainplo   we  litid  a   clause  by   which     Her   Majestv   agrees    that         Court 

'  ,                  ,       oy  Canada, 
the   Indians   shall    have   the   right   to   hunt    and   fish    over     the  

tract  surrendered,    subject    to  such    regulations    as    may,     from      '^K"'  >.0.'  » 

time  to  time,  be  made  by  tht  Dominion  (Government,   except    ovei 

such  tracts,  etc.,  re(|uired  for  settlement,  etc.,  by  the  Government, 

:.r  by  her  subjects  duly  authorized  by  such  Government.  (1) 

riiis  latter  clause  could,  I  presun^d,  bo  carried  out  in  good    faith 

'  V   arrangement   between    the   two    Governments.     I    think    the 

ajipual  must  be  dismissed. 

[15!»j  BuKTON,  -J.  A.:— 

The  case,  when  we  come  to  understand  the  facts,  does  not 
iiie.sent  any  very  formidable  ditiloulties,  although  a  perusal  of  the 
luHsuns   for   and   against   the   appeal,  and   the  numerous  authori-  , 

ties  cited  in  them  njiglit  well  iiiij>ress  one  at  fir-st  with  the  idea 
that  it  was  besot  with  intricacies  and  complications.  It  is  a  case 
'.u  wliich  we  are  again  called  upon  to  place  a  construction  upon 
the  British  North  America  Act.  l)ut  the  first  objection  of  the 
learned  counsel  for  the  a]>pelhuit3  is  a  very  startling  one.  viz.; 
Tiiat  the  Act  caii  have  no  application  to  the  lands  in  (juostion 
inasmuch  as  at  the  time  of  confederation  the  title  to  them  was  in 
tlie  Indians,  and  that  it  consequently  could  not  pass  under  the  Act 
which  professed  to  deal  o  ily  with  lautls  which  were  the  pioperty 
of  the  former  Provinces.  In  other  words  that  n  tract  of  country 
of  over  one  hundred  thou.sand  square  miles  in  extent,  about  one 
liaif  of  which  by  the  recent  decision  of  the  Privy  Council  was  held 
t)  be  within  the  confines  of  Ontario,  and  which  was  supposed 
hitherto  to  belong  to  the  Provinces  of  Ontario  and  Quebec,  was 
owned  by  the  small  body  of  Indians,  less  than  four  thousand  in 
number,  who  were  ronming  over  it  at  large  in  their  primitive  state, 
and  occupying  it  merely  as  hunting  or  fishing  grounds. 


(1)  See  Morris's  Indian  Treaties,  p.  323. 
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1888  It  would  require  very   strong   authority  to  iiuluco   any  Cuuit  ti, 

St  CviiiK-  '^'""'^  *-*-•  such  a  conclusion,    and  whatever  dicta   there  niaj-   be   in 

eine's  iiiLL-  American  text  books  or  decisions  in  support  of  such  a  view,  I  tliink 

INC  AND  ..,',.,                                            -11                        1  ■          , 

LuMiiKii  it  IS  the  first  tune  that  such  a  conteutiou  has  been  urged  m  a  British 


COMI'AN'Y 


Court  of  Ju-stice.     Nor  do   I   think  the   decisions  in    the    United 


TheQi'ke.v.    States  warrant  any  sucli  conclusion.     It;  was  stated  in   Flctclwr  v. 
SuPRKME      ■^t''''»i  (i)  ar^jiieido,  that  the  Indian  title  was   a  more  occupancy  for 

CouHP        the  purpose  of   huutiug.     It  is  not   like  our  tenure,  they  have   no 
OF  Canada.    .       '  .  .  .  ^        j 

idea  of  a  title  to  the  soil  its'ilf.     It  is  overrini  by  them  rather  tlian 

Biirton^r.  A.  i,i]j.ii^,ited.     Citnig   Vattel,   c.  1,    ss.  81  and  200,  bk.  2,   sect.  !J7  ; 

Montes(iuieu,  bk.  18,  eh.  12  ;  Smith's  "  Wealth  of   Nations,"  bk. 

5,  ch.  1.    It  is  a  right  not  to  bo  transferred  but  extinguished.     And 

Marshall   C.    J.    in  delivering   judgment   refe 's    to    the   question 

[IGO]  merely    in   this   way  :     "  The  C(.)urt  is  of  opinion   that  tho 

nature  of  the  Indian  title,  wliich  is  certainly  to  bo  respected  by  all 

Courts  until  it  be  legitimately  extinguished,  is  not  such  as  to  be 

absolutely  repugnant  to   seisin  in  fee  on  the  part  of  the  State.  ' 

And  in  1823  the  same  eminent  Judge  again  discusses   the  question 

in    an    able    and  exhaustive  judgment  from   which  the   learned 

Chancellor  has  made  some  extracts. 

The  whole  discussion  and  judgment  in  that  case  are  very  inter 
esting  and  instructive.  Counsel  referred  to  the  practice  of  ali 
civilized  nations  to  deny  the  right  of  the  Indians  to  be  considered 
as  independent  communities  having  a  permanent  pro[)erty  in  the 
soil.  And  it  was  said  in  argument  that  the  North  American 
Indians  could  have  actjuired  no  propriet;\ry  interest  in  the  vast 
tract  of  territory  wliicli  thov  wandered  over,  and  their  right  to  the 
lands  cm  which  they  hu  ted  could  not  be  considered  as  superior  to 
that  which  is  ao(juirod  to  the  sea  by  fishing  in  it ;  the  use  in  the 
one  case  as  in  the  otiier  is  n^t  exclusive.  According  to  every 
theory  of  property  the  Indians  had  no  individual  right  to  tlie  land; 
nor  had  they  any  collectively,  or  in  their  natiijnal  capacity,  for  th.e 
lands  used  by  each  tribe  were  not  used  Ity  them  in  such  manner  as 
to  prevent  their  being  appropriated  by  settlers. 

The  learned  Judge  in  tho  course  of  hii  able  judgment  rc-foried  to 
the  exclusive  power  of  tho  Crown  to  grant  lands,  though  in  the 
occupation  of  tin;  Indians  before  the  Revolution  as  being  nndoubtetl. 
and  then  adds  :     "  The  exi-tonce  of   the  power  must    negative  the 


(1)  OCanehSr,  (Feb.  1810) 
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ex'stence  of  any  riglit  which  may  conflict  with  and  control  it.     An  1888 

absohitt)  title  to   lands  cannot  exist  at  the   same  time  in   different     q.j,  q^he- 


persons  or  in  different  Governmentf! 


An  absolute  must  be  an  hixk's  Mill- 
ing AND 

fxclusivo  title,  or  at  least  a  title  which  excludes  all   others   not  Lumhku 

ciiinpatible   with  it.     All  our   institutions  recoj^nize   the   absolute  *^ompany 

title  of  the  Crown,  aubject  only  to  the  Indian  right  of   occupancy,  The  (^uekn, 

and  recognize  the  absolute  title  of   the  Crown  to  extinguish   that  Supreme 

ht.     This  is  incompatible  with  an  absolute  and  comitlote  title  in  Coukt 

'■                                                        '  or  Canada. 


rin' 


the  Indians  "  I  am  aware  that  there  are  to  be  found  in  some 
[161]  of  the  United  States  decisions  expressions  which  wouM  seem 
t(i  place  the  so  called  Indian  title  on  a  higher  footing,  but  I  think 
;hut  it  is  met  by  the  extract  I  have  made  from  Chief  Justice 
Miirshall's  judgment  that,  "  an  aLdolute  title  cannot  exist  at  one 
and  the  same  time  in  different  persoufi  or  in  different  Goverri- 
raents,"  and  that  in  truth  the  recognition  of  any  right  in  the 
Indians  has  been  on  the  part  of  the  Govennnent  a  matter  of  public 
policy  deterjiiined  by  political  considerations,  and  motives  of  pru- 
dence or  humanity  and  has  not  been  a  recognition  of  property  in 
the  soil  capable  of  being  transferred.  That  haa  always  been  the 
view  taken  of  their  rights  in  this  country,  and  so  far  back  as  1858, 
the  late  Sir  John  Robinscm  in  giving  judgment  in  TMen  v. 
Wnttion,  (1)  very  clearly  enunciates  the  opinion  that  the  Indians 
hiul  no  title  even  as  regards  the  lands  reserved  for  them,  and  which 
»s  he  expresses  "  they  are  merely  permitted  to  occupy  at  the 
ploisure  of  the  Crown." 

Mr.  McCarthy  contended  that  the  principles  upon  which  the 
Crown  had  been  nccustomed  to  deal  with  the  Indians  since  the 
cession  had  been  so  well  established,  and  so  uniformly  and  con- 
tinuously exercised  as  to  have  grown  into  a  right.  There  is  no 
question  that  the  same  humane  policy  which  the  Imperial  Govern- 
ment pursued  in  reference  to  them  has  been  faithfully  observed 
by  the  old  Province  of  Canada  from  the  time  that  the  jurisdiction 
passed  to  them,  and  I  have  no  doubt  will  stili  ho  continued  whether 
the  jurisdiction  be  with  the  Provinces  or  the  Domi'iion,  all  that 
we  are  at  present  concerned  with  is,  that  this  right,  whatever  it 
may  be,  is  not  a  title  to  the  land,  and  that  by  at  jt.  109  of  the 
British  North  America  Act,  the  lands  being  within  the  limits  of 
that  portion  of  the  old  Province  of   Canada  which  now   constitutes 

(1)  15  V.  C.  Q.  B.,  3il2 
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the  Province  "of  Ontario,  belong  to  that  Province  subject  to  any 
trusts  at  the  time  of  the  passing  of  the  Act  existing  in  reapoct 
tliereof,  and  to  any  interest  otlier  than  that  of  the  Province  to  tlie 
same.  Sect.  109  became  necessary  in  consequence  of  Ontario  and 
[1G2]  Quebec  having  previously  to  confederation  formed  but  one 
Province  and  on  their  becoming  disunited  it  became  necessary  tu 
assign  to  each  the  property  each  should  have.  Apart  from  this  the 
plain  and  obvious  intent  and  spirit  of  the  Act  is,  that  all  lands 
situate  within  a  Province  continued  to  belong  to  the  Province  with 
the  exception  of  those  which  were  specifically  transferred  to  the 
Dominion  and  set  forth  in  a  schedu"  <ind  as  if  to  place  this 
beyond  all  question,  sect.  117  declares  that  the  several  Provinces 
shall  retain  all  their  respective  public  property  not  otherwise  dis- 
posed of  in  the  Act  subject  to  the  right  of  the  Dominion  to  assume 
any  lands  or  public  property  recjuired  lor  fortifications  or  the 
defence  of  the  country. 

I\Ir.  McCarthy  further  contended  that  they  did  not  pass  to  the 
Province,  inasmuch  as  they  were  "  Lands  reserved  for  the  Iiuliaus" 
as  described  in  sub-sect.  24  of  sect.  91,  and  so  became  the  property 
of  the  Dominion,  and  that  up  to  the  time  of  the  making  of  treaty 
No.  u  it  was  clear  that  neither  the  Executive  nor  Legislature  mi 
the  Province  had  any  power  to  deal  with  them  ;  and  that  the 
Governor-General  could  alone  represent  the  Crown  in  treating  with 
the  Indians,  and  could  alone  accept  a  surrender  from  them.  1  am 
not  prepared  to  accede  to  either  proposition.  It  by  no  means 
follows  tliat  because  exclusive  juriidiction  to  legislate  in  reference 
to  i)roperty,  the  subject  matter  of  sect.  91,  is  given  by  that  section 
to  the  Parliament  of  Canada,  the  property  itself  should  vest  in  the 
Dominion,  On  the  contrary  Parliament,  as  I  have  already  pointed 
out,  has  clearly  and  specitically  defined  what  property  shall  go  to 
the  Dominion,  and  "  lands  reserved  for  the  Indians  "  are  not  in 
the  scliedule  so  defining  it.  But  the  first  proposition  seems  t" 
assume  the  whole  (juestion  in  controversy,  viz,,  what  is  meant  by 
the  words  "  Lands  reserved  for  the  Indians." 

I  certainly  should  not  have  thought  of  resorting  to  the  proclania 
tion  of  1703  iov  the  defiiuticm  of  the  words  in  question,  which  at 
the  time  of  confeder.ition  had  acquired  a  well  understood  meaning,' 
wliich  had  been  repeatedly  recognised  in  the  statutes  and  public 
documents  of  the  Provinces,   and  in  the  first   Act  passed  by  the 
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[103]  Dominion  Parliament  upon  the  subject,  they  treated  their  1888 

inrisdiction  as  confined  to  such  lands  as  had  been  reserved  for     ^-,     "T*^ 
jiinsu"-  St.  Cathk- 

Indiaus,  or  for  any  tribe,  band  or  body  of  Indians  or  held  in  trust   rine's  Mill- 
for  thuir  benefit,  and  eight  years  subsequently  when  they  consoli-       Lumber 
diited    the   laws   respecting    Indians,    they   passed   interpretation      Cojipany 
clauses  in  which  the  terms  "Reserve"  and  "  Speciil  Reserve,"    The  <^>ike\. 
and  Indian  Lands  are  thus  clearly  defined,  viz  : 

(0)  "  The  term    '  Reserve  '  means  any  tract  or  tracts  of  land  set 
apart  by  treaty  or  otherwise  for  the  use  or  benefit  of  or  granted  to 
a  particular  band  of  Indians,  of  which  the  legal  title  is  in  the  Crown  l^urtnn,  J.  A* 
but  which  is  unsurrendered,  and  includes  all  the  trees,  wood,  timber, 
jiiil,  stone,  minerals,  metals,  or  other  valuables  t'  ^reon  or  therein. 

(7)  "  The  term  '  Special  Reserve '  means  any  tract  or  tracts  of 
land,  and  everything  belonging  thereto,  set  apart  for  the  use  or 
benefit  of  any  band  or  irregular  band  of  Indians,  the  title  of  which 
is  vested  in  a  society,  corporation  or  community  legally  established, 
and  capable  of  suing' and  being  sued,  or  in  a  person  or  persons  of 
European  descent,  but  which  land  is  held  in  trust  for  or  benevo- 
lently allowed  to  be  used  by  such  band  or  irregular  band  of  Indians. 

(8)  "The  term  '  Indian  Lands'  means  any  reserve  or  portion  of  a 
reserve  which  has  been  suiTendered  to  the  Crown,"  indicating  very 
clearly  that  the  Government  ami  Parliament  of  the  Dominion 
adopted  the  construction  which  had  always  been  attributed  to  the 
words  in  the  Provinces,  and  their  own  construction  of  the  language 
(if  the  Imperial  Act. 

But  I  understand  the  learned  counsel  for  the  appellants  ^o  push 
his  argument  to  the  extent  of  saying  that  the  Imperial  authoritiea 
kept  90  jealous  a  control  over  the  Indians  and  their  affairs,  that 
they  would  not  have  entrusted  the  Provinces  with  the  power  of 
treating  for  the  extinguishment  of  their  rights.  The  best  answer 
to  that  argument  is  :  that  ma«y  years  before  confederation  those 
authorities  had  handed  over  the  control  of  the  Indians  to  the 
[1(14]  Provinces  and  that  the  division  of  the  Dominion  and  Provincial 
powers  was  settled  by  delegates  from  the  several  Provinces,  the 
Imperial  Parliament  having  little  more  to  do  with  the  matter  than 
to  give  legal  effect  to  the  agreement  then  arrived  at  by  the  dele&;atea. 
Tlie  main  feature  of  the  scheme  of  division  being  to  giv»  to  the 
Dominion  power  to  legislate  upon  subjects  of  national  interest,  or 
matters  common  to  all  the  Proyinces  and  to  the  Provinces  power 
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1888  to  (leal  witli  matters  of  a  local  or  private  nature.     It  was  reasou- 

St  Cathk-  ^^^'^  tlierefore  that  the  power  to  legislate  for  Indians  cjenerally 

bink's  Mill-  throughout  the  Dominion  should  be  vested  in  the  central  authority, 

Lumber  and  that  the  same  power  should  deal  with  the  lands  which  the 

CoMi'AN\  Provinces  had  reserved  or  set  apart  for  them,  but  this  power  wai 

The  Queen,  expressly   limited   to   such   subjects.     It   would    have   been   very 

SupiiEME  unlikely  that  the  delegates  would   have   consented   to  place   the 

Court        power  of  legislation  in  reference  to  the  large  unorganized  tracts  of 
OF  Can.\I).\.    1  o  .        . 

public  lands  like  that  in   question  in  the  hands  of  the  Dominion. 

^^  ""'  '  "  If  then  the  lands  in  question  passed,  or  to  speak  more  accurately 
rem  'ned  part  of  the  Province  of  Ontario,  it  would  seem  to  follow 
almost  as  of  course  that  the  Provincial  and  not  the  Dominion 
authorities  were  the  parties  and  the  only  parti.)s  wlio  could 
extinguish  the  so-called  In<lian  title  in  the  absence  of  any  express 
power  to  the  Dominion  to  deal  with  it.  We  were  referred  to  the 
case  oi  Lenoir  v.  Ritchie  (1) — more  commonly  known  as  the  (jreat 
Seal  case —  as  authority  against  the  Lieutenant-Governor  of  a 
Province  having  power  to  deal  witli  such  a  matter  on  behalf  of  Her 
Majesty.  Whenever  a  case  involving  the  grave  issues  which  were 
presented  for  decision  in  that  proceeding  comes  before  us  under 
similar  circumstances  we  shall  be  bound  to  follow  that  decision,  but 
I  must  respectfully  decline  to  adopt  the  views  expressed  by  some 
of  the  Judges  in  that  case  as  to  the  limited  powers  of  the  Lieut- 
enant-Governors and  of  the  Legislalures  of  the  Provinces. 

It  was  intended  that  each  of  tlu,  Provinces  at  the  time  of 
confederation  should  stand  upmi  tiic  sam"  f  oting  as  to  constitu- 
tional and  proprietary  rights. 

[165]  The  12th  sect,  provides  that  all  tiut  [lOWcrs,  authorities  and 
functions  which  under  any  Act  of  Parliament  were  vested  in  or 
exercisable  by  the  respective  Governoi-s  in*  Lieutenant-Governors, 
shall  as  far  as  the  same  continue  in  existence  and  capable  of  being 
exercised  after  the  Union  in  relation  to  the  Government  of  Canada, 
be  vested  in  or  exercisable  by  the  Governor-General  ;  whilst  the  ()5th 
sect,  vests  the  same  powers  in  the  Lieutenant-Governors  oi  Ontario 
and  Quebec  as  far  as  the  same  are  capal)le  of  being  exercised  after 
the  Union  in  relation  to  the  Government  of  Ontario  and  Quebec, 
as  were  formerly  exercised  by  the  Governor-General.  This  became 
necessary,  as   before  confederation  the  Province  of  Canada  (now 

(1)  3  Can,  S.  C.  R.  575 ;  ante  vol.  1 ,  p.  488. 
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Ontario  and  Quebec)  formed  only  one  Province,  presided  over  not  1.S88 

by  Lieutenant-Governors  but   by  the  Governor-General.     But  as  „     ,, 

respects  New  Brunswick  and  Nova  Scotia  by  sect.  G4  the  Provincial  kink's  Mii.l- 
ronstitutions  Avcre  continued.     In  other  words,  wliatever  powers       i^''  ^^^' 


mii-'ht  have  been  exercised  by  any  Governor  fell  to  the  Governor- 
(Jeneral  of  the  Dominion  if  tlic  ,si(/)/Vof  matter  related  toiheDuin'tnion 
if  Ctviada  and  fell  to  the  Lieutenant-Governor  if  the  nifiUer  related 
to  the  Province. 
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If  it  had  not  been  for  the  expression  to  be  found  in  some  judicial   of  Canada. 
utterances  placing  within  very  narrow  limits  the  powers  of  the  „  ,    . 

executive  of  the  Provinces,  I  should  have  ♦bought  it  too  clear  for  — 1- 

arL,'iiment,  that  the  powers  formerly  exercised  by  the  Lieutenant- 
Governors  of  the  other  Provinces,  and  by  the  Governor-General  of 
Canada  in  reference  to  Provincial  matters,  including  agreements  or 
so-called  Treaties  with  the  Indians  for  the  extinguishment  of  their 
rights,  and  granting  to  them  in  lieu  thereof  certain  reserves  either 
fur  occupation  or  for  sale,  were  now  vested,  exclusively  in  the 
Lieutenant-Governors.  The  view  that  has  been  sometimes 
expressed  that  they  do  not  represent  Her  Maje^^ty  for  any  purpose, 
appears  to  me  to  be  founded  on  a  fallacy,  and  to  be  taking  altogether 
too  narrow  a  view  of  an  Act,  which  is  not  to  be  construed  like  an 
ordinary  Act  of  Parliament,  but  as  pointed  out  in  Hodge  v.  Tlie 
Qutrit  (1\  is  to  be  interpreted  in  a  broad,  liberal  and  quasi  political 
sense. 

riG(.)]  It  is  obvious  that  as  the  public  lands  are  vested  in  the 
Uuof'u  the  Lieutenant-Governor  must  have  the  power  in  Her 
Majesty's  name  to  grant  the  same  or  they  cannot  be  granted  at  all 
I  r  the  Governor-General  clearly  has  no  such  power,  and  it  has 
,.hvays  been  assumed  without  any  express  provision  in  the  statutes 
for  making  such  grants  in  Her  Majesty's  name,  that  the  power  is 
vested  in  the  Lieutenant-Governor.  There  are  several  clauses  of 
the  B.  N.  A.  Act  in  which  his  power  to  act  m  the  name  of  the 
Queen  is  expressly  recognized,  as  for  instance  ;  section  82  which 
empowers  him  in  the  Queen's  name  to  summon  the  legislature,  in 
sect.  72  the  Lieutenant-Governor  of  Quebec  is  authorised  to  appoint 
Legislative  Councillors  in  the  Queen's  name,  and  the  Provincial 
Legislatures  create  Her  Majesty's  Courts  of  Civil  -ind  Criminal 
Jurisdiction,  the  writs  in  which  are  issued  in  Her  Majesty's  name. 
And  this  view  appears  to  have  received  the  direct  confirmation  of 
the  Privy  Council  in   Thebenje  v.  La)uir\j  (2)  in  which  the  Judicial 


(1)  9  App.  Cas.  117  ;  unte  vol.  3, 
!>.  144. 


(2)  2  App.    Cas.    108  ;    ante  vol. 
2,  p.  1. 
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"'"'  been  assented  to  on  the  icirt  of  the  Crown,  and  to  whicli  th  ■  ^iore 
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Legislature  of  Ontario  to  legi.slate  for  the  management  and  sale  'A 
these  lands  as  being  public  lamls  belonging  to  the  Province,  it 
would  follow  that  they  have  the  minor  power  of  empowering  thu 
Executive  to  make  any  agreement  for  the  extinguishment  of  tlie 
so-called  Indian  right.  And  I  am  of  opinion  therefore  that  there 
is  no  force  in  the  learned  counsel's  objection  that  the  Governor- 
General  could  alone  as  the  representative  of  Her  Majesty  accept  a 
'  surrender  of  that  right  from  the  Indians. 

Another  reason  for  assuming  that  the  Provincial  authorities  are 
the  pro2)er  parties  to  deal  with  it  ari.ses  from  the  consideration  th,u 
in  the  event  of  the  tribes  ceasing  to  exist  the  lands  which  have 
been  reserved  to  them,  to  use  Sir  John  Robinson's  language,  ' '  fur 
occupation  at  the  pleasure  of  the  Crown "  would  revert  to  the 
Province.  Although  when  once  reserve<l  the  Dominion  Parliament 
[167]  has  alone  power  to  deal  with  their  management,  it  couM 
scarcely  have  been  in  the  contemplation  of  Parliament  that  the 
Dominion  should  prescribe  to  the  Provinces  the  extent  or  nature 
of  the  Reserves. 

The  Dominion  authorities  assumed  to  make  the  treaty  in  question 
under  the  mistaken  belief  that  the  lands  were  beyond  the  confines 
of  the  Province  and  were  consei|uently  Dominion  lands,  which  will 
account  for  the  reservation  of  the  right  to  the  Indians  still  to  occupy 
the  vast  tract  outside  their  actual  reserve  for  hunting  and  fishing 
until  granted  to  settlers  by  the  Dominion  Government  ;  which  if 
the  treaty  is  to  be  adopted  in  its  integrity,  would  mean  for  all  time 
to  come,  as  the  Dominion  Government  have  no  power  to  make  such 
grants.  Even  if  1  did  not  think  the  language  of  the  B.  N.  A.  Act 
which  I  have  (juoted  clearly  conferred  upon  the  Provincial  authori- 
ties the  power  to  extinguish  the  Indian  title,  the  same  reasoninL? 
which  compelled  us  to  hold  in  Leprohon  v.  Ottaiva  (1),  that  the 
Local  Legislature  had  no  power  to  tax  the  official  income  of  a 
Dominion  officer  for  provincial  or  municipal  purposes,  would  compel 
us  in  my  opinion  to  hold  that  the  local  Governments  alone  must  be 
the  ju.lges  of  the  extent  to  which  lands  belonging  to  them  shall  Ije 
set  apart  for  the  use  or  benefit  of  any  tribe  of  Indians.  If  the 
Dominion  Government  have  the  power,  being  in  its  nature  unlimited, 
it  might  as  was  pointed  out  in  that  case  be  so  used  as  to  defeat  the 
Provincial  power  and  control  over  these  lands  altogether. 

(1)  2  App,  Rep.  522 ;  ante  toI.  1,  p.  592. 
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In  the  view  which  I  take  of  the  whole  case  it  was  not  necessary 
to  consider  the  question  I  have  lastly  discussed,  but  I  thought  it 
due  to  Mr.  McCarthy  to  let  him  see  that  his  argument  was  not 
overlooked,  and  I  also  desired  to  record  my  dissent  from  the  view 
expressed  by  the  Chief  Justice  upon  this  part  of  the  case.  If 
however  the  lands  were  public  lands  which  passed  or  remained 
with  the  Province,  subject  to  the  rights  which  the  Indians  might 
possess,  as  in  my  opinion  they  were,  it  is  clear  that  the  claim  of 
the  Dominion  to  authorize  the  cutting  of  the  timber  cannot  bo 
[16BJ  sustained,  and  the  judgment  appealed  from  should  consequently 
be  affirmed. 
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Patterson,  J.  A.  : — 

The  discussion  of  this  appeal  has  ranged  over  ^  rather  wide 
field,  and  we  have  had  the  benefit  of  much  learning  and 
historical  research,  for  which  we  are  indebted  to  the  industry  of 
counsel  on  both  sides  ;  but  I  have  not  been  convinced  that  the 
learned  Chancellor  erred  in  his  construction  of  the  piovisions 
of  the  B.  N.  A.  Act,  on  which  the  question  of  property  has  to 
be  decided.  Two  leading  propositions  were  insisted  on  for  the 
appellants,  as  Mr.  McCarthy  reminded  us  in  his  reply.  First: 
That  the  lands  in  question  are  not  lands  in  the  sense  intended  in 
sect.  109,  or  public  property  of  the  kind  mentioned  in  sect.  108, 
but  are  of  the  nature  of  private  property  ;  and  secondly,  that  if  this 
should  be  otherwise  decided,  they  still  passed  to  the  Dominion  as 
"lands  reserved  for  the  Indians,"  described  in  article  24,  of  sect. 
91.  The  contest  has  turned  to  a  great  extent  upon  the  second 
proposition,  the  effort  on  the  part  of  the  appellants  being  to 
establish  that  lands  which  had  not  been  the  subject  of  a  treaty 
with  the  Indians  but  over  which  they  had  always  been  allowed  to 
hunt  and  fish  without  molestation  were  "  lands  reserved  for 
the  Indians  "  within  the  meaning  of  sect.  91  ;  while  it  is  insisted  for 
the  Crown  that  that  phrase  is  employed  to  denote  a  class  of  lands 
well  known  as  Indian  Reserves,  and  being  tracts  of  land  set  apart 
by  treaties  for  the  use  of  certain  tribes  or  bands,  and  reserved  from 
the  ordinary  course  of  settlement ;  but  it  can  scarcely  be  said  that 
each  proposition  was  discussed  by  itself,  and  there  is  no  good  reason 
for  attempting  to  consider  them  separately,  even  if  it  were  practi- 
cable to  do  so. 

1  shall  not  attempt  to  follow  the  course  of  tho  arguments  to 

which  we  have  listened,  or  to  deal  with  the  historical  evidence 

touching  the  recognition  or  disregard  by  European  powers  of  the 

rights  of  the  natives  of  the  countries  they  discovered  or  conquered 
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or  seized  on  this  continent  to  which  counsel  on  both  sides  appealed 
[169]  in  aid  of  the  views  they  advocated.  I  have  not  failed  to 
consider  it  attentively,  and  I  am  satisfied  that  to  discuss  it  at  any 
length  would  be  only  to  traverse  the  same  ground  which  has  been 
gone  over  by  the  learned  Chancellor  in  his  very  able  and  perspicuous 
judgment,  without  adding  anything  of  importance  to  what  he  has 
said. 

The  general  result  of  the  historical  evidence  is  I  think  as  correctly 
and  as  concisely  stated  in  Story's  Commentaries  on  the  Constitution 
of  the  United  States  as  in  any  other  work.  I  quote  from  section 
6,  of  the  author's  abridged  edition  of  1833.  "  It  may  be  asked. 
what  was  the  effect  of  this  principle  of  discovery  in  respect  to  tlie 
rights  of  the  natives  themselves.  In  the  view  of  the  Europeans  it 
created  a  peculiar  relation  between  themselves  and  the  aboriginal 
inhabitants.  The  latter  were  admitted  to  possess  a  right  of 
occupancy  or  use  in  the  soil,  which  was  subordinate  to  the 
ultimate  dominion  of  the  discoverers.  They  were  admitted  to  be 
the  rightful  occupants  of  the  soil,  with  a  legal,  as  well  as  a  just  claim 
to  retain  possession  of  it,  and  to  use  it  according  to  their  own 
discretion.  In  a  certain  sense  they  were  permitted  to  exerc'se 
rights  of  sovereignty  over  it.  They  might  sell  or  transfer  it  to 
the  sovereign  who  discovered  it  ;  but  they  were  denied  authority  to 
dispose  of  it  to  any  other  persons  ;  and  until  such  a  sale  or  transfer, 
they  were  generally  permitted  to  occupy  it  as  sovereigns  de  facto. 
But  notwithstanding  this  occupancy,  the  European  discoverers 
claimed  and  exercised  the  right  to  grant  the  soil  while  yet  in  the 
possession  of  the  natives,  subject  however  to  their  right  of  occupancy, 
and  the  title  so  granted  was  universally  admitted  to  convey  a 
sufficient  title  in  the  soil  to  the  grantees  in  perfect  dominion,  or, 
as  it  is  sometimes  expressed  in  treatises  of  public  law,  it  Avas  a 
transfer  of  plenum  et  utile  dominium."  This  view  is  evidently  that 
of  the  Parliament  of  Canada  as  may  be  gathered  from  the  Indian 
Act,  1880,  where  "  Reserve  "  is  defined  as  "  any  tract  or  tracts  of 
[170]  land  set  apart  by  treaty  or  otherwise  for  the  use  or  benefit  of 
or  granted  to  a  particular  baud  of  Indians,  of  which  the  legal  title 
is  in  the  Crown,  but  which  is  unsurrendered." 

I  start  therefore  with  the  proposition  that  the  title  to  all  these 
Indian  Lands,  even  before  what  is  called  the  surrender  by  the  In- 
dians, is  in  the  Crown  without  attempting  by  any  argument  of  my 
own  to  prove  its  correctness  ;  and  shall  content  myself  with  making 
a  few  observations,  chiefly  concerning  the  effect  of  the  B.  N.  A. 
Act  as  it  strikes  me. 
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The  B.  N.  A.  Act  when  it  established  the  Dominion  of  Canada 
by  the  union  of  the  four  provinces  of  Ontario,  Quebec,  Nova  Scotia 
and  New  Brunswick,  had  to  provide  for  two  great  subjects,  viz.,  the 
constitution,  including  the  legislative  powers,  of  each  Province,  and 
of  the  Dominion,  and  the  ownership  of  the  public  assets  or  property 
of  every  kind,  besides  other  subsidiary  matters. 

Tlie  division  of  the  Act  numbered  VIII.  and  including  sects.  102 
to  12G,  is  headed  "Revenues,  Debts,  Assets,  Taxation." 

Section  108  declares  that  the  public  works  and  property  of  each 
Province  enumerated  in  the  third  schedule  to  the  Act  shall  be  the 
pro])erty  of  Canada.  From  reading  this  schedule  along  with  sect. 
91,  it  is  evident  that  in  the  scheme  of  the  Act,  the  vesting  of  pro- 
perty in  the  Dominion  as  against  the  Provinces  was  not  intended 
to  follow  or  to  be  inferred  merely  from  the  bestowal  of  exclusive 
legislative  jurisdiction  over  the  subjects  with  which  the  property 
was  connected.  Thus  while  exclusive  legislative  power  is  given 
over  :  (5)  Postal  Service  ;  (7)  Militia,  Military  and  Naval  Service 
and  defence  ;  (9)  Beacons,  Buoys,  Lighthouses  and  Sable  Island  ; 
(10)  Navigation  and  Shipping  ;  the  schedule  expressly  enumerates 
Post  otlices,  Ordnance  property.  Armories,  Drill-sheds,  etc. ;  Light- 
houses, Piers  and  Sable  Island  ;  Harbours,  River  and  Lake  im- 
provements, etc.,  etc.  There  is,  however,  nothing  answering  in 
the  schedule  to  the  "  lands  reserved  for  the  Indians"  over  which  by 
article  24  of  sect.  91,  the  parliament  has  exclusive  legislative  juris- 
diction. 

[171]  Therefore  to  argue  that  lands  reserved  for  Indians  become, 
by  force  of  the  B.  N.  A.  Act,  the  property  of  the  Dominion 
as  against  the  Provinces  in  which  the  reserves  are  situated,  is  in 
my  judgment  to  attribute  to  sect.  91  an  effect  not  contemplated  or 
intended  by  the  framers  of  the  Act,  and  certainly  not  the  necessary 
result  of  the  language  of  the  section.  The  question  of  the  ultimate 
ownership  as  between  the  Dominion  and  the  Provinces,  of  the  ordi- 
nary Indian  Reservation  may  not  be  too  speculative  a  question  for 
discussion.  It  would  become  a  practical  question  in  the  event  of 
any  such  land  ceasing  to  be  required  for  the  occupation  of  the  tribe, 
or  for  application  by  way  of  sale  or  lease  for  its  benefit,  and  falling 
in,  as  it  were,  for  ordinary  public  uses  ;  and  it  might  become  a 
])riictical  question  if  it  were  attempted  to  dispose  of  the  land  or  the 
timber  on  it  for  other  uses  than  the  benefit  of  the  Indians.     It  doea 
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not  at  present  appear  to  arise  except  on  the   assumption  that  tho 
lands  reserved  for  Indians  mentioned  in  sect.  91,  include  not  only 
tracts  within    the  definition   of   "Reserve"  in   the  Indian  Act 
1880,  but  also  such  lands  as  those  which  are  the  subject  of  this  liti- 
gation. 

It  does  not  strike  me  as  being  involved  in  the  circurastance.s  that 
the  administration  of  the  Reserves  belongs  to  the  Dominion  Got- 
emment.  The  administrative  and  the  lei>islative  functions,  I  take 
to  be  made  co-extensive  by  the  Act,  as  indicated  by,  inter  alia,  sect 
130.  Nor  is  the  fact  that,  as  part  of  the  administration  of  Indian 
cflFairs,  the  Dominion  Government  has  made  sales  or  carried  out,  by 
granting  patents,  sales  already  made,  for  the  benefit  of  the  Indians, 
of  portions  of  the  Reserves  inconsistent  with  the  ultimate  owner- 
ship of  the  lands  by  the  Provinces.  The  title  is  in  the  Crown,  and 
the  patent,  whether  issued  by  the  Government  of  the  Dominion  or 
by  that  of  a  Province,  is  a  grant  from  the  Crown.  If  the  lands 
should  cease  to  be  held  for  an  Indian  tribe  or  band,  by  reason  of 
the  tribe  or  band  ceasing  to  exist  or  for  any  other  reason,  the  ques- 
tion between  the  Dominion  and  the  Provinces  may  Imve  to  ba 
decided. 

[172]  I  am  strongly  inclined  to  the  opinion  that  the  lands  reserved 
for  Indians  mentioned  in  sect.  91,  whatever  that  term  includes, 
are  not  vested  in  the  Dominion  for  any  purpose  except  legislation 
and  administration  on  behalf  of  the  Indians  ;  but  I  do  not  discuss 
that  question  more  fully  because  I  hold,  with  the  learned  Chan- 
cellor, that  the  lands  with  which  we  are  concerned  are  not  touched 
by  the  section. 

The  title  of  the  Province  to  the  lands  in  question  is  in  my  opinion 
established  by  the  direct  force  of  sects.  109  and  117.  By  sect.  109 
all  lands,  mines,  minerals  and  royalties  belonging  to  the  several 
Provinces  of  Canada,  Nova  Scotia  and  New  Brunswick,  at  the 
Union,  were  to  belong  to  the  several  Provinces  of  Ontario,  Quebec, 
Nova  Scotia  and  New  Brunswick,  in  which  the  same  were  situate 
or  should  arise,  subject  to  any  trust  existing  in  respect  thereof,  and 
to  any  interest  other  than  that  of  the  Province  in  the  same  ;  and 
sect.  117  declares  that  the  several  Provinces  shall  retain  all  their 
respective  public  property  not  otherwise  disposed  of  in  the  Act, 
subject  to  the  right  of  Canada  to  assume  any  lands  or  public  pro- 
perty required  for  fortifications,  or  for  the  defence  of  the  country. 
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To  tako  the  lands  in  question  out  of  the  operation  of  the  extremely 
comprehensive  eflfoct  of  these  sections,  it  is  essential  to  establish 
one  of  two  things  :  either  that  by  some  other  provision  of  the  Act 
thoy  were  asHigned  to  the  Dominion,  or  that  thoy  were  private  pro- 
perty of  the  Indians.  Tiio  only  other  provision  of  the  Act  on  which 
an  argument  can  bo  baaed  is  sect.  01.  I  have  made  all  the  remarks 
I  think  neccs-'ary  with  regard  to  it. 

The  contention  that  the  lands  belonged  to  the  Indians  in  any 
sense  which  deprived  them  of  the  character  of  lands  belonging  to 
the  Pmvince,  or  public  property  of  the  Province,  is  answered  by 
the  extract  I  have  read  front  Story  on  the  Constitution,  and  by  the 
judginent  of  the  learned  Chancellor  to  which,  as  I  have  said,  I  do 
not  propose  to  add  anytliing  on  this  point. 

[173]  The  action  of  the  Dominion  Government  in  procuring  the 
extinguishment  of  the  Indian  title  does  not,  in  my  view,  in  any  way 
affect  the  legal  question  which  is  before  us.  The  defendants  assert 
a  right  to  cut  timber  on  the  lands  by  virtue  of  a  license  from  the 
Dominion  Government,  whieli  is  not  protended  to  have  been  given 
in  the  course  of  the  administration  of  Indian  affairs,  or  in  dealing 
with  lands  reserved  for  Indians,  but  was  admittedly  given  as  a 
means  of  producing  revenue  for  the  general  purposes  of  the  Gov- 
ernment. If  the  lands  were,  as  I  hold  they  were,  assigned  to  the 
Province,  subject  to  whatever  rights  the  Indians  had  in  them,  the 
Province  must  have  the  right  to  interfere  to  prevent  the  spoliation 
of  the  lands,  whether  the  Indians  rebain  or  have  surrendered  their 
title.  ■ 

Other  matters  connected  with  the  surrender  of  the  Indian  title 
were  referred  to  at  the  bar,  and  from  reading  the  treaty  of  the 
north-west  angle  and  the  history  of  the  negotiations  in  the  volume 
pulilished  by  the  Hon.  Mr.  Morris,  we  see  that  certain  outlay  was 
incurred  and  certain  burdens  assumed  by  the  Government.  Of 
the.se  things  I  can  say  no  more  than  that  they  seem  to  me  to  leave 
the  legal  question  untouched.  Whether  they  give  rise  to  any 
claims  or  equities  between  the  Dominion  and  the  Province  is  a 
matter  of  policy  as  to  which  we  have  no  information,  and  with 
which  we  are  not  concerned  beyond  the  one  question  of  the  effect 
on  the  right  to  the  timber. 

I  agree  that  we  must  dismiss  the  appeal. 

OsLER,  J.  A.  : — 

I  am  satisfied  to  affirm  the  learned  Chancellor's  judgment  for 
the  reasons  stated  therein,  and  in  the  judgment  of  the  learned 
Chief  Justice  which  I  have  had  an  opportunity  of  reading. 
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Judgment  of  Boyd,  C.  {before  whom  the  case  came   in  the  fint 

instance. ) 

[Reported  10  Ontario  Reports  196.'] 

BoYu,  C.  :— 

Tlio  Province  of  Ontario  seeks  the  intervention  of  the  Court, 
ill  order  that  the  St.  Catliarines  Milling  and  Lumber  Company  niuy 
be  restrained  from  trespassing  and  cutting  timber  on  lands 
claimed  by  the  Province. 

The  defendants  justify  under  license  obtained  from  the  Govern- 
ment of  Canada  in  April,  1883,  by  virtue  of  which  they  assert  the 
right  to  cut  over  timber  limits  on  the  south  side  of  Wabigoon  (or 
Wabegon)  Lake,  in  that  portion  of  Canada  situated  between  Lake 
Superior  and  Eagle  Lake.  The  defendants  further  plead  specially 
[204]  that  the  place  in  question  forms  part  of  a  district  till  recently 
claimed  by  tribes  of  Indians  who  inhabited  that  part  of  the  Domin- 
ion, and  that  such  claims  have  always  been  recognised  by  the  vari- 
ous Governments  of  Camida  and  Ontario,  and  by  the  Crown  :  that 
such  Indian  claims  were  paramount  to  the  claim  of  the  Province  uf 
Ontario,  and  that  the  Dominion  have  by  purchase  acquired  the  said 
Indian  title,  and  by  reason  thereof,  as  well  as  by  inherent  right,  the 
Dominion  and  not  the  I'rovince  is  alone  entitled  to  deal  with  the 
said  timber  limits. 

It  is  admitted  that  these  timber  lands  are  within  the  territorial 
limits  of  Ontario  as  determined  by  the  recent  decision  of  the  Privy 
Council,  (1)  That  decision  finally  ascertained  the  boundariesassigned 
to  the  old  Province  of  Quebec,  by  the  Imperial  statute  14  Geo. 
III.,  c.  83,  couimonly  called  "  The  Quebec  Act."  (2)  By  that  Act 
passed  in  1774,  it  was  intended  to  provide  for  the  permanent 
government  of  the  newiy  acquired  domain,  and  to  supersede  tlie 
provisional  system  introduced  by  the  Eoyal  proclamation  of  1703. 
By  the  4th  article  of  the  Treaty  of  Paris  (10th  February,  1703) 
France  ceded  Canada  with  all  its  dependencies  to  the  Crown  of 
Great  Britain.     In  October  of  the     ,unu  the  King's  Procla- 

mation erected  within  part  '•  ,e  ceded  territories  the  new 
Government  of  Quebec,  \.  .a  extension    '  which  was  placed 

at  the  end  of  Lake  Nipist.  It  was  spec    ly  found  that  thia 

boundary  excluded  a  large  e.  nt  of  s.  tied  country  which  was  left 
without  Civil  Government,  as  ajjpea:  by  the  preamble  to  the  Que- 
bec Act,  and  this  was  cured  by  fixing  the  interior  boundarie"  on  the 
lines  now  established  as  the  western  limit  of  Ontario. 

(1)  Ante  p.  129.  (2)  Ante  vol.  3,  p.  445. 
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Tho  legal  and  constitutional  effect  of  the  conciuest  of  Quebec  and 
tlio  cession  of  Canada  was  to  vest  the  soil  and  ownership  of  the 
public  land  in  the  Crown,  and  to  subject  the  same  to  the  Royal 
Prerogative.  The  French  and  Indian  populations  that  remained  in 
the  country  bocayie  by  tho  terms  of  capitulation  the  subjects  of  the 
King.  So  far  as  the  latter  wore  concerned  it  was  stipulated  in  the 
articles  of  capitulation  concluded  at  Montreal  (on  Sept,  8th, 
[•2(i'>J  17<J0)  between  Major-Oenoral  Amherst  and  the  Marquis  de 
Vftiulrouil  as  follows  :  '!  Article  XL. — The  Savages  or  Indian  allies 
of  His  Most  Christian  Majesty  shall  bo  maintained  in  the  lands  they 
inhiiliit  if  they  choose  to  remain  there  ;  they  shall  not  be  molested 
on  any  pretence  whatsoever,  for  having  carried  arms  and  served 
His  Most  Christian  Majesty  ;  thoy  shall  have  as  well  as  the  French 
liberty  of  religion  and  shall  keep  theii  missionaries.     Granted." 

In  1791  the  old  Px'ovince  of  Quebec  was  divided  into  Upper 
Caniida  and  Lower  Canada,  by  Imperial  Statute  81  Gfeorge  III.,  c. 
31,  (1)  which  while  enlarjiing  the  rights  of  self-government  ma'lo  pro- 
vision in  section  43  for  the  reservation  of  all  Acts  "which  shall  in 
any  manner  relate  to  or  affect  the  King's  prerogative  touching  the 
granting  the  waste  lands  of  tho  Crown  within  the  said  Provinces," 
in  order  that  they  might  be  submitted  to  the  British  Parliament 
before  receiving  the  King's  assent.  Tlio  custody,  control  and  owner- 
ship of  all  public  lands  in  Upper  Canada  was  transferred  to  the 
Provincial  Government  in  1837,  by  the  Act  7  Will.  IV..  cap.  118, 
to  which,  after  being  duly  reserved,  the  royal  assent  was  given. 
In  1840  the  Imperial  Parliament  re-unitoil  the  Provinces  of  Upper 
and  Lower  Canada  as  one  Province  by  the  name  of  Canada,  (See 
3  &  4  Vict.  cap.  35)  (2)  a  union  which  subsisteil  till  superseded  by 
the  larger  union  accomplished  by  the  B.N.  A.  Act.  There  being  a 
like  reservation  as  to  waste  land  in  sect.  42  of  the  Union  Act,  it  was 
by  statute  4  it  5  Vict.  c.  100  of  Cau.ida  declared  that  it  was  expedient 
to  provide  a  law  applicable  to  all  parts  of  the  Province,  for  the 
disposal  of  public  lands  therein.  Such  a  law  was  embodied  in  this 
enactment  which  received  Her  Majesty's  assent  on  the  30th  May, 
1842.  The  comprehensiveness  of  this  Act  is  manifested  by  12  Vict, 
cap.  31,  which  applies  it  to  all  lands  of  which  the  legal  estate  is  in  the 
Crown  whether  held  by  her  Majesty  for  the  public  uses  of  the  Prov- 
ince, or  in  the  nature  of  a  trust  for  some  cliaritable  or  other  pur- 
pose (sects.  1  and  2).  Sect.  4  shows  that  it  covers  "lands  purchased 
[206]  from  the  Indians,"  e.ff.  the  "  Huron  tract."  By  another  Act 
of  the  same  year  (12  Vict.  cap.  30)  provision  is  made  for  granting 


(1)  Ante  vol.  3,  p.  458.  (2)  Ante  vol.  3,  p.  481. 
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licenses  to  cut  timber  on  the  ungrarited  lands  of  the  Province  else- 
where therein  referred  to  as  growing  on  the  "  publiclands  of  the 
Province,"and  by  sect.  7  these  are  enumerated  as  "  Crown,  clergy, 
school  or  other  public  lands  of  the  Province."  This  is  consolidated 
in  the  Consolidated  Statutes  of  Canada,  cap.  23. 

Such  is  a  brief  sketch  of  the  history  of  the  public  lands  of  On- 
cario  from  the  time  of  their  acquisition  by  the  Crown  till  they  be- 
came subject  to  provincial  legislative  control. 

The  colonial  policy  of  Great  Britain,  as  it  regards  the  claims  and 
treatment  of  the  aboriginal  populations  in  America,  has  been  from 
the  first  uni''orm  and  well-defined.  Indian  peoples  were  found 
scattered  wiiecast  over  the  continent,  having  as  a  characteristic  no 
fixed  abodes,  but  moving  as  the  exigencies  of  living  demanded.,  i.i 
heathens  andbarV>arians,  it  was  not  thought  that  they  had  any  pro- 
prietary title  to  the  soil,  nor  any  such  claim  thereto  as  to  interfere 
with  the  plantations,  and  the  general  prosecution  of  coloniza- 
tion. They  were  treated  "  Justiy  and  graciously"  as  Lord  B.icon 
advised,  but  no  lej^al  ownership  of  the  land  was  ever  attributed 
to  them.  The  Attorney  General  in  his  argument,  called  my 
attention  to  a  joint  opinion  given  hy  a  "  multitude  of  counsel- 
lors" about  1675.  touching  land  in  New  York,  while  yet  a  Province 
[207j  under  English  rule.  (1)  I  think  it  accurately  states  the  con- 
stitutional law  in  these  words  : 

"Though  it  hath  been  and  still  is  the  usual  practice  of  ail  pro- 


(1)  The  opinion  referred  to  was  as 
follows : 

Councells  opinions  concerning  Col. 
Nicholls  patent  and  Indian  purch- 
ases. 

The  land  called  N.  York  and  other 
parts  in  America  now  called  N.  Ea.st 
Jersey  was  first  discovered  by  Sebas- 
tian Cobbitt  a  subject  of  England 
in  King  Hemy  ye  7th  time,  about 
180  years  since  &  afterwards  further 
by  Sr.  Walter  Raleigh  in  ye  Reign 
of  Queen  Eliz.  and  after  him  by 
Henery  Hudson  in  ye  Reign  of 
King  James  and  also  by  the  Lord 
Delaware  and  begun  to  be  planted 
in  ye  year  1614  by  Dutch  and 
English  ;  the  Dutch  placed  a  Gover- 
nour  there,  but  upon  complaint  made 
by  the  King  of  England  to  ye  States 
of  Holland  the  sd.  States  Disown'd 


ye  Bisness  &  Declared  it  was  only 
a  private  undertaking  ot  ye  West 
India  Company  of  Amsterdam,  so 
ye  King  of  England  granted  a 
Comiaon  to  Sr.  Edward  Layden,  to 
plant  these  parts  calling  them  New 
Albion,  &  ye  Dutch  Submitted 
themselves  to  ye  English  Govermt., 
but  in  King  Charles  ye  1st  Reign  ye 
troubles  in  England  breaking  forth 
the  English  not  minding  to  promote 
these  new  plantations  because  of  ye 
troubles,  ye  Dutch  pretended  t(i 
Establish  a  Gover't  there  again 
untill  ye  year  1660,  when  after- 
wards it  was  reduced  under  ye 
English  Govermt  &  included  and 
ratified  in  ye  peace  made  between 
England  and  Holland,  then  it  v/an 
granted  to  ye  Duke  of  York  1664, 
who  ye  same  year  granted  it  to  ye 
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orietors  to  give  their  Indians  some  recompense  for  their  land,  and 
go  seem  to  purchase  it  of  them,  yet  that  is  not  done  for  want  of 
sufficient  title  from  the  King  or  Prince  who  hath  the  right  of  dis- 
covery, but  out  of  prudence  and  Christian  charity,  lest  otherwise 
the  Indians  might  have  destroyed  the  first  planters,  (who  were 
usually  too  few  to  defend  themselves,)  or  refuse  all  Commerce  and 
[20Sj  Conversation  with  the  planters,  and  thereby  all  hopes  of  con- 
verting them  to  the  Christian  faith  would  be  lost.  In  this  the  Com- 
mon law  of  England  and  the  Civil  law  doth  agree Though 

some  planters  have  purchased  from  the  Indians,  yel;  having  done  so 
without  the  consent  of  the  proprietors,  for  the  time  being,  the  title 
is  frood  against  the  Indians,  but  not  against  the  proprietors,  with- 
out .  confirmation  from  them  upon  the  usual  terms  of  other  plan- 
tations." Vol.  xiii  "  "Oocuments  relating  to  Coloniiil  history  of  the 
State  of  New  York'^  p.  480. 

[209]  Of  the  six  counsel  who  sign  this  opinion,  one  (Richard 
Wallop)  became  Cursitor  Baron  of  the  exchequer,  another,  (Henry 
Pollexfen)  became  Chief  Justice  of  the  Common  Pleas,  and  a  third, 
(Holt)  was  afterwards  Chief  Justice  of  England. 

In  a  classical  judgment,  Marshall,  C.  J.,  has  concisely  stated  the 
same  law  of  the  mother  country,  which  the  United  States  inherited, 
(lutl  .".p|)l;ed  with  such  modifications  as  were   necessitated  by  the 


L(i.  Barckley&Sr.  George  Cartrett 
betwixt  ye  Dukes  grant  to  ye  Ld. 
Barckley  &  Sr.  George  Cartrett 
and  notice  there  of  in  America. 
Several  persons  took  (Grants  of 
Land  from  Coll.  Nicholls  ye  Duke's 
Govenr.  Several!  of  ye  planters 
have  purchased  of  ye  Indians,  but 
Refuse  to  pay  any  acknowledgment 
to  ye  King's  Grantees. 

Q.— Ist.  Wither  ye  Grants  made 
by  Coll.  Nicholls  are  good  agt.  the 
Assigns  of  ye  Ld.  Berckley  &  Sr. 
George  Cartrett. 

y, — 2nd.  Wither  the  grants  f  -om 
ye  Indians  be  sufficient  to  any  j)lan- 
ter  without  a  grant  from  ye  King 
or  hi*j  Asaignes. 

Ans. — Ist.  To  ye  first  Question 
the  authority  by  which  Coll.  Nicholls 
Acted  Determined  by  ye  Dukes 
Grant  to  ye  Ld.  Berckley  &  Sr. 
George    Cartrett,     and    all    grants 


made  by  him  afterwards  (tho 
according  to  ye  Connison)  are  void 
for  ye  Delegated  power  wch  Coll. 
Nicholls  had  of  making  Grantes  of 
ye  La;id  could  last  no  longer  than 
his  master's  Interest  who  gave  him 
yt  power  &  ye  having  or  not  having 
notice  of  ye  Dukes  Grant  to  ye 
Lord  Berckley  -fe  Sr.  George  Cart- 
rett makes  no  difference  in  ye  law 
but  ye  want  of  notice  makes  it  great 
equity  yt  ye  present  propritrs 
Should  Confirm  Such  Grants  to  ye 
people  who  will  Submit  to  the 
Comissions  &  payments  of  the 
present  proprietors  Quitt  rents  other 
wise  they  may  look  upon  them  as 
Desseizers  &  treat  them  as  such, 

Answ.  To  tho  2nd  Question  by 
ye  Law  of  Nations  if  any  people 
make  Discovery  of  any  Country  of 
Barbarians  the  prince  of  yt  people 
who    make    ye  Discovery   hath  ye 
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change  of  government  to  their  dealings  with  the  Indians.     I  quote 
passages  from  Johnson  v.  Mcintosh  (1). 

"According  to  the  theory  of  the  British  constitution  all  vacant 
lands  are  vested  in  the  Crovrn,  as  representing  the  nation  ;  and  the 
exclusive  power  to  grant  them  is  admitted  to  reside  in  the  Crown, 
as  a  branch  of  the  royal  prerogative.  .  .  .  Tliis  principle 
was  as  fully  recognized  in  America  as  in  the  Island  of  Great 
Britain.  ...  So  far  as  respected  the  authority  of  the  Crown, 
no  distinction  was  taken  between  vacant  lands  and  lands  occupied 
by  the  Indians.     The  title,  subject  only  to  the  right  of  occupancy 


Right  of  ye  Soyle  &  Govermt  of  yt 
place  &  1)0  people  can  plant  there 
without  ye  Consent  of  ye  Prince  or 
of  such  persons  to  whom  his  right  is 
Devoulved  &  Conveyed  the  Practice 
of  all  Plantations  Lias  been  according 
to  this  &  no  people  have  been 
Suffered  to  take  up  Land  but  by  ye 
Cousent  and  Lycence  of  ye  Govr.  or 
proprietors  under  ye  princes  title 
whose  peoi)le  maile  ye  First  Dis- 
covery &  upon  their  Submition  to 
ye  laws  of  ye  Place  &  Contribution 
to  ye  Publick  Charge  of  the  place 
&  ye  payment  of  Such  Rent  & 
"ther  Value  for  ye  Soile  as  ye 
ir.-oprietrs  for  ye  time  being 
Require,  and  tho  it  hath  been  & 
Still  is  ye  Usuall  Practice  of  all 
Proprietrs  to  give  their  Indians 
Some  Recompence  for  their  land  & 
so  seem  to  Purchase  it  of  them  yet 
yt  is  not  done  for  want  of  Sufficient 
title  from  ye  King  or  Prince,  who 
hath  ye  Right  of  Discovery  but  out 
of  Prudence  &  Christian  Charity 
Least  otherwise  the  Indians  might 
have  destroyed  ye  first  planters  (who 
are  usually  too  few  to  defend  them- 
selves) or  Refuse  all  Commerce  and 
Conversation  with    ye  planters    & 
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thereby  all  hopes  of  Converting 
them  to  ye  Christian  faith  would  be 
Lost.  In  this  the  Common  Law  of 
England  and  ye  Civill  Law  doth 
agree  and  if  any  Planter  be  Refrac- 
tory &  will  insist  on  his  Indian 
Purchase  and  not  Submit  to  this 
Law  of  Plantations  ye  Proprirs  who 
have  ye  title  Under  ye  Prince  may 
deny  them  ye  benefit  of  ye  Law  k 
Prohibitt  Comerce  with  them  as 
Opposers  and  Enemys  to  ye  Public 
peace.  Besides  tis  observable  yt 
no  man  can  goe  from  England  to 
plant  in  an  English  Plantation  with- 
out leave  frf)m  ye  Govermt  &  there- 
fore in  all  Patents  &  grants  of 
Plantations  from  ye  King  a  Par- 
ticular Lycence  to  Carry  Over  Plan- 
ters is  incerted  wch  Power  in 
Prohibiting  is  now  in  ye  Propriers 
As  ye  Kings  Assigns  and  therefore 
tho  some  Planters  have  purchased 
from  ye  Indians  yett  having  done 
808  without  ye  Consent  of  ye  Pro- 
prietrs for  ye  time  beuig  ye  Title  is 
good  against  the  Indians  but  not 
against  the  Proprietrs  without  a 
Confirmation  from  them  upon  tho 
usuall  terms  of  Other  Plantations. 


Jo.  Holt. 
Wm.  Thomson. 
Rioh'd  Wallop. 
Hen.  Pollexfen. 


(1)  8  Wheaton  543,  595. 
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by  the  Indians,  waa  admitted  to  be  in  the  Kir-/,  as  ras  his  right  to 
oTiint  that  title."  At  p.  588  :  "  All  our  institutions  recognize  the 
absolute  title  of  the  Crown,  subject  only  to  the  Indian  right  of 
occupancy,  and  recognize  the  absolute  title  of  the  Crown  to 
extinguish  that  right." 

This  right  of  occupancy  attached  to  the  Indians  in  their  tribal 
diiiracter.  They  were  incapacitated  from  transferring  it  to  any 
stranger,  tliough  it  was  susceptible  of  being  extinguished.  The 
exclusive  power  to  procure  its  extinguishment  was  vested  in  the 
Crown — a  power  which  as  a  rule  was  exercised  only  on  just  and 
equitable  terms.  If  this  title  was  sought  to  be  acquired  by  others 
than  the  Crown,  the  attempted  transfer  passed  nothing,  and  could 
operate  only  as  an  extinguishment  of  the  Indian  right  for  the 
benefit  of  the  title  paramount.  See  judgment  of  Burns,  J.,  in 
Due  d.  tSheldon  v.  liainisay  (1). 

Many  ])arliamentary  recognitions  of  these  principles  might  be 
[210]  cited,  but  let  one  or  two  suffice.  There  is  to  be  found  an 
affirmance  of  the  established  doctrine  that  the  ungranted  and  waste 
lands  of  tlie  country  are  vested  in  tlie  Crown  for  the  public,  subject 
to  the  Indian  title,  which  is  capable  of  being  dealt  with  by  way  of 
extinguishment  only,  and  not  by  way  of  transfer,  in  the  Dominion 
Statute  33  Viet.  c.  3,  sects.  30,  31  and  32.  There  is  also  a  veiy 
emphatic  declaration  of  the  customary  Indian  lands  policy  to  be 
found  in  tlie  address  to  Her  Majesty  from  the  Senate  and  House  of 
Commons  of  Canada,  in  December,  18()7,  praying  for  the  extension 
of  tlie  Dominion  to  the  shores  of  tlie  Pacific,  in  whicli  it  is  repre- 
sented, that  upon  tlie  transference  of  the  territories  in  (juestion 
to  the  Canadian  Government,  the  claims  of  the  Indian  tribes  to 
eumj)ensation  for  lands  reijuired  for  i)urposes  of  settlement,  will  be 
eoiisidered  and  settled  in  conformity  with  the  equitable  principles 
wliich  have  uniformly  g  ornod  the  British  Crown  in  its  dealings 
with  the  aborigines.  Foi  .»ing  this  up  the  same  legislative  bodies 
in  May,  18<)9,  resolved  that  upon  the  transference  above  mentioned, 
"  it  will  be  the  duty  of  the  Government  to  make  adetiuate  provision 
for  the  protecition  of  the  Indian  tribes  whose  interests  and  well-being 
are  involved  in  tlie  transfer."  This  being  embodied  in  the  address 
subsequently  jiresented  to  the  Queen,  the  transfer  was  consummated 
by  Imperial  Order  in  Council  of  June  23rd,  1870,  article  14  of  which 
.stipulated  tliat  "any  claims  of  Indians  to  comjiensation  for  lands 
required  for  purposes  of  settlement,  shall  be  disposed  of  by  the 
Canadian  Government,  in  communication  with  the  Imperial  Govern- 
ment."    35  Vict.  (D.)  p.  Ixvii. 


(1)  9  U.  C.  Q.  B.  133. 
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At  the  time  of  this  conquest  the  Indian  population  of  Lower 
Canada  was  as  a  body  Chi  istianized  and  in  possession  of  villages  and 
settlements  known  as  the  "Indian  Country."  By  the  terms  of 
capitulation  they  were  guaranteed  the  enjoyment  of  these  territorial 
rights  in  such  lands  which  in  course  of  time  became  distinctively  and 
technically  culled  "reserves."  By  a  Quebec  Ordinance  of  Guy 
Carleton  of  1777  (  17  Geo.  III.,  c.  7,  s.  3),  it  was  declared  unlawful 
[2111  for  any  j)erson  to  settle  in  the  Indian  country  within  that 
province  without  a  written  license  from  the  Governor,  and  no  person 
was  allowed  to  trade  without  license  in  any  part  of  the  province 
upon  lands  not  granted  by  His  Majesty. 

But  in  Upper  Canada  the  native  tribes  were  in  an  untaught  and 
uncivilized  condition,  and  it  became  necessary  to  work  out  a  scheme 
of  settlement  which  would  promote  immigration,  and  protect  hu!h 
red  and  white  subjects,  so  that  their  contact  in  the  interior  might 
not  become  collision.  A  modus  vivendi  had  to  be  adjusted.  Tlie 
course  of  civilized  colonization  in  the  Norlh-West  at  this  day 
]»resents  in  its  essential  features  a  counterpart  of  what  was  going  on 
in  the  now  tliioicly  populated  parts  of  Up])er  Canada  at  the  beginning 
of  this  century.  And  the  manner  of  de  ding  with  the  rude  red  men 
of  the  North-West,  in  the  way  of  negotiating  treaties  for  the 
surrender  of  their  lands,  and  conciliating  them  in  the  presence  of 
an  ever-advancing  tide  of  European  and  Canadian  civilization,  is 
but  a  reproduction  or  rather  a  continuation  and  an  expansion  of  the 
system  which  had  commended  itself  as  the  most  efficient  in  old 
Canada.  The  inevitable  problem,  in  view  of  the  necessary  terri- 
torial constriction  of  the  Indian  occupants  of  those  vast  expansee 
over  which  they  and  their  forefathers  have  fished  and  hunted  and 
trapped  from  time  immemorial,  was,  and  is  this  :  how  best  to  sub- 
serve the  welfare  of  the  whole  community  and  the  state,  how  best 
to  protect  and  encourage  the  individual  settler,  and  how  liest  to 
train  and  restrain  the  Indian,  so  that  being  delivered  by  degreeR 
from  dependency  and  pupilage  he  may  be  deemed  worthy  to  possess 
all  the  rights  and  immunities  and  responsibilities  of  complete  citizen- 
ship. These  three  considerations  mainly,  have  shaped  the  policy 
of  the  government  in  the  past  as  in  the  present.  For  an  admirable 
resume  of  what  has  been  done  in  the  earlier  history  of  Canada,  I 
will  avail  myself  of  some  passages  to  be  found  in  a  joint  report  of 
Messrs.  Rawson,  Davidson  and  Hepburn,  on  Indian  affairs,  prepared 
in  1844,  and  printed  among  the  journals  of  the  Legislative  Council 
[212]  of  Canada,  vol.  4,  as  appendix  E  E  E,  of  the  session  1844-5,  and 
the  journals  of  the  Legislative  Assembly  of  Canada,  appendix  to  vol. 
6  as  appendix  T,  of  the  session  of  1847.     I  may  at  this  point  also 
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mention  how  greatly  I  have  been  indebted  to  another  joint  report 
of  Vice-Chancellor  Jameson,  Mr.  Justice  Macaulay,  and  this  same 
Mr.  Hepburn,  of  1840,  which  is  printed  as  a  supplement  to  the 
later  report  of  1844  :  Journals  of  the  Legislative  Assembly  of 
Canada,  appendix  to  vol.  6,  appendix  No.  1  to  appendix  T.  These 
two  papers  form  a  compendium  of  valuable  knowledge  and  research 
not  readily  accessible  elsewhere. 

"Since  1763  the  government,  adhering  to  the  Royal  Proclama- 
tion of  that  year,  have  not  considered  themselves  entitled  to 
dispossess  the  Indians  of  their  lands  without  entering  into  an 
agreement  with  them  and  rendering  them  some  compensation. 
For  a  considerable  time  after  the  conquest  of  Canada  the  whole 
of  the  western  part  of  the  Upper  Province,  with  the  exception 
of  a  few  military  posts  on  the  frontier,  and  a  great  extent  of 
the  eastern  part  were  in  their  occupation.  As  the  settlement 
of  the  country  advanced,  and  the  land  was  required  for  new 
occupants,  or  the  predatory  and  revengeful  habits  of  the  Indians 
rendered  their  removal  desirable,  the  British  Government  made 
successive  agreements  with   them  for  the   surrender  of  portio;i8 

of  their  lands If  the  government   had  not  made 

arrangements  for  the  voluntary  surrender  of  their  lands,  the  white 
settlers  would  gradually  have  taken  possession  of  them  without 
ofi'ering  any  compensation  whatever.  It  would  at  that  time  have  been 
aa  impossible  to  resist  the  natural  laws  of  society,  and  to  guard  the 
Indian  territory  against  encroachment  of  the  whites,  as  it  would  have 
been  impolitic  to  have  attempted  to  check  the  tide  of  immigration. 
The  government  therefore  adopted  the  most  humane  and  most  just 
course  in  inducing  the  Indians  by  offers  of  compensation,  to  remove 
quietly  to  more  distant  hunting  grounds,  or  to  confine  themselves 
within  more  limited  reserves,  instead  of  leaving  them  and  the  white 
settlers  exposed  to  the  horrors  of  a  protracted  struggle  for  owner- 
ship. .  .  In  every  case  the  Indians  had  either  the  opportunity  of 
retreating  to  more  distant  hunting  grounds,  or  they  were  left  on 
part  of  their  wild  possessions  with  a  reserve,  supposed  at  the  time  to 
bo  adequate  to  all  their  wants  and  greatly  exceeding  their  require" 
inents  as  cultivators  of  the  soil  at  the  present  day,  to  which  were 
added  the  range  of  their  old  haunts  until  they  became  actually 
occupied  by  settlers,  and  in  many  cases  an  annuity  to  themselves 
and  their  descendants  forever,  which  was  equivalent  at  least  to  any 
benefit  they  derived  from  the  possession  of  the  lands  : "  Journals  of 
the  Legislative  Council  of  Canada,  vol.  4,  appendix  E  E  E. 

' '  In  Upper  Canada,   where   at  the  time  of  the  conquest  the 
Indians  were  the  chief  occupants  of  the  territory,  where  they  were 
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1888         [213]  all  pagans  and  uncivilized,  it  became  necessary  as  the  settle- 
n     _,  ment  of  the  country  advanced  to  make  successive  agreements  with 

rink's  Mill-  then  for  the  peaceable   surrender  of  portions  of   their  hunting 
Lumber       grounds.     The  terms  were  sometimes  for  a  certain   quantity  (,f 
Company      presents    once    delivered,    or    for    an    annual  payment    in    per- 
The  Queen,    petuity.     .     .     These  agreements     .     .     sometimes  contain  reser- 
vations  of  a  part  of  the  land  surrendered  for  the  future  occupation 
of  the  tribe.     In  other  cases  separate  agreements  for  such  reserva- 
tions have  been  made,  or  the  reservations  have  been  established  by 
their  being  omitted   from  the  surrender,  and  in  those  instances 
consequently,  the  Indians  hold  upon  their  original  title  of  occu- 
pancy:" Journals  of  the  Legislative  Assembly  of  Canada,  appendix 
to  vol.  6,  appendix  T . 

I  may  just  notice  in  passing,  that  this  last  clause  is  not  expressed 
vath  sufficient  fulness  or  precision  :  where  the  reserve  is  omitted 
from  the  surrender,  the  title  (so-called)  by  occupancy  to  that  no 
doubt  continues ;  but  coupled  with  the  exclusive  and  legally 
recognized  rights  thereto,  which  attach  to  a  reserve.  Some  of  these 
rights,  the  report  proceeds  to  point  out,  in  these  words  : 

"Among  the  consequences  of  the  peculiar  title  under  which  the 

Indians  hold  their  lands,   are  their  exclusion  from  the  political 

franchise,  and  their  immunity  from  statutory  labor,  the  exemption 

of  their   lands   from   taxation,    from    seizure   for   debt,    and   the 

exclusion  of  the  white    settlers  from  their  reserves."     lb.  The 

reserves  were  held  and  occupied  in  common  by  the  tribe  as  general 

property,  but  any  member  or  family,  by  arrangement  with  the 

chief,  could  mark  ofl"  and  cultivate  a  particulai  plot.     These  Indian 

lands  could  not  be  alienated  or  dealt  with  in  the  way  of  transfer. 

except  by  being  surrendered  to  the  Crown.     This  was  frequently 

done  for  the  purpose  of  having  parts  they  did  not  desire  to  retain 

sold  for  the  benefit  of  the  tribes  concerned.     Such  reserves  and  the 

proceeds  of  such  reserves  when  surrendered  and  sold  were  held  by 

the  Crown  as  a  Royal  Trustee  for  the  Indians  :  Bastien  v.  Hof- 

man  (1). 

On  this  footing  then  have  been  negotiated  all  the  treaties 
between  commissioners  for  the  government  and  the  respective 
tribes  or  nations  of  Indians  found  existing  upon  the  different  tracts 
covered  by  the  treaties.     As  characteristic  of  all,   the  particular 

(1)  17  L.  C.  R.  238,  Urummond,  J. 
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[214]  treaty   which   emliraces  the  land   now   in  dispute  may  be  1888 

epitomized.  It  is  called  the  "North-West  Angle  Treaty  So.  3" 
(see  Sessional  Papers  of  the  Dominion,  1876,  vol.  8,  No.  7,  paper 
No.  8  at  p.  19),  from  having  been  entered  into  at  a  meeting  con- 
vened at  the  north  west  angle  of  the  Lake-of-the- Woods  (which  is 
a  notable  point  on  the  International  Boundary  between  Canada  The  (yiKEN 
and  the  States),  and  because  of  the  series  of  treaties  aifecting  lands 
between  the  great  lakes  and  the  Rocky  Mountains,  made  since  con- 
federation, it  is  third  in  chronological  order.  It  purports  to  be 
between  Her  Most  Gracious  Majesty,  by  her  commissioners,  the 
Hon.  Alexander  Morris,  Lieutenant-Governor  of  the  Province  of 
Manitoba  and  the  North-West  Territories,  Joseph  Albert  Norbert 
Provencher,  and  Simon  James  Dawson,  of  the  one  part,  i,nd  the 
Saulteaux  tribe  of  the  Ojibbeway  Indians  inhabiting  the  country 
defined  in  the  body  of  the  treaty,  by  their  chiefs,  of  the  other  part. 

It  recites  that  it  is  the  desire  of  Her  Majesty  to  open  up  for 
settlement,  immigration  and  such  other  purposes  as  to  her  may  seem 
meet,  the  tract  of  country  described,  and  to  obtain  the  consent 
thereto  of  her  Indian  subjects  inhabiting  the  said  tract,  and  to 
make  a  treaty,  and  arrange  with  them  so  that  there  may  be 
peace  and  good-will  between  them  and  Her  Majesty,  and  that  they 
may  know  and  be  assured  of  what  allowance  they  are  to  count  upon 
and  receive  from  Hor  Majesty's  bounty  and  benevolence. 

By  the  operative  part  the  Saulteaux  tribe  do  thereby  cede, 
release,  surrender  and  yield  up  to  the  Government  of  the  Dominion 
of  Canada,  for  Her  Majesty,  etc.,  all  their  rights,  titles  and 
privileges  whatsoever  to  the  lands  included  in  tlie  limits  therein 
described. 

The  Queen  then  agrees  and  undertakes  to  lay  aside  reserves  for 
farming  lands  (due  respect  being  had  to  lands  then  cultivated  by 
the  Indians),  and  also  to  lay  aside  and  reserve  for  the  benefit  of  the 
said  Indians,  to  be  administered  and  dealt  with  for  them 
by  the  Government  of  the  Dominion,  otlier  reserves  of  land  in 
the  ceded  territory,  which  said  reserves  shall  be  selected  and  set 
aside  where  it  shall  be  deemed  most  convenient  and  advantageous 
[215]  for  each  band  or  bands  of  Indians,  by  the  officers  of  the 
Government,  after  conference  had  with  the  Indians :  Provided 
t])at  such  reserve,  whether  for  farming  or  other  purposes,  shall  not 
exceed  in  all  one  square  mile  for  each  family  of  five,  or  in  that  pro- 
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portion  for  larger  or  smaller  families,  it  being  understood,  however, 
that  if  there  were  any  settlers  within  the  bounds  of  the  lands 
reserved  by  any  band,  Her  Majesty  reserves  the  right  to  deal  with 
such  settlers  as  she  shall  deem  just,  so  as  not  to  diminish  the  extent 
of  land  allotted  to  Indians  ;  and  provided,  also,  that  the  saH 
reserves  of  lands,  or  any  interest  or  right  therein,  or  appurtenant 
thereto,  may  be  sold,  leased  or  otherwise  disposed  of  by  the 
said  government  tor  the  use  and  benefit  of  the  said  Indians,  with 
their  consent  first  had  and  obtained. 

Her  Majesty  then  agrees  to  maintain  schools  for  instruction  on 
the  reserves  when  desired  by  the  Indians. 

Next  is  a  prohibition  of  the  sale  of  intoxicating  liquors  within 
the  boundary  of  the  reserves. 

The  Queen  then  agrees  that  the  Indians  shall  have  the  right  to 
pursue  th°ir  avocations  of  hunting  and  fishing  throughout  the  tract 
so  surrendered,  saving  and  excepting  such  tracts  as  may  from  time 
to  time  be  required  or  taken  up  for  settlement,  mining,  lumber- 
ing, or  other  purposes  by  the  Government  of  the  Dominion,  or  by 
any  of  her  subjects  duly  authorized  therefor  by  the  said  govern- 
ment. 

If  any  portion  of  the  reserves  is  required  for  public  works,  due 
compensation  is  to  be  made  therefor. 

Provision  is  then  made  for  the  taking  of  a  census  of  the  Indians 
inhabiting  the  tract,  and  an  agreement  to  pay  to  each  Indian  the 
sum  of  $5  per  head  yearly. 

Then  Tollow  further  agreements  that  $1,500  yearly  shall  be 
expended  by  the  Queen  for  the  purchase  of  twine  and  nets  for  the 
Indians,  and  for  the  supply  of  tools  and  agricultural  implements, 
cattle  and  seed,  etc. ,  etc. ,  the  particulars  of  which  need  not  now 
be  given. 

The  liberal  treatment  of  the  Indians,  and  the  solicitude  for  their 
well-being,  everywhere  manifested  throughout  this  treaty,  are  the 
[216]  outgrowth  of  that  benevolent  policy,  which  before  confedera- 
tion attained  its  highest  excellence  in  Upper  Canada.  In  Nova  Scotin 
and  New  Brunswick,  the  Micmacs  and  other  tribes  appear  to  have 
been  comparatively  neglected,  so  that  we  find  that  the  Hon.  Joseph 
Howe  (a  competent  witness),  in  submitting  the  report  for  Indian 
affairs  in  1873  (Sessional  Papers  of  the  Dominion,  1873,  vol  6,  No. 
6,  paper  No.  23),  when  referring  to  the  manner  of  dealing  with  the 
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Indians  in  the  maritime  provinces,  gives  a  decided  preference  to 
the  system  pursued  in  Ontario  and  Quebec,  and  proceeds  enthusi- 
astically to  dec'are  that  "the  crowning  glory  of  Canadian  policy  in 
all  times,  and  under  all  administrations,  has  been  the  treatment  of 
Indians."  In  the  report  of  the  Hon.  D.  Laird  for  1876  (Sessional 
Papers  of  the  Dominion,  1876,  vol.  U,  No.  7,  paper  No.  9),  ho  thus 
adverts  to  this  point.  "  In  some  of  the  provinces  the  Indian  policy 
may  have  been  parti  illy  shaped  before  they  came  under  the  British 
Crown  ;  but  as  there  was  sufficient  opportunity  after  the  cession  to 
have  adopted  a  more  liberal  policy,  it  is  not  very  apparent  why  the 
Indians  were  more  liberally  treated  in  Upper  Canada  than  in  any  of 
the  other  old  Provinces.  It  is  a  matter  for  gi'atulation  that  a  policy 
as  liboral  as  that  adopted  in  Ontario,  is  being  pursue  d  in  the  North- 
Wcst  territories,  and  that  the  Indiana  there,  provided  they  turn  to 
the  cultivation  of  their  extensive  reserves,  or  the  raising  of  stock, 
may  become  prosperous  and  contented." 

1  have  adverted  to  this  aspect  of  the  matter  in  order  to  show 
that  the  characteristic  Canadian  policy  upon  Indian  questions,  both 
before  and  after  confederation,  is  to  be  sought  and  studied  in  the 
record ■)  of  Upper  Canadian  afi'airs,  and  this  affords  assistance,  (if 
assistance  on  this  head  be  required)  in  order  to  the  construction 
and  interpretation  of  the  i)rovisions  of  the  B.  N.  A.  Act  applicable 
to  the  preai'nt  controversy. 

In  180!,  an  Act  was  pissed  in  Upper  Canada,  41  Geo.  Ill,  c.  8, 
making  it  unlawful  to  sellliquors  to  Moravian  Indians,  inhabiting  a 
tract  of  land  on  each  side  of  the  River  Thames.  In  1829,  the  Upper 
[217]  Canada  Act,  10  Geo.  IV.  c.  3,  recited  the  sale  and  surrender 
by  the  Mississaga  Indians  to  His  Majesty,  of  large  tracts  of  land, 
reserving  for  themselves  and  their  posterity,  a  certain  parcel  on  the 
Rivor  Credit,  containing  4,000  acres,  and  restrained  anyone  from 
hunting  or  fishing  thereon,  without  the  consent  of  the  Indians.  By 
sect.  2,  it  was  declared  that  nothing  therein  contained  should  dimi- 
nish their  common  law  rights  of  1'  iving  their  lands  protected  from 
trespass  or  waste,  in  the  same  manner  as  other  subjects  of  His 
Majesty.  In  1839,  an  Act  was  introduced  by  Hagerman,  A.  G. 
(2  Vict.  c.  15),  which  contained  this  recital,  ''  whereas  the  lands 
appropriated  for  the  residence  of  certain  Indian  tribes  in  this  Pro- 
vince as  Avell  as  the  unsurveyed  lands  and  lands  of  the  Crown  un- 
granted"  and  not  under  location,  have  been  trespassed  upon  from 
15 


1888 

St.'Cathr- 
mNE'a  MiLi<- 

INO  AND 

Lumber 
Com PANT 

V. 

The  QoEEif . 

ChTd. 
Ontario. 

Boyd,  0. 


,  i 


'.>,  1 


■M 


i;i 


■l:ti\ 


m'\ 


ill 


mw. 


226 


I'llIVY   COUNCIL. 


1888 

St.  Cat  II  k- 
uink'.s  Mux- 

1N(1  AND 

Company 

V. 
TlIK  Ql'KBN. 

Ch.  I). 
Ontaiuo. 

Boyd,  0. 


time  to  time.  It  then  directed  the  appointment  of  commissioners 
to  inquire  into  complaints  ngainst  any  jjerson  who  illegiilly  I)ossl's?cb 
himself  of  any  of  the  aforesaid  lands  "  for  the  cession  of  which  to 
Her  Majesty  no  at,'reement  hath  heen  made  with  tlvo  tribes  occupy. 
ing  the  same,  and  who  may  claim  title  tliereto."  This  statute  is 
referred  to  in  the  report  of  1840  (1)  (the  joint  pr(iduction  of  Vice- 
Chancellor  Jameson,  Mr.  Justice  Macaulay,  and  Mr.  Robert  Hop. 
burn)  as  "An  Act  for  the  protection  of  the  Indian  reserves. "  I 
have  not  noticed  an  earlier  empl  )yment  i-f  this  term  in  the  p\ibl!c 
Acts  and  documents  of  Upper  Canada,  though  it  must  have  been 
long  in  ciillo((uial  use.  As  thus  used,  "  reserves  "  meant  lands  appro- 
priated for  the  residence  of  Indian  tribes,  for  the  cession  of  wliioli 
to  the  Crown  no  agreement  had  been  made  with  the  Indians  who 
occupied  the  i-ame. 

This  Gtatute  was  amended  so  as  to  be  of  more  comprehensive 
scope  in  pursuance  of  a  suggestion  to  that  efiect  in  the  subsecpicnt 
report  by  INIessis.  Rawson,  Davidson  and  Hei)burn  already  men- 
[218]  tioned.  (2)  The  amending  statute  is  12  Vict.  cap.  0,  (1849) 
and  extends  the  Act  of  183!)  to  all  lands  in  that  part  of  the  Pro- 
vince called  Upper  Canada,  whether  such  lands  be  surveyed  or  un- 
surveyed,  for  which  no  grant,  etc.,  has  issued  from  the  proper 
department  of  the  Provincial  Government,  "and  whether  such 
land  be  part  of  those  usually  know  as  Crown  reserves,  clergy 
reserves,  school  lands,  or  Indian  lands,  or  by  or  under  any  other 
dmoniinati'  n  whatsoever,  and  whether  the  same  be  held  in  trust, 
or  in  the  nature  of  a  trust  for  the  use  of  the  Indians,  or  of  any  other 
parties  whomsoever."  (These  two  Acts  were  consolidated  in  0.  S. 
U.  C.  cap.  81.) 

At  this  time  Upper  and  Lower  Canada  had  been  re-united,  and 
the  control  of  the  public  and  waste  lands  of  the  Crown  hal  passed 
to  the  Provincial  (government.  The  Act  of  12  Vict,  read  in  connec- 
tion with  the  report  on  which  it  was  based,  shews  that  the  ex- 
pression "Indian  lands"  is  used  as  synonymous  with  "Indian 
reserves,"  and  that  the  Act  was  intended  to  deal  with  and  protect 
such  "reserves"  whether  held  by  the  tribes,  or  by  them  surren- 
dered to  the  Crown  for  sale  or  other  purposes. 

A  further  outcome  of  the  elaborate  report  published  in  1847,  was 
an  Act  "for  the  protection  of  Indians  in  Upper  Canada,  from  im- 


•t     r- 
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position,  and  the  property  occupied  or  enjoyed  by  them  from  trea- 
piss  and  injury  :"  13  and  14  Vict.  cap.  74,  (1850).  In  that  report 
thii  t^riu  "  Indian  hinds"  is  uniformly  emphtyed  to  signify  tracts  of 
land  ai)iropriatt'd  for  the  exclusive  use  of  the  Indians,  and  is  used 
inturcliaugoably  with  tlio  the  term  "  Indian  reserves."  Such  is  its 
iiicauin!,'  throughout  tliis  Act.  By  sect.  1,  any  purchase  or  contract 
fortho  sale  of  lands  made  with  the  Indians,  or  any  of  them,  is  not 
valid  without  the  consent  of  the  Crown.  Hy  sect.  4,  no  taxes  are 
to  bo  assessed  upon  Indian  lands,  nor  upoji  any  Indian,  so  long  as 
he  resides  on  "Indian  lands  not  ceded  to  the  Crown,  or  which 
having  been  so  ceded,  may  have  been  rgain  set  apart  by  the  Crown 
for  tlio  occupation  of  Indians."  By  sect.  10,  for  the  purpose  of 
affdrding  better  protection  to  the  Indians  in  the  unmolested  posses- 
[21'!]  sion  and  enjo,yment  of  their  lands,  it  is  enacted,  that  none 
but  Indians  shall  sutth',  reside  upon,  or  occupy  any  lands  belonging 
to,  or  occupied  by  any  portion  or  tribe  of  Indians  within  Upper 
Canada. 

Sect.  1  of  this  Act  was  no  doubt  suggested  by  a  case  of  Bon-n  v. 
Wed.  (I)  which  camo  before  Jameson,  V.  C.  in  1815.  That  was  a 
bill  to  rescind  a  contract  for  the  sale  of  Indian  lands.  The  Court 
dismissed  the  bill,  because  among  other  reasons,  the  wlicdo  title, 
legl  and  cijuitublc,  was  in  the  Crown.  This  decision  was  aflirmed 
in  appeal,  the  ju(Jgment  of  the  Court  being  pronounced  by  Bobin- 
6on  C.  J.,  (2).  'I ho  Vice-Chancellor  stated  that  the  bill  presented 
this  state  of  facts  only  ;  that  one  party  sells  and  the  other  purchases 
the  right  to  the  possession  of  Indian,  that  is  of  Crown  lands, 
such  right  of  possession  never  having  been  out  of  the  Crown,  but 
speci:dly  appropriated  to  the  use  of  tiie  Six  Nation  Indians,  under 
die  proclamation  of  Governor  Haldimand.  The  nature  of  thi.s 
tenure,  he  says,  by  the  Indians  and  their  incapacity,  eitlier  collec- 
tively or  individually,  to  alienate  or  confer  title  to  any  portion  of  such 
lands,  might  have  been  sulf  ciently  plain,  even  though  not  decided 
in  Doe  ex  dem.  Jackson  v.  Wilkes  {^i)  {E.  T.  \Vm.  iv.).  The  whole 
tenor  of  this  decision  shows  that  "  Indian  lands  "  or  "the  Indian 
title"  were  expressioiis  used  in  reference  to  Crown  lands  which 
had  been  specifically  set  apart  and  reserved  for  the  exclusive  use  of 
the  Indians.  Such,  indeed,  is  the  express  language  of  the  Chief 
Justice  in  appeal,  1  E.  &  A.,  at  p.  J 18. 

'Ihe  term  "  Indian  lands,"  with  like  meaning,  is  next  found  in 
IG  Vict.  0.  159,  s.  16,  (1853,)  which  refers  to  that  class  of  lands  as 

(1)  1  O.  S.  288.  (2)  1  E.  &  A.  117. 

(3)  4  O.  S.  142. 
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being  under  the  management  of  the  Chief  Superintendent  of  Indian 
affairs. 

The  next  advaiico  in  legislation  was  hy  20  Vict,  cap.  26,  (1^57,) 
an  Act  to  encourage  the  gradual  civilization  of  the  Indian  tiiboa  o. 
Canada,  the  preamble  of  which  declared,  that  it  was  desirable  to 
encourage  the  pro^jross  of  civilization  among  the  Indian  tribes,  .vrid 
the  gradual  remov.tl  of  all  legal  distinctions  between  them  and  Her 
[220J  Majesty's  other  Canadian  subjects;,  and  to  facilitate  the  ac(|ui. 
sition  of  property,  and  of  the  rights  accompanying  it  by  such  indivi- 
dual membt-rs  of  the  said  tribes  as  shall  be  found  to  desire  such 
encDurau'ement,  and  to  have  deserved  it.  "  Tliat  and  the  other  Actj 
are  consolidated  in  C.  S.  Can.  c.  9,  s.  1  of  which  dtlines  "  ludiiin  " 
to  mean  only  "  Indians  or  persons  of  Indian  bluoJ  or  intermarnud 
with  Indians,  acknowledged  as  members  of  Indian  tribes  or  bauils 
residing  upon  lands  which  have  never  been  surrendered  to  thu 
Crown,  (or  whivh,  having  been  so  surrendered,  have  been  set  apart, 
or  are  tlien  reserved  for  the  use  of  any  tribe  or  band  of  Indians  in 
common,)  and  who  themselves  reside  upon  such  land."  Sect.  18  of 
the  conscdidated  Act,  borrowing  from  20  Vict.  c.  20,  s.  15,  pr  viiies 
that  "  Indian  reserves"  may  be  attached  by  any  municipal  council, 
on  application  of  the  Superintendent  General  of  Indian  affairs,  to  a 
neighbouring  school  section. 

In  the  Act  of  1800,  23  Vict.  cap.  2,  respecting. sale  and  manage- 
ment of  public  lands,  it  is  declared  by  sect.  08  that  the  term  public 
lands,  shall  be  held  to  apply  to  lands  theretofore  designated  as 
Crown  lands,  school  hinds,  clergy  lands  and  ordnance  lands,  and  by 
sect.  9  it  is  provided,  that  the  Governor  in  Council  may  d-^clare  the 
provisions  of  that  Act  to  apply  to  "Indian  lands,"  under  the  man- 
agement of  the  Chief  Su})erintendent  of  Indian  affairs.  As  to  all 
ungranted  lands,  the  title  to  which  is  in  the  Crown,  this  Act  applies 
the  designation  Public  lands,  with  the  sole  exception  of  Indian 
lands,  which  are  unicjue,  and  subject  to  the  special  supervision  of 
an  officer  who  rcijresents  the  guardianship  of  the  Crown.  The 
Legislature  of  Canada,  in  the  Statute  27  and  28  Vict.  cap.  63  has 
interpreted  "Indian  lands"  to  mean  an  "Indian  reservation."  Act 
69  of  the  same  session  refers  to  the  reserve  of  the  Huron  Indians, 
at  Lorette,  commonly  known  as  the  "  Quarante  Arpents." 

As  a  deduction  from  all  this  legislation  I  am  induced  to  believe 
that  the  expression  "Indian  reserves,"  or  "lands  reserved  for 
[221]  Indians,"  had  a  well  recognized  conventional  and  perhapi 
technical  meaning  before  and  at  the  date  of  confederation. 

"Lands  reserved  for  the  Indians,"  is  used  in  the  B.  N.  A.  Act 
as  a  well  understood  term,  and  that  it  was  so  is  further  demonstrated 
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when  one  looks  at  the  results  of  previous  legislation  in  the  various 
confeJcnvtccl  proviuces  other  than  Upper  Canada,  as  to  which 
gulticiont  h  18  boon  (piotod  and  said. 

Cfmptor  10  of  the  Revised  Statutes  of  Prince  Edward  Island 
(ISofi)  is  an  Act  relating  to  the  Indians,  in  which  it  is  doclarod  that 
it  is  found  necessary  and  expedient  to  protect  the  Indians  in  the 
poascssion  of  any  lands  now  belonging  to  thoin,  or  which  may 
hereiiftor  be  granted  or  given  to  them.  Sect.  3  provides  that 
cnmmissioncrH  shall  take  the  supervision  and  management  of  all 
lands  tliat  may  have  been,  or  are  now,  or  may  hereafter  be  set 
apart  as  Indian  reservations,  or  for  the  use  of  Indians,  and  shall 
protect  such  lands  from  encroachment  and  alienation,  and  shall 
preserve  them  for  the  n..:)  of  the  Indians. 

From  the  sessional  papers  I  learn  that  nearly  all  the  reserves  in 
this  island  have  boon  provided  for  the  Indians  by  tlic  liberality  of 
private  persons,  and  through  the  medium  of  the  Aborigines  Protec- 
tioii  Society,  of  London. 

In  the  Revised  Statutes  of  Nova  Scotia  (1851),  cap.  28  rehates 
to  Crown  lands,  of  which  s.  5  reads  ;  "the  governor  may  reserve 
for  the  use  of  the  Indians  of  this  province  such  portions  of  the  lands 
AS  ir  ,y  be  deemed  advisable,  and  make  a  free  grant  thereof  for  the 
purposes  for  which  they  were  reserved."  Opposite  this  the  marginal 
compendium  is  "Indian  reserves  and  Free  Grants."  Chapter 
58  is  entitled  "  Of  Indian<i,"  and  sect.  3  provides  that  the  com- 
missionevs  shall  lake  the  supervision  and  management  of  all  lands 
that  are  now  or  may  hereafter  be  set  apart  as  Indian  reservations 
for  the  use  of  Indians,  they  shall  ascertain  and  detine  their 
boundaries,  and  report  to  the  governor  all  cases  of  intrusion,  or  of 
the  transfer  or  sale  of  such  lands,  or  of  the  use  or  possession  thereof 
by  the  Indians,  and  generally  shall  protect  such  lands  from  en- 
[222]  croachment  and  alienation,  and  shall  preserve  them  for  the  use 
of  the  Indians.  Sect,  o  provides  for  prosecution,  by  information, 
in  the  name  of  Her  Majesty,  in  case  of  encroachment,  notwith- 
Btanding  the  legal  title  may  not  be  vested  in  the  Crown. 

In  the  Revised  Statutes  of  New  Brunswick  (1854),  title  13 
relates  to  "Indian  reserves."  Sect.  1  authorizes  surveys  of  these 
reserves.  Sect.  3  is  as  to  the  appointment  of  commissioners  to 
protect  the  interests  of  the  Indiins.  Sect.  7  provides  that  proceeds 
9f  all  sales  and  leases  of  the  reserves  shall  be  applied  for  the  exclu* 
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sive  benefit  of  the  Indians,  Sect.  10  provides  for  laying  off  any 
tract  of  such  reserves  into  villages  or  town  plots  for  the  exclusive 
profit  of  the  Indians  of  that  country. 

In  the  Consf)lidated  Statutes  of  Lower  Canada  (18G1),  cap.  14  is 
headed  "  An  Act  respecting  Indian^*  anl  Indian  Lands."  Sect  3  ; 
"  No  person  shall  settle  in  any  Indian  village  or  in  any  Indian 
country  in  Lower  Canada  without  a  license  in  writing  from  the 
governor,"  etc.  Sect.  7  ;  "  The  governor  may  from  time  to  (inio 
a])i)oint  a  commissioner  of  Indian  lands  for  Lower  Canada  in 
whom  .  .  all  lands  or  property  in  Lower  Canada  appropriatud 
for  the  use  of  any  tribe  or  boJy  of  Indiana  shall  be  vested  in  t:ust 
for  such  tribe  or  body,"  etc. 

Sect.  7  extends  to  any  la'ids  in  Lower  Canada  held  by  the  Cmwn 
in  trust  for,  or  for  the  benefit  of  any  such  tribe  or  body  of  Indian.s, 
but  shall  not  extend  io  any  lands  v.fcted  in  any  corporation  or 
community  legitily  established,  etc.,  although  held  in  trust  f (  r  any 
such  tiibe  or  body. 

By  sect.  12,  tracts  of  land  in  Lower  Canada,  not  exceeding  in  the 
whole  230.000  acres,  inay  be  described,  surveyed,  and  set  out  by 
the  Coniniiss'oner  of  Crown  lauds,  and  such  tracts  of  land  sliall  be 
respectively  .'set  ajiart  and  appropriated  to  and  for  the  use  of  I  he 
several  Indian  tribes  in  Lower  Canada,  as  directed  by  Order  in 
Council. 

[223]  This  provision  is  taken  froiu  14  and  15  Vict.  c.  lOG  s.  1, 
and  is  probably  intcTided  to  rem  uiy  the  condition  of  many  tribes 
who.se  occupation  of  landa  had  been  disturbed  without  compen- 
sation being  made  therefor,  and  to  provide  them  -a  means  of  living 
in  return  for  what  tluy  had  thus  been  deprived  of. 

Con.  Stat.  L  C.  c.  24,  s.  51,  is  bended  "Roads  through  Indian 
Reserves,"  and  provides  that  municipal  councils  may  cause  roads 
to  be  opened  through  any  part  of  an  Indian  reserve,  and  the  com- 
pensation therefor  shall  be  paid  to  the  Superintendent  General  of 
Indian  affiirs,  for  ihe  use  of  the  tribe  of  Indians  for  which  such 
land  is  held  in  trust. 

The  legislation  of  Canada  since  confederation  also  reflects 
very  clear  light  upon  what  was  underitood  by  the  Indian 
reserves.  For  instance,  in  18G8  it  is  dccland  that  "all  lands 
reserved  f  .  Indians,  .  .  or  held  in  trust  for  their  benetit, 
»h'  11   be  deemed  to  be  reserved  and   held    for    the   same   pur- 
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poies  as  before  the  passing  of  this  Act,  .  .  and  no  such  lands 
shall  be  sold,  alienated  or  leased  until  they  have  been  released  or 
jiirrcudered  to  the  Crown,  etc."  (See  sect.  0  of  31  Vict.  cap.  42.)  By 
sect,  10  :  "  No  release  or  surrender  of  any  such  lands  (resesved  for 
the  use  of  the  Indians)  to  any  party,  other  than  the  Crown,  shall 
beva'id."  Sect.  15  refers  to  land  appropriated  to  the  use  of  the 
Indiatis.  in  which  the  Indians  are  iutorestel.  Sect.  oZiiroviiles  for 
protection  and  management  of  Indian  lands  in  Canada,  whether 
surruiidered  for  sale,  or  reserved,  or  set  apart  for  the  Indians. 
Again,  in  18(59,  32-^3  Vict.  cap.  (i,  provides  for  the  locating  of  lots 
to  Indians  on  reserves  which  have  been  sub-divided  by  survey  with 
a  vi.  w  to  the'r  ultimate  proprietorship  and  conse(\uent  enfranchise- 
ment of  the  owner.  And  in  187(5,  MO  Vict.  c.  18,  s.  3,  we  find  a 
valuable  set  of  definitions,  in  wliich  occurs  for  the  fir.^t  time  a 
ditlVrentiation  in  meaning  between  the  theretofore  equivalent  terms 
"Indim  reserves"  and  "  Indian  lands  "  See  Tattoi,  v.  Wahoii,{l). 
[221]  By  that  Act  "reserve"  is  declared  to  mean  "any  tract  or 
tracts  of  land  set  apart  by  treaty  or  otherwise  for  the  use  or  benetit 
of,  ui'  granted  to  a  par(i>udar  band  of  Indians,  of  which  the  legal 
title  is  in  the  Crown,  but  which  is  unsurrenelereel  and  includes  all 
the  trees,  etc.,"  whereas  "  Indian  lands"  is  to  mean  "aiy  reserve 
or  portion  of  a  reserve  which  has  been  surrcnelereel  to  the  Cr  wn." 
"S|ieeid  Reserves"  includes  lands  .'^et  apart  for  the  Indians,  the 
lci,'al  estate  to  which  is  outsta^iding  in  trustees  other  tlian  the 
Crown  (as  e..(j.  in  Prince  Edward  l-slaneland  (juebec).  These  defini- 
tions are  all  repeated  in  the  last  Statute  nf  1830,  43  Vict.  c.  28  (D.) 
Tlie  words  "lands  reserved  for  the  Indians"  in  the  B.  N.  A. 
Act  have  been  the  subjoet  of  juelicial  con-ideration,  in  Church 
V.  i'Vuio/i,,  (2)  in  which  the  judgment  (jf  the  Court  was  delivered 
by  Mr.  Justice  Gwynno.  It  is  on  tliis  accnuit  of  great  value  be- 
cause he  was  charged  with  the  duty  of  rejj.irting  upon  various  mat- 
ters of  dilHculty  and  importance  in  connection  with  the  Indian 
Department  at  the  time  of  the  Union  of  the  Provinces  in  1840.  A 
referetice  to  his  name  and  services  frrijuently  uppeara  in  the  re- 
ports of  the  Commissioners  from  which  1  have  so  largely  drawn, 
To  understand  some  expressions  in  his  judgment  it  is  essential  to 
remeni''  er  that  the  land  then  in  dispute  fonued  part  of  an  original 
Indian  Reserve,  situate  in  the  Saugeen  Peni:  sula,  which  luid  been 
surrendered  in  1854  for  th'j  purposes  of  sale  in  the  usual  way.  out 
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of  which  larger  reserve  surrendered,  the  Indians  retained  tliree 
smaller  reserves  for  their  special  occupation.  That  decision  was 
in  1878,  and  the  learned  Judge  adopts  the  definitions  given  in  the 
Act  of  187G,  whereby  "  ludiaa  Lands,"  were  distinguished  as  well 
from  "  Public  Lands  '  as  from  "  Indian  Reserves."  Keferring  to 
the  24th  item  of  the  91st  suet,  of  the  Cimstitutional  Act  for  Canada 
"Lands  reserved  for  the  Indians,"  he  thus  proceeds,  at  p.  b!)9 : 
"That  is  an  expres3i(m  appropriate  to  the  unsurrendered  lauds 
[225]  reserved  for  the  use  of  the  I:,dians  described  in  diflferent  Acts 
of  Parliament  as  '  Indian  Reserves,'  and  not  to  lands  in  whicli,  as 
here,  the  Tndi.m  title  has  been  wh(dly  extinguished."  Church  v. 
Fenton  was  afhrnied  in  appeal,  (1)  and  by  the  Supreme  Court,  (2), 
thou^fh  not  on  this  precise  point.  If  "lands  reserved  for  Indians" 
and  "Indian  Reserves  "  are  of  co-extensive  import,  it  is  plain  that 
the  territory  now  in  dispute  cannot  be  called  "land  reserved  for 
Indians." 

But  it  is  argued  for  the  defendants  that  the  key  to  unlock  the 
meaning  of  the  Act  of  18()7  must  be  sought  in  the  Uoyal  iToclanm- 
tion  of  ITG;?,  (3). 

The  scope  and  object  of  that  insti'ument,  therefore,  requiv^  t->  ^-.^ 
considered.  The  primary  inte.it  oi  the  proclamation  was  to  pro- 
vide temporarily  for  the  orderly  conduct  of  affairs  in  the  settled 
parts  of  all  the  territory  newly  acquired  in  America,  which  was,  for 
that  purpose,  sub-divided  into  the  four  Governments  of  Quebec, 
East  Florida,  West  Florida  and  Grenada,  and  to  tncourage  further 
settlement  by  the  promise  of  the  inmiediate  enjoyment  of  English 
law.  Power  was  conferred  upon  the  Governors  and  Councils  cjf  the 
three  colonies  on  the  continent  to  g'ant  such  lands  as  were  then  or 
thereafter  should  be  in  the  power  of  the  Crown  to  dispose  of  on 
Buch  terms  and  conditions  as  might  be  necessary  and  expedient  tor 
the  advantage  of  the  grantees  and  the  improvement  and  settlement 
of  the  colonies.  So  far  as  lands  lay  without  the  limits  of  i\v  se 
colonies  the  Governors  were  forbidden  to  grant  patents  or  to  deal 
with  them,  and  this  chiefly  on  account  of  the  several  nations  or 
tribes  of  Indians  who  were  living  under  British  protection.  That 
prohibition  was  to  last  only  "  for  the  present,  and  till  the  King's 
further  pleasure  "  should  be  known,  and  it  is  precede  a  by  a  recital 
that  it  is  just  and  reasonable  and  essential  to  our  interest  and  the 
security  of  our  colonies  that  such  Indians,  with  whom  we  are  con- 
nected, and  who  live  under  our  protection,  should  not  be  molested 


(1)  4  App.  Rep.,  159 ;  ante  vol.  1,  (2)  5  Can.  S.  C.  R.  239;  ante  toI 

p.  838.  1,  p.  839. 

(3)  Ante  vol.  3,  p.  447. 
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OT  disturbed  in  the  po8ses8i<ni  of  such  parts  of  our  dominions  and 
[226]  territories  as  not  hav  iiig  been  ceded  to  or  purchased  by  us, 
arc  rpserved  for  them,  or  any  of  them  as  their  hunting  grounds. 

The  proclamation  next  proceeds  to  deal  with  that  part  of  the 
country  which  would  then  embrace  the  land  now  in  question  as 
follows  :—  "  And  we  do  farther  <i  Lire  it  to  be  our  royal  will  and 
pleasure,  for  the  present,  as  aforesaid,  to  reserve  under  our 
sovereignty,  protection  and  dominion,  for  the  use  of  the  said  Indians, 
all  the  lands  and  territories  not  included  .  .  wiihin  iho  limits  of  the 
territories  granted  to  the  Hu-Json's  I)ay  Company  ;  as  also,  all  the 
land  and  territories  lying  to  the  westward  of  the  sources  of  the 
rivers  which  fall  into  the  ara  from  the  west  and  north-west,  as 
aforesaid  ;  and,  we  do  hereby  strictly  forbid,  on  pain  of  our  dis- 
pleasure, all  our  loving  subjects  from  making  any  i)urchase3  or 
settlements,  whatsoever,  or  taking  jjossession  of  any  of  the  lands 
above  reserved,  without  our  special  leave  and  license  for  thai  pur- 
pose first  obtained  ;  and  wo  do  further  htrictly  enjuin  and  require 
all  persons,  whatsoever,  who  have  either  wilfully  or  inadvertently 
seated  tliems  Ives  upon  any  lands  within  tha  countries  above 
described  or  upon  any  other  lands,  which,  not  having  been  ceded 
to,  or  purchased  by  us  are  still  reserved  to  the  said  Indians,  as 
aforesaid,  forthwith  to  remove  themselves  fr.m.i  such  settlements." 

The  proclamation  th'  n  fijrhids  private  persons  from  presuming 
to  make  any  purchasr  s  from  the  Indians  of  any  lands  reserved  to  the 
said  Indians,  "  within  those  parts  of  our  colonies  where  we  have 
thought  proper  to  allow  settlement,"  and  diiects  that  if  at  any 
time  the  Indians  shall  be  inclined  to  dispose  of  the  said  lands,  the 
same  shall  be  purchased  for  us  at  some  public  meeting  of  the 
Indians,  to  be  held  for  that  purpose  by  the  governor  of  the  colony, 
within  which  they  shall  lie. 

This  proclamation  has  frequent'y  been  referred  to,  and  by  the 
Indians  th  ms>  Ives,  asthecharter  of  their  rights,  and  the  list  clause  I 
have  condensed,  relating  to  the  manner  of  dealing  with  them  in 
respect  to  lands  they  occupy  at  large  or  as  a  reserve,  has  always 
been  scrupulously  observed  in  such  traasaotions. 

[L'27]  This  provisional  arrangement,  for  the  government  of  the 
country,  was  superseded  by  the  Quebec  Act,  (1).  The  effect  of  that 
Act  upon  the  j)roclamation  was  two-fold  ;  by  the  enlarg  ment  of  the 
boundaries  of  Quebec,  the  district  now  in  litigatio  i,  was  brought 
within  colonial  limits,  and  subjected  to  the  control  and  jurisdiction 
of  thn  governor.     It  was  taken  out  of  the  vague  region  called  the 


(1)   Ante  vol.  3,  p.  445. 
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"  Indian  T*  rritories  "  in  43  Geo.  III.,  cap.  138,  (Imp.  Statute  180n,) 
and  was  made  part  and  parcel  of  the  Tiovinco  of  Quebec.     Tho 
next  effect  was  tliat  inasniucli  as  the  governmental  arrangements 
made  for  Quel);c  by  the  proclamation,  were  declared  inapplicallo 
to  its  state  and  circumstances,  all  its  provisions,  so  far  as  related  to 
that  nriiviiice,  were  revoked,  annulled  and  m  de  void  :  (^'ect.  4  of  13 
Geo.  HI.,  cap.  83.)     Now  machinery  uf  civil  government  was  pro- 
vided which .  however,  was  not  to  inteifcre  with  the  t  nure  of  land, 
as  by  the  laws  of  England  or  tho  King's  Prerogative.     (See  sect.s. 
4,  8,  0  and  DdP.  d.  Jacksim  v.  Wilke?,  (1).     The  i proclamation,  no 
doubt,  reniiiiie'l  operative   as   a   declar;tion  of  sound   principles, 
which  then  and  thereafter  guided  the  Executive  in   disposing  of 
Indian  claims,  but  as  indicating  for  this  century  the  scope  of  the 
Indian   r  servatioiis,    or  the  intent  with   which  they   have   been 
creatjd  under  provincial  rule   it  must  bo  rej.arded  as  obsolet".     If 
the   pi'oclamation  of   17G3,   and  the  Constititutional  Act  of  1807, 
are  to  be  read  as  in  pari  materia,  and  all  t\\">  intervening  years  of 
progress,   material,   legislative  and  political,  overlooked,  then  the 
40  00)  square    miles   claimed   by   Ontario,   being   pait  of   what  ia 
covered  by  tho  North-West  Angle  Treaty,  is  an  "  Indian  Reserve.' 
But  in  order  to  cmpi  asise  this  reductio  ad  absurdum  aspect  of  the 
case,  let  what  little  is  known  of  tho  peo])le  in  this  remote  region  bo 
recalled  :  ^^  hen  th  •  treaty  was  made,  th"  land  it  d  als  with  formed 
the  traditional  huntiii'.,'  and  lishing  ground  of  scattered   bands  of 
Ojibbeways — most  of  them  i)res  nting  a  more  than  usually  dcL'raded 
Indian  type.     They  belonged  to  the  Sault'  aux  ('.c,  Fallsnien)  tribe 
of  tho  Ojibbeway  branch  of  the  great  and  widesj)read  Algonqum 
[22s]  stock.    Diviiied  into  thirty  bands,  they  numbered  all  told  some 
2  (iOQ  or  2,70i>  souls.  These  only  lemahicd  a^  representatives  of  tho 
primitive  possessors  (if  the  whole  55,00(1  s(iuare  miles  of  territory, 
whoso  claim  of  occupancy  then  on  was  extinguisUed  by  the  treaty, 
If  the  whole  is  to  be  accounted  a  n  serve,  this  would  represent  an 
average  of  over  9,200  acres  for  each  individual,  as  against  92  acres 
which  was  actutdly  reserved  by  tho  treaty,  the  difference  being  one 
thousand  fold.     If  the  whole  is  a  reserve,  then  what  w;ia  surren- 
dered should  be  sold  for  tho  benefit  of  the  Indians,  according  to  tho 
well  understood  practice  in  old  (,'anada,  but  this  was  never  com- 
tcmpbted.     So  far  from  this  land  b^ing  held  as  reserved  for  the 
Indians,  the  parliamentary,  us  well  as  the  popular  view  in  modern 
days,  is  well  illustrated   by  tho  Con.  JStat.  U.  C,  cap.  128,  which 
relates  to  unorganized  tracts  of  country,  bordering  on  and  adjacent 
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to  Lakes  Superior  and  Huron,  which  belong  to  this  province,  and 
thoy  are  thus  denominated,  though  sect.  104  speaks  of  Indians  and 
Ualf-breeds  as  frequenting  and  residing  in  the  same. 

There  is  an  essential  difference  in  meaning  betw  ien  the  "  reserva- 
tions "  spoken  of  in  the  Roj-al  Proclamation  and  the  like  term  in 
the  B.  N.  A,  Act,  The  proclamation  views  the  Indians  in  their 
wild  state,  and  leaves  them  there  in  undi-turbed  and  unlimited 
possession  of  all  their  hunting  ranges,  whereas  the  Act,  though 
giving  jurisdiction  to  the  Dominion  over  .-ill  Indians  wild  or  settled, 
does  not  transfer  to  that  government  all  pubi»j  or  waste  l.-mds  of 
the  Provinces  on  which  they  may  be  found  at  large. 

The  territorial  jurisdiction  of  the  Dominion  extends  only  to 
lands  rraeyced  for  them.  Now  it  is  evident  from  tho  history  of 
"  the  reserves,"  that  the  Indians  there  are  regarded  ;io  longer  as  in 
a  wild  and  primitive  state,  but  as  "n  a  condition  of  tians  tion  from 
barbarism  to  civilization.  'J'he  object  of  the  system  is  to  segregate 
the  red  from  the  whife  jjopulation,  in  order  that  the  foimer  may 
be  trained  up  to  a  level  with  the  latter.  The  key-note  of  the  whole 
[229]  movement  was  struck  unuiistakeably  in  1888,  by  Lord  Glenelg, 
in  his  instructions  to  Sir  Francis  r>oud  Head  (ajvpendi.v  to  Journals 
of  asseiiibly  liS37-H,  p.  180).  lie  wrote  thus  : — "  The  first  step  to 
the  real  in-.provement  of  the  Indians  is  to  gain  them  over  from  a 
wandering  to  a  settled  life,  and  for  this  purpose  it  is  essential  that 
they  should  have  a  sense  of  pi  rmanency  in  the  locations  assigned 
to  them.  That  they  should  be  attuihed  to  the  snil  by  being 
taught  to  regard  it  as  reserved  for  them  and  tlieir  children  by  (he 
strongest  securiiit s."  The  distinctive  feature  of  the  system  in 
Canada  was  the  groU])ing  of  the  separate  tribes  for  tlie  purjoses  of 
exclusive  and  peimanent  residence  within  circumscribed  limits. 
Those  limits  were  almost  invariably  allocated  at  their  usual  centres 
of  settlement,  and  within  tho  andiit  of  their  re  ])(.ctive  hunting 
ranges  as  recognized  among  (hemselves.  Contiasted  with  this  ia 
the  plan  chiefly  followed  in  the  United  Statef,  where  the  main 
object  has  been  to  mass  all  the  Indian  nations  and  tribes  in  one 
vast  district  called  the  "Indian  Territory,"  which  ci  mpris  s  an 
area  of  about  70,000  square  miles.  Hut  in  Canada,  the  bounds  of 
the  sepante  reserves  being  ascertained  by  survey  or  otherwi.se.  tlie 
various  communities  betake  themselves  thereto  as  their  "local 
habitation."  Here  they  are  furnished  with  appli  nces  imd  oppor- 
tunities to  make  themselves  indepei  dent  of  the  [trecarious  subsis- 
tence procured  from  tlie  chase  ;  (hey  are  encnui-aged  to  advance 
from  a  nomadic  to  nn  agricultural  or  pastoral  life,  and  thus  to 
acquire  ideas  of  separate  property  and  of  the  value  of  individual 
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rights  to  whicii  in  their  erratic  tribal  condifion  they  are  utter 
strangers,  so  that  ultixmit  ly  they  may  bo  led  to  settle  down  into 
the  industrious  and  peaceful  habits  of  a  civilized  people. 

Again:  tho  relations  between  the  Government  and  the  Indiann 
change  upon  the  establ  shment  of  reserves.  Wliile  in  the  nomadic 
state  they  may  or  mayiKjt  choose  to  treat  with  the  frown  for  the 
extinction  of  their  primitive  right  of  occupancy.  If  they  refuse, 
the  Government  is  not  hami'^^red,  but  has  perfect  liberty  to  proceed 
[2150]  with  the  settlement  nnd  development  of  the  country,  and  so 
sooner  or  later  to  displace  them.  If,  however,  they  elect  to  treat, 
they  then  become,  in  a  special  sense,  wards  of  the  sta'e,  arc 
surrounded  by  its  i)rotectiou  while  under  pu}dlage  and  hav>,  their 
rights  assured  in  perpetuity  to  the  usual  land  rc'^crve.  In  rcg.ird 
to  this  reserve  the  tribe  enjoy  practically  all  the  advantages  and 
safeguards  of  private  resident  proprietors  ;  Bastien  v.  lioffman  (1). 
Before  the  appropriation  of  reserves,  the  Indians  have  no  claim, 
except  upon  the  bounty  and  benevolence  of  the  Crown  ;  after  tlio 
appropriation,  they  becouie  invested  with  a  legally  recognized 
tenure  of  defined  lands,  in  which  they  have  a  present  right  as  to 
the  exclusive  and  absolute  usufruct,  and  a  potential  right  of  becom- 
ing individual  owners  in  fee  after  enfranchisement.  It  is  "lands 
reserved"  in  this  sen  e,  for  the  Indians  which  form  the  subject  of 
legislation  in  the  B.  N.  A.  Act,  i.e.,  lands  upon  which,  or  by 
means  of  the  proceeds  of  which,  after  being  surrendered  for  sale, 
the  tribes  are  to  be  trained  for  civilization  under  the  auspices  of 
the  Dominion.  It  follows  that  lards  ungranted,  upon  which 
Indians  are  living  at  large  in  their  primitive  state,  within  any 
Province,  form  part  of  the  public  Unda,  aiid  are  held  as  berore 
confederation  by  that  rrovince  under  various  sections  of  the 
B.  N.  A.  Act.  (See  sect.  92  (item  .5),  also  sects.  G,  109  &  117  )  Such 
a  diss  of  public  lands  are  appropriately  alluded  to  in  sect.  109,  ns 
lands  belonging  to  the  I*rovince  in  which  the  Indians  have  an 
interest,  i.e.,  their  possessoiy  interest.  When  this  interest  is 
dealt  with  by  being  extinguished  and  by  way  of  compensation  in 
part,  reserves  vvere  allocated,  then  the  jurisdiction  of  the  Dominion 
attaches  to  those  reserves.  But  the  re^t  of  the  I.md  in  which  "the 
Indian  title,"  ao  called,  has  not  been  extinguished,  remains  with  it» 
character  unchanged,  as  the  public  property  of  the  Province. 

The  Indian  title  was  in  this  case,  extinguished  by  the  Dominion 
treaty  in  1873,  during  a  dispute  witli  the  Province  as  to  the  true 
western  boundary  of  Ontario.     (See    Dominion  Sessional   Papers 


(1)  17  L.  0.  R.  238. 
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[231]  1875,  vol.  8,  No.  7,  paper  8,  p.  19).  It  was  proposed  in  1872 
on  behalf  of  the  Dominion,  tliat  both  governments  should  agree 
upon  some  provisional  arrangement  and  boundary,  in  order  tliat 
both  might  proceed  with  the  granting  of  land  and  the  issuing  of 
licenses,  in  distinct  parts  of  this  disputed  territory,  pending  the 
dthnite  settlement  of  the  true  line.  (See  Ontario  Sessional  Papers, 
1873,  vol.  6,  part  3,  paper  44,  pp.  0-20.)  This  arrangement  was 
not  carried  out  till  1874,  at  which  time  a  provisional  boundary  line 
RMS  adopted.  The  delay  arose  from  the  desire  ot  the  Dominion  to 
effectuate  this  treaty.  The  Minister  of  the  Interior  in  his  official 
roport  of  June,  1874,  (See  Dominion  Sessional  I'apers,  lb7o,  vol.  8, 
No.  7,  paper  8),  states  that  as  the  Indian  title  to  a  considerable 
part  of  the  territory  in  dispute,  had  not  been  extinguished  in  1872, 
it  was  thought  desirable  to  postpone  the  negotiations  for  a  conven- 
tional arrangement,  under  which  the  territoi-y  might  be  opened  for 
sale  or  settlement,  until  a  treaty  was  c  ^icluded  with  the  Indians  (1). 

The  boundary  dispute  having  been  referred  to  arbitration,  an 
award  was  made  in  favour  of  Ontario,  in  August,  1878,  after  which 
in  December,  1879,  the  Provincial  Government  notified  the  other 
Governn-a' *■.  that  the  provisional  arrangement  was  at  an  end. 
(See  Ontario  Sisssional  Papers,  1880,  No.  4(5,  p.  2.)  1  his  appears 
to  have  been  acceded  to  by  the  Dominion,  in  January,  1882,  (See 
Dominion  Sessional  Papers,  1883,  vol.  1(5,  No.  12,  paper  '6o,  p.  cJ,) 
and  botli  were  then  understood  to  be  left  to  assert  their  respective 
rights,  in  reference  to  all  questions  involved.  A  declaration  of 
right  to  tliis  tcrritcjry  was  made  in  ]\Iarch,  1882,  by  the  Legislature 
of  Ontario,  (See  Journals  of  Legislative  Assembly  of  Ontario,  1882, 
vol,  15,  pp.  154-101,)  and  ifter  this  the  defendants  procured  the 
[232]  license  to  cut  timber,  which  is  now  the  subject  of  litigatiim. 
It  appears  to  mt;,  that  the  'iiplomatic  attitude  of  both  Governments 
during  this  transaction,  favours  the  view  that  both  understood  the 
E.  N.  A.  Act  to  mean  that  which  I  now  decide  it  does  mean,  as  to 
"Public  lands,"  and  "  Rtserves,"  and  •'  Indian  title." 

So  also  the  intor-state  dealings,  which  toi^k  place  upon  and  after 
the  admission  of  British  Columbia  into  the  confederation,  casta 
light  upon  the  whole  subject  I  have  bern  disciissing  which  is  favour- 
able to  the  conclusions  at  which  I  have  otherwise  arrived.    Provision 


(1)  All  papers,  treaties,  etc.,  re- 
lating to  this  boundary  dispute  may 
be  found  either  iu  the  volume  en- 
titled "  Ontario  Boundaries  before 
Privy  Council  "  or  in  the  volume 
entitled     Correspondence,     Papers 
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andDocuments  of  dates  from  1856 
to  1882  inclusive,  relating  to  the 
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1883  is  m<T,de  in  sect.  146  of  the  B.  N.  A.  Act  for  the  reception  of  other 
St.  Cathk-  colonies  int»  the  Canadiiiu  Union  "subject  to  the  provisions  of 
RINK .s  Mill-  t^j^t  Act,"  iiiul,  based  upon  that,    the  noa;  >t.iivtiot)3   I  am  about  to 

I  NO  ANO 

LuMBKR       mention  proceeded. 

o.AU'ANT  Britisli  Cohunbia,  when  a  Crown  colony,  pursued  a  policy  moro 

Thk  Quken.    or  less  definite  with  reference  to  the  comparatively  settled  Indian 
population  there  resident,  the  object  of  which  was  to  distribute  tiio 
Indians  to  a  greater  extent  among  the  white  inhabitants  than  was 
deemed  desirable  l)y  the  fiovernment  of  old  Canada.     That  policy, 
however,  involved  the  setting  ajjart  of  tracts  of  land  as  reserves  for 
the  use  of  most  of  the  tribes,   and  these   as  an  invariable   rulo 
embraced  the  village  sites,  settlements  and  cultivated  lands  of  the 
Indians,  and  oi  late  years  it  was  considered  that  a  reservation  in 
the  proportion  of  ten  acres  for  each  family  (five  being  regarded  as  the 
family  unit)  to  be  held  as  the  joint  and  common  property  of  tho 
several  tribes  for  their  exclusive  use  and  benefit,  was  a  sufiicient 
provision  by  way  of  compensation  for  all  their  claims  upon  the  rest 
of  the  Crown  lands.     After  this  colony  joined  the  Canadian  Union, 
discontent  arose  among  the  Indians,  and  it  was  deemed  necessary 
to  devise  a  sclieme  for  the  readjustment  of  the  system  of  Indian 
land  reserves  so  as  to  conform  as  far  as  possible,  to  the  customary 
policy  and  practice  of  the  older  provinces  which  had  been  adopted 
by  the  Dominion      The  thirteenth  article  of  the  terms  of  Union  of 
[233]  1871,  (1)  provided  as  follows  :  "The  charge  of  the  Indians 
and  the  trusteeship   and    management  of   the  lands  reserved  for 
their  use  and  benefit  shall  be  assumed  by  the  Dominion  Govern- 
ment, and  a  policy  as  liberal  as  that  hitherto  pursued  by  the  British 
Columbia  Government  shall  be  continued  by  the  Dominion  Govern- 
ment after  the  the  union.     To  carry  out  such  policy  tracts  of  land  of 
such  extent  as  it  has  hitherto  been  the  pi'actice  of  the  British  Columbia 
Government  to  appropriate  for  that  purpose  shall  from  time  to  tiuio 
be  conveyed  by  the  Local  Government  to  the  Dominion  Government, 
in  trust  for  the  use  and  benefit  of  the  Indians,  on  application  of  the 
Dominion  Government,"  and  in  case  of  disagreement  respecting  the 
quantity,  the  matter  was  to  be  referred  to  the  secretary  of  state  for 
the  colonies . 

The  policy  and  practice  of  old  Canada  being  to  concentrate  the 
Indians  upon  reserves  and  to  allot  land  for  such  purpose  in  the  pro- 


(1)  See  Dominion  Statutes  of  1872,  p.  cii. 
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portion  of  at  least  eighty  acres,  for  each  family  of  five,  it  was  con-  1888 

tended  on  tlie  part  of  the  Pacific  Provinco  that  such  a  pulicy  should     g^  Cathe- 
not  be  extended  to  the  erantinK  of  future  reserves,  and  that  the    uiNE'sMn.t- 

INO  AMI 

previously   existing   reserves   should   not   be   disturbed.       It   was       Lumbiui 
alleged  that  this  policy  of  extensive  land  reserves,  however  suitable      '--ojipant 
to  the  plain  and  mountiiin  Indians  of  the   North-West,  was   not    The  Quken. 
adapted  to  the  wants  and  habits  of  the  maritime  Indians.     The        Cii.  T). 
Provinciiil  and  Dominion  Governments  at  last  agreed  u[)on  a  scheme 
for  the  settlement  of  the  mattes  s  in  diiference  and  fur  the  adjust- 
ment of  the  reserves  upon  these  among  other  terms  : 

Three  commissioners  were  to  be  appointed,  who,  after  enquiry 
on  the  spot,  should  fix  and  determine  for  each  nation  separately 
the  number,  extent,  and  locality  uf  the  reserve  or  reserves  to  bo 
allotted  to  it ;  no  basis  of  aoreai,'e  was  to  be  fixed,  but  each  nation 
should  be  dealt  with  separately.  In  the  event  of  any  material 
hicrease  or  decrease,  thereafter,  of  the  numbers  of  a  nation  occupy- 
ing a  reserve,  such  reserve  was  to  bo  enlarged  or  diminished,  as  the 
[234]  case  might  be.  "The  extra  land  required  by  any  reserve 
shall  be  allotted  from  Crown  lands,  and  any  land  t;'ken  off  a  reserve 
shall  revert  to  the  province." 

In  a  large  part  of  the  unsettled  domain  of  British  Columbia,  as  I 
gather  from  the  blue  books,  the  Indian  title  had  not  been 
extinguished.  The  last  provision  I  have  above  quoted,  was  inserted 
in  consequence  of  the  contention  of  the  Dominion  that  the  quMiitity 
of  land  proposed  to  be  assigned  by  the  local  government  was 
inadequate,  even  for  the  present  necessities  of  the  tribes,  and,  that 
when  land  matters  were  involved,  the  claims  of  the  red  men  were 
entirely  subordinated  to  those  of  the  whites. 

Several  deductions  may,  1  think,  be  fairly  made  from  these  trans- 
actions :  (J)  That  the  term  "reserves"  had  the  same  well  defined 
scope  and  meaning  in  British  Columbia  as  in  the  other  members  of 
the  union  ;  (2)  That  the  lands  from  which  the  reserves  were  to  be 
set  apart  by  the  province,  on  the  application  of  the  Dominion,  were 
Crown   or   public   lands,   though  inhabited   at   large   by  Indians  ; 

(3)  That  when  the  purposes  of  the  reserve  were  satisfied  by  the 
diminution,  or  absorption,  or  disappearance  of  the  Indians,  the 
land  freed  from  that  trust  was  to  revert  from  the  Dominion  to  the 
province,  and  to  be  dealt  with  thereafter  as  ordinary  public  lands  ; 

(4)  Underlying  the  whole  there  is  an  affirmance  of  the  constitutional 


i'!'^'!|ili^ 


'  i! 


i  ;i 


|:^.  i    ' 


i'i! 


U' 


240 


PRIVY   COUNCIL. 


Ontauio. 
Boyd,  (J. 


1888         propositions,  that  the  claim  of  the   Indians,  by  virtue  of  their 
St.  Catmk-    "'■'gii'iil  occupation,  is  not  such  as  to  give  any  title  to  the  land  itsulf, 

binb'h  Mill-  but  only  serves  to  comuiend  them  to  tlio  consideration  and  liberality 
INO  AND  ,     .      ,.      ,  ,  ,  , 

LuMiiKK       of  the  government  upon  their  displacement,  that  the  surrender  to 

Company      ^.j^^  Ciown  by  the  Indians  of  any  territory  adds  nothing  in  law  to 

The  (^ukicn.    the  strength  of  the  title  paramount,  and  tliat  in  the  case  of  reserves 

Cii.  1).        created   after    confederation,    when   the   purposes  are   ended   for 

which  tlie  appropriation  of  tlie  land  was  made,  the  title,  legal  and 

e(piitablc,  reveits  from  tlic  Dominion,  whose  trusteeship  has  thus 

ceaseJ,   to  the  proper   constitutional   owner;    i.e.,    the   province 

wherein  the  lands  are  territorially  situate. 

As  the  Dominion  claimed  this  territory  at  the  time  of  the  North- 
[235]  West  Anglo  Treaty,  that  treaty  was  concluded  ex  ])arte  so  far 
as  Ontario  is  concevTie  1.  But,  as  in  the  case  of  British  Columbia,  when 
the  province  is  the  owner  of  tlie  public  lands,  and  for  the  purposes 
of  settlement,  it  is  needful  to  extinguish  the  Indian  title  and  allot 
reserves,  it  may  well  re(iuire  the  co-operation  of  both  the  General 
and  tlie  Local  Governments  in  order  properly  to  adjust  the  terms  and 
details.  It  would  .seem  unreasonable  tliat  tlie  Dominion  Govern- 
ment fihould  bo  burdened  with  large  annual  payments  to  the  tribes 
without  having  a  sufhciency  of  land  to  answer  presently  or  pro- 
spectively tlie  expenditure,  and  it  would  also  seem  unreasonable 
to  allot  reserves  in  the  absence  of  the  province,  whose  schemes  for 
opening  up  the  country  might  be  prejudiced  by  the  reserves  being 
unsuitably  placed.  However  that  may  be  in  the  present  case,  my 
judgment  is  that  the  extinction  of  title,  procured  by  and  for  the 
Dominion,  enures  to  the  benefit  of  the  province  as  constitutional 
proprietor  by  title  paramount,  and  that  it  is  not  possible  to  preserve 
that  title  or  transfer  it  in  such  wise  as  to  oust  the  vented  right  of 
the  province  to  this  as  part  of  the  public  domain  of  Ontario. 

Whatever  equities — I  use  this  word  for  want  of  a  more  suitable — 
may  exist  between  the  two  governments,  in  regard  to  the  consider- 
tion  given  and  to  be  given  to  the  tribes,  that  is  a  matter  not  agitated 
on  this  record. 

I  have  thought  it  fitting;,  because  of  the  magnitude  of  the  interests 
at  stake,  and  because  of  the  earnest  and  elaborate  arguments  on 
both  sides,  to  give  at,  perhaps,  unnecessary  length,  the  reasoni 
which  have  induced  me  to  decide  as  I  do. 

Judgment  will  be  entered  for  the  plaintiff,  with  costs,  and  in 
terms  as  prayed. 


l^RIVY  COUNCIL. 

THK    AtTORNF.Y-GENKUAI,    ok    UkITISII    Ccl.lMlilA 

Appellant ; 

ANI» 

Thk  Attohnky-Geneuai,  of  Canada Respondent. 

Oil,  (iitfn'dl  fritiii  thr  ISiijnciiii;  (.'mirt  of  Cunadti, 

(Bi'portcd  l>(  App.  Cos.  ^^9.7.) 

lliill.th  North  Amerioi  drt,  I  Sin,  s.  lo'.i—Riiihts  nf  tlif  Prorinrr  f,> 
thf  I'recioiis  Mvtids — i'oiiihiyuiicv  of  "  I'ahlic  Luniin." 

liilil,  that  a  conveyance  by  the  Province  of  British  Columbia  to  the 
Dominion  of  "  public  lands  "  buiny  in  substance  an  assign- 
ment of  its  right  to  appropriate  the  territorial  revenues  arising 
therefrom,  does  not  imply  any  transfer  of  its  interest  in 
revenues  arising  from  the  prerogative  rights  of  the  Crown. 
The  precious  metals  in,  upon  and  under  such  lands  are  not 
incidents  of  the  land  but  belong  to  the  Crown,  and,  under  sect. 
109  of  the  British  North  America  Act  of  1867,  beneticially  to 
the  Province,  and  an  intention  to  transfer  them  must  be 
expressed  or  necessarily  in)plied. 

Ai)peal  from  a  judgment  of  the  Supreme  Court  of 
Canada  (Dec.  18,  1887)  contirmino-  tlie  judgment  of  a 
Judge  of  the  Exchequer  Court  of  Canada  upon  a  case 
stated  under  "  The  Supreme  and  Exchequer  Court  Act," 
and  Columbian  Act,  4")  \\ci.  c.  2. 

The  case  .stated  was  as  follows  :— 'The  Attorney-General 
of  Canada  alleges,  and  the  Attorney-General  of  British 
Columbia  denies,  that  the  precious  metals  in,  upon,  and 
under  the  public  lands  mentioned  in  .sect.  2  of  the 
Columbian  Act,  47  Vict.  c.  1 4,  are  vested  in  the  Crown 
as  represented  by  the  Government  of  Canada,  and  not  as 
represented  by  the  Government  of  Britisn  Columbia." 

* PrcsciH  ■.—T\lRl.JO\\\^  Chanckllor,  Loun  Watson,  Loho  Fit/.Geralu, 
Loiu)  HoiiHousK  and  Lord  Macnaohten. 

(16) 
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The  way  in  which  tli*.'  controversy  arose  is  stated  in 
the  Judgments  of  their  Lordships.  The  report  of  the 
case  in  the  Supremo  Court  will  be  found  in  14  Sup.  Ct. 
(Canada)  [).  ii45.  (1) 

The  Supreme  Court  decided  by  three  judges  out  of  tive 
in  favour  of  the  respondent. 

[296]  Ritchie  C.  J.,  held  that  the  principle  applicable 
to  the  case  of  grants  of  land  irom  the  Crown  to  a  subject 
was  not  applicable  to  the  present  case,  which  was  not 
the  case  of  a  grant  or  conveyance  at  all  but  of  a  statutory 
transfer  to  the  Dominion  by  the  Province  of  British 
Columbia  of  the  right  of  that  Province  to  the  public 
lands  in  question,  the  title  to  the  lands  remaining  through- 
out in  the  Crown.  He  held  that  the  expression  "[)ublie 
lands"  was  sufficient  to  pass  the  interest  in  question. 
He  also  relied  upon  the  wording  of  a  British  Columbia 
minute  of  the  10th  of  February,  1883,  as  shewing  how 
the  transactions  in  que.-stion  were  understood  by  tiic 
Provincial  Covernment. 

Gwynne,  J.  (Taschereau,  J.,  consenting)  agreed  with 
the  Chief  Justice,  and  relied  upon  the  fact  that  nearly 
the  whole  of  the  belt  of  territory  in  question  consists  of 
mountain  lands  which  are  of  no  value  for  agricultural 
or  other  surface  pvirposes,  and  that  ^jhe  value  for  surface 
purposes  of  such  small  portion  thereof  as  consists  of  land 
in  the  valleys  of  the  mountain  streams  is  reduced  to  a 
minimum  by  reason  of  the  large  powers  conferred  upon 
the  mining  owner  as  against  the  surface  owner  by  the 
Mining  Acts  of  British  Columbia,  which  Acts  enable  the 
former  to  enter  upon  the  lands  of  the  latter  and  to 
dispossess  him  upon  payment  of  compensation,  and  to 
appropriate  the  water  from  the  mountain  streams,  and 

(1)  post  p.  255. 
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consequently  timt  unless  the  precious  metals  pass  to  the  iss'i 

D'lninion  the  cession  is  illusory  and  of  no  value.  Atiornev- 

Fournier,  J.,  held  that  the  transfer  under  which  the  B^RiTtsH*  "^ 

]an<ls  in  ijuestion  passed  to  the  Dominion  was  in  effect  a  <^'"'y"'"'^ 

coitract  between  the   Queen  as  chief  of  the  Executive  AjJ^r^.^L 

^  (jKNEK.-VL  OK 

( iovernment  of  the  Province,  and  the  Queen  as  chief  of     Canapa. 
t!!r  Executive  Government  of  the  Dominion,  whom  for    Statement. 
this  purpose  he  held  to  be  in  effect  different  legal  persons, 
Hnd  that  to  this  contract  the  principles  enumerated  in  the 
Ed.rl  of  yorth luiiherla ikVh  Case  (1)  applied.     He  consid- 
ered  that    the    words    "  public    lands "    in    the    British 
Columbia  Act,  47  V'^ict.  c,  14,  did  not  transfer  the  right 
to  the   precious  metals  on  or  under  such  lands,  that  in 
M'Ct.  109  of  the   British  North  Ajnerica  Act,   1867,  the 
words  "  mines  and  minerals  "  are  specified  in  addition  to 
[297]  lands,  and  he  drew  a   distinction  in    this  respect 
between  those  words  in  the  109th  section  of  that  Act,  and 
the  words  "  public  lands  "  in  the  91st  section  of  the  same 
Act,  which  latter   woi'ds  he  held  were  used  in  a  sense 
(■xclnsive  of  mines  and  minerals.     He  was  also  of  opinion 
that  tlie  legislative  control  over  the  lands  in  question 
"^ould    pass   to   the    Dominion.     Henry,   J.,    baaed   his 
judgment  upon  a  previous  decision  of  his  own,  in  a  case 
•f  T'te  QiLCitn  v.  Fanvcll  (2)  in  1886,  in  which  he  decided 
that  the  title  to  the  lands  in  question  was   not  vested  in. 
llie  Queen. 

Sir  Horace  Dare//,  Q.  C,  Jeune,  Q.  C,  and  Clay,  for 
the  appellant,  contended  that  this  decision  was  erroneous. 
As  to  the  prerogative  right  of  the  Crown  to  the  precious 
metals  found  in  mines  reference  was  made  to  In  re  Earl 
oj  NorthumhiirlaniVs  Mines  (1)  and  to  Woolley  v.  Attor- 
iify-General  of  Victoria  (3).     It  is  a  rule  of  law,  settled 

(1)  1  Plowd.  310.  (2)  14  Can.  S.  C.  R.  392. 

(3)  2  Aj)p.  Cas.  163. 
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by  those  autliorities,  that  this  prerogative  riglit  will  not 

pass  under  a  grant  of  land  by  the  Crown  unless  by  apt 

and   precise   words  the  intention   of  the  Crown  that  it 

should  pass  is  expressed.     By  the  British  North  America. 

Act,  18(i7,  sect.  109,  and  sect.  10  of  the  Order  In  Council 

(May    16th    1871)    by    which   the    Province   of   British 

Columbia  was  admitted   into  union  with   the  Dominion 

of  Canada,  that  prerogative  right  remained  vested  in  ti\e 

Crown  on  behalf  of  the  Province.     Reference  w^as  made  to 

British  Columbian  Acts  43  Vict.  No.  11,  and  47  Vict.  c. 

14.     No  transfer  of  prerogative  right  was  effected  thereby, 

nor  by  the  grant  in  question  made  by  the  Province  to 

the  Dominion  Government.     That  mant  was  in  realitv  ^ 

grant  of  land  to  the  Canadian  Pacific  Railway  Company 

to  aid  in  the  construction  of  the  railway.     The  laivls  in 

reference  to  which  this  question  has  arisen   have   not 

ceased  to  be  part  of  the  Province  and  subject  to  provincial 

legislation.     Mining  for  gold  and  .silver  in  these  lands  is 

regulated  by  tlie  Provincial  Gold  Mining  Ordinance,  18G7, 

sects.  4  and  15,  and  by  the   Mineral  Act,  1884.     Undei' 

those  Acts  miners  must  be  licensed  by  certificate  of  the 

Provincial    authorities.     See   also   the  Land  Act,   1875, 

sects.  80  and  81,  and  Land  Act,  1884,  sects.  04,  65  which 

[298]  resei've  to  such  miners  the  right  to  enter  on  lands 

alienated  by  the  Crown  and  search  therein  for  precious 

metals.     This  is  inconsistent  with  an  intention  to  tran.sfer 

to  the  Dominion  the  prerogative  rights  of  the  Crown  to 

precious  metals  found  in  provincial  territory.     The  claim 

of  the  Dominion  is  in  violation  of  British  North  America 

Act,  1867>  sect.  109:  see  Attoimey-Genend  of  Ontario  v. 

Mercer.  (1) 

R^9^yy  Q-  C.,  Sedgewick,  Q.  C,  (Canada),  and  Gore,  for 
the  respondent,  contended  that  the  principle  established 
(1)  8  App.  Cp.s.  767 ;  ante  vol.  3,  p.  1. 
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by  the  casf'S  in  Plowdeti's  Reports  and  2  App.  Gas.  did         i^iso 

not  apply.     Tiiis  is  not  the  case  of  a  jjrant  of  land  from  the  attoiinky- 
Crown  to  a  subject.     No  ((uestion  is  involved  ot  a  grant      hiutish 

from  the  Crown  nor  any  question  as  between  the  Crown  "ni.i  mhi.v 

nnd  a  siihie^'t.     The  vltle  to  the  belt  of  territ(  )ry  in  nuostion  i^JJ'J!^^ !'']', 

<'  ./I  Ijrh.ShUAr.  OK 

ivniaini'd  in  the  Crown  after  the  cession  by  the  Province      Canama- 

to   tlie   Dominion,  just  the  same  as  before  the  cession.     Ar(?uinent. 

The  cession  was  made  l>y  the  Queen  as  represented  by 

the  Province  to  the  Queen  as  represented  by  the  Dominion. 

Under  these  circumstances  the  expression  "lands"  ]>rima 

facie  includes  the  preroi^ative  right  of  the  Crown  to  the 

]trecions  metals  upon  and  undei-  the  soil  of  such  property. 

Such  a  ricfht  is  an  ordinary  incident  to  the  title  t      iie 

soil  on  the  part  of  the  Crown.     "  Public  lands  "  in  sect. 

f)2  of  the  British  North  America  Act,  18()7,  do  not  exclude 

mines    and    minerals  upon  such    lands,     [f  mines  and 

ininerals  were  excluded  therefrom  the  leoislative  Cvmtrol 

over  the  sale  and  management  thereof  in  the  Province 

would   not  belong    to  tlie  Province  under  sect.  !)2  but 

v.'ould  be  vested  in  the  Dominion  under  sect.  HI.     This 

Would  be  contrary  to  the  case  on  both  sides,  as  shewn  by 

the  whole  course  of  provincial  and  dominion  legislation 

.since  1-SG7.     "  Public  lands  "  in  sect.  92  are  equivalent  to 

the  several  descriptions  of  landed  property  specified  in 

sect.  109,  that  is,  include  the  precious  metals.     Tlie  same 

expression  has  the  same  meaning  when  used  in  art.  11  of 

the  terms  of  Union  and  in  sect.  2  of  British  Columbian 

Act,   47    Vict.    c.    14.     Consequently    the    right    to   the 

precious    metals    in   question   passetl    to    the    Dominion 

Government,  and  is  no  longer  vested  in  the  Province. 

[299]  Sir  Horace  Darey,  Q.  C.  replied. 

The  judgment  of  their  Lordships  was  delivereil  l)y 
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Lord  Watson  :— 

The  (HK'stion  involved  in  this  a^jpcal  is  one  of  considei- 
fibh;  inteivst  to  the  parties,  1>ut  it  will  he  t'oiiml  to  lie 
within  a  very  narrow  compass,  when  the  faets,  as  t  > 
which  there  is  no  dispute,  are  explained. 

By  an  Order  in  Council,  dated  the  KJth  of  Mav,  ISTi 
Her  Majesty,  in  pursuanee  of  the  enactments  of  sect.  14' 
of  tin.'  B]-itish  North  America  Act,  LSGT,  was  pleaseil  c 
ordain    that    the  Province  of  British  Cohmdiia   slioul,,, 
from  the  29th  dav  of  JiUv  followini;,  be  adnutt>-d  iiit  ■ 
and  form  part  of  the  Dondnion  of  Cana(hi.  suhject  to  th" 
provisions  of  tliat  Act  and  to  certain  articles  of  Uriii:. 
which  liad  been  didv  sanctioned  bv  the  Parliamentx  .if 
Canada  and  by    tlie    Legislature    of  British    Cohindv.a. 
The  eleventh  of  the  Articles  of  Union  is  in  these  terms  : — 

"  IL  The  Governnient  of  the  Dominion  undertake  to 
secure  the  conuuencement  simultaneously,  within  two 
years  from  the  date  of  the  Linion,  of  the  construction  o*^ 
a  railway  from  the  Pacific  towards  the  Rocky  Mountain', 
and  from  such  point  as  may  be  selected  east  of  the 
Rocky  Mountains  towards  the  Pacitic,  to  connect  the  sea- 
board of  British  Columbia  with  the  railway  system  of 
Canada;  and  further,  to  secure  the  completion  of  sucK 
railway  within  ton  years  from  the  date  of  the  union. 

"And  the  Goveinment  of  British  Colundiia  a<;ive  to 
convey  to  the  Dondnion  Government,  in  trust,  to  bo 
appropriated  in  such  manner  as  the  Dominion  may  deem 
advisable  in  furtherance  of  the  construction  of  the  >aid 
railway,  a  snnilar  extent  of  public  lands  along  the  line  of 
railway  throughout  its  entire  length  in  British  Columbia, 
not  to  exceed,  however,  twenty  (20)  miles  on  each  side 
of  said  line,  as  may  be  ap|>ropriated  for  the  same  purpose 
by  the  Dominion  Government  from  the  public  land-  in 
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tlie  North-We.st  Territories  and  the  Province  of  Manitoba.  inm 
Provided,  that  the  quantity  of  land  which  may  1)0  hekl 
under  pre-emption  right,  or  by  Crown  grant,  witliin  the 
limits  of  the  tract  of  land  in  British  Columbia  to  be  so 
conveyed  to  the  Dominion  Covernment  shall  be  made 
[300]  good  to  the  Dominion  from  contiguous  public  lands  ; 
and,  provided  further,  tliat  until  the  con)meneement  J«ds:iueiit) 
within  two  years,  as  aloresaid,  from  the  date  of  the 
Union,  of  the  construction  of  the  said  nulwav,  the 
Government  of  British  Columbia  shall  not  sell  or  alienate 
an}'  further  portions  of  the  public  lands  of  British 
Columbia  in  any  other  way  than  under  right  of  pre- 
emption, requiring  actual  residence  of  the  pre-emptoi*  ou 
the  land  claimed  by  him.  In  consideration  of  the  land 
to  l^e  so  conveyed  in  aid  of  the  consti-uction  of  the  said 
railway,  the  Dominion  Government  agree  to  pay  to 
British  Columbia,  i'rom  the  date  of  the  Union,  the  sum  of 
3100,000  per  annum,  in  half-yearly  payments  in  advance." 
After  the  union,  owing  to  engineering  and  other  difficul- 
ties, there  was  considerable  delay  in  constructing  the  line 
of  railway  through  British  Columbia.  Various  differences 
arose  between  the  two  Governments,  and  these  were 
ultimately  settled,  in  the  year  1883,  by  a  provisional 
agreement,  which  was  subsequently  ratified  by  the 
respective  legislatures  of  Canada  and  the  Province.  Part 
of  the  agreement  had  reference  to  the  11th  Article  of 
Union,  which  it  modified  to  the  following  extent.  The 
Government  of  British  Columbia  agreed  to  convev  to  the 
Government  of  the  Dominion,  as  therein  provided,  the 
public  lands  along  the  railway,  wherever  it  might  be 
finally  located,  to  a  width  of  twenty  miles  on  either  side 
of  the  line,  and,  in  addition,  to  convey  to  the  Dominion 
Government  three  and  a  half  millions  of  acres  of  land  in 
the  Peace  River  District,  in  one  rectangular  block,  east 
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i).).<j  of  the  Rocky    Mountains,  and  joininy  the  North-wot 

AiroKNEY-  Territory  of  Canada.     On  the  other  hand,  the  Dominion 

BRrnsir*^  Government    nndeitook,  with   all  convenient  ,s|ieed,  to 

CoLVMiiiA  ^^j.j.  |',„,  ^.,^^1^  ^jjg  lands  within  the  railway  belt,  on  lihcrul 

AiToiiNKY-  terms,  to  actual  settlers;  and  also  to  <;ive  to  itersons  who 

( I  EN  Kit  A  L  OK  "  ' 

Ca^m)a.  i^ad  s(jnattt'd  on  these  lands  a  prior  rijjjht  of  purchasing 
.Iu(l(,'nient.  the  lands  improved,  at  the  rates  char<;ed  to  settlois 
generally.  In  accordanco  with  this  a,i,a'eenient,  the  land- 
forinirii^  tluj  railway  belt  were  granted  to  the  Dominion 
Government,  in  terms  oftlie  11th  Ai  tide  of  Union,  byuii 
Act  of  the  Leo-i.slature  oi  Bi'itish  Cohiinljia,  47  Vict.  c. 
14,  s.  2. 

In  1<S84,  a  controversy  arose  between  the  Dominion 
and  tlu'  Provincial Govei'imu'iit  in  regard  to  the  gold,whicli 
had  then  been  found  to  I'xist  in  consirU-rable  (piantitios 
[301]  within  the  fort}'  mile  belt.  With  the  view  of 
iudiciallv  ascertainino-  which  of  them  was  entitled  to  it, 
a  special  case  was  adjusted,  commendable  for  its  brevity, 
wliich  simply  states  the  iss.ue  to  be,  whether  the  precious 
metals  in,  upon,  and  under  the  lands  within  the  forty 
mile  belt  are  vested  in  the  Crow' n,  as  represented  by  the 
Government  of  Canada,  or  as  represented  by  the  Govern- 
ment of  British  Columbia.  The  case  was  first  presented 
to  Fournier,  J.,  in  the  Exchequer  Court  ot  Canada,  who, 
without  hearing  parties  on  the  merits,  gave  a  formal 
.judgment  in  favour  of  the  Dominion.  On  appeal,  his 
judgment  was,  after  a  full  heating,  affirmed  by  a  majority 
of  the  Supreme  Court  of  Canada,  consisting  of  Sir  William 
Ritchie,  C.  J.,  with  Taschereau  and  Gwynne,  JJ.,  the 
dissentient  members  of  the  Court  being  Fournier  and 
Henrv,  JJ. 

It  was  not  disputed  in  the  arguments  addressed  to  this 
Boanl,  that  the  question  raised  in  the  special  case  must 
be  decided  according  to   the  principles  of  the   law   of 
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Eni^land,  wliidi   "  so  far  as  not  from  local  cii'cuin.stancos         isxu 

iiiiijililicaMo  "  was  extended  to  all  parts  of  the  colony  of  ArroiiNKv- 

Biiti.sli  Coliunbia   by  tlie  Eniflish  Law  Ordinance,  18G7.  '"'iij^l'nwii^'^ 

Whether  the  precious  metals  are  or  are  not  to  be  held  Coi.umhia 

j>  included  in  the  yrant  to  the   Dominion  Government,    Attohnky- 
*=  Gkn-kkai.  or 

must  dejiend  upon  the  nitaniny  to  be  attribute<l  to  the  Canada. 
words  "  public  lands  "  in  the  11th  Aiticle  of  Union.  The  Jmigmcnt. 
Act  47  Viet.  e.  14,  s.  :1,  which  was  passed  in  iulfdment  of 
the  (jliligation  impiiseil  upoJi  the  Pi'ovince  by  that  aiticle 
iinl  tlie  a^i-eement  of  18S:i,  defines  the  area  jf  the  lands, 
!jut  it  throw."?  no  additional  liirht  upon  the  nature  and 
e.xtent  of  tlie  interest  which  was  intended  to  pass  to  the 
[•oininion.  Tlie  obligation  is  to  "  conv-ey  "  the  lands  and 
tlif  Act  purports  t(j  "  grant "  them,  neither  expres.sion 
hL-ini;'  strictly  appropriate,  thou,i;h  sufHciently  intelligible 
for  all  practical  purposes.  The  title  to  the  public  lands 
of  British  Columbia  has  all  along  been,  and  .still  is,  vested 
in  'lie  Crown  ;  Imt  the  right  to  administer  ami  to  dispose 
of  those  lands  to  settlers,  together  with  all  royal  and 
teiritorial  revenues  arising  therefrom,  had  l»een  trans- 
ferred to  the  Province,  before  its  admission  into  the  federal 
union.  Leaving  the  precious  metals  out  of  view  for  the 
present,  it  seems  clear  that  the  only  "  conveyance " 
[.'^02]  contemplated  was  a  ti-ansfer  to  the  Dominion  of 
the  provincial  right  to  manage  and  settle  the  lands,  and 
to  ajipropriate  their  revenues.  It  was  neither  intended 
tliat  the  land.s  should  be  taken  out  of  the  Province,  nor 
tliat  the  Doniinion  Government  should  occupy  the  posi- 
tion of  a  freeholder  within  the  Province.  The  object  of 
the  Dominion  Government  was  to  recoup  the  co.st  of 
constructing  the  railway  by  selling  the  land  to  settlers. 
Whenever  land  is  so  di.sposed  of,  the  interest  of  the 
Dominion  comes  to  an  end.  The  land  then  ceases  to  be 
public  laud,  and  reverts  to  the  same  position  as  if  it  had 
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1880  ^een  settled  l»y  the  Provincial  Ciovcrnincnt  in  the  oi'dinav 
AnoiiNKv-  course  (if  its  jidniinistratioii.  That  was  apparently  tl, 
'iiumsH*''^    consiflcration  which  led  to  the  insertion,  in  thea^freciiui; 

Coi.r.MMIA 

1'. 
ArxonNK^- 

(iKNKHAr,  OK 

C'anaha. 


•Judgiiit'nt. 


of  iSSn,  of  tilt'  condition  that  the  CJovernnient  of  ( '.iiiaK 
should  oH'er  the  land  for  sale,  on  liberal  terms,  wirli  ^ 
convfuiunt  s})eed. 

Acconlino' to  the  law  of  England,  ^old  and  silvur  min,. 
until  they  have  heeii  aptly  severed  from  the  title  of  tl„ 
Crown,   and  vested  in  a  subject,  are    not    rc^'ardcil  u- 
partes  soli,  or  as  incidents  of  the  land  in  which  tlu  y  ai. 
found.     Not  only  so,  but  the  rioht  of  the  Crown  to  lainl 
and  the  baser  metals   which  it  contains,  stands  upon  a 
difierent  title  from  that  to  which  its  riij;ht  to  the  preciou- 
metals  must  be  ascribed.     In  the  Mines  Cnw  (l)al]tli'.- 
justices  and   barons  agreed  that   in  the  case  of  the  bas^T 
UiCtals,  no  prerogative  is  given  to  the  Crown  ;  win  iva> 
"  all  mines  of  gold  and  silver  within  the  realm,  whctlur 
they  be  in  the  lands  of  the  Queen  or  of  subjects,  beloni,' 
to  the   Queen   by  prerogative,   with  liberty  to  dig  aiii! 
carry  away   the  ores  thereof,  and   with  other  such  inci- 
dents thereto  as  are  necessary  to  be  used  for  the  gettini; 
of  the  ore."     In  British  Columbia  the  right  to  public 
lands  and  the   right  to  precious  metals  in  all  provincial 
lands,  whether  public  or  pi-ivate,  still  rest  upon  titles  a> 
distinct   as   if   the  Crown    had    never   parted    with  it- 
beneticial  interests ;  and  the  Crown  assigned  these  benuti- 
cial  interests  to  the  Government  of  the  Province,  in  owhx 
that   they   might   be    appropriated    to   the   same   state 
purposes  to  which  they  would  have  been  applicable  if 
they   had   remained    in   the    possession    of  the   Crown. 
Although  the  Provincial  Government  has  now  tlie  disposal 
of  all  revenues  derived  from  prerogative  rights  connectfil 
[303]  with  land  or  minerals  in  British  Columbia,  these 

(1)  1  Plowd.  336.  336a. 
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levriiucs  (litit-r  in  legal  riuality  fioiiithe  ordinary  ti'i-ritc^ial 

revenues  of  the  Crown.    It  therofbre  appears  to  tlioir  Lord- 

>hij»s  that  a  conveyance  by  the  Province  of  "  public  lands  " 

whii'li   is,   in   substance,   an    assignment   of"  its   right  to 

ai){in)priate    the    tei-ritorial  revenues  ai'ising  from  such 

liuuls,  does  not   imply  any  ti'ansfei-   <>f    its    interest    in      Canaiia. 

rnvenues  arising  from  the  pivogative  rights  of  the  Crown,    .fuilgiuent 

« 

The  grounds  upon  which  the  majority  of  tlu-  learned 
iu(l,L;<'s  of  the  Supreme  Court  decided  in  fav(»ur  of  the 
Dniiiinion  are  bi'iefly  and  foicibly  stated  in  the  judgment 
il'iivered  by  Sir  William  Ritchie,  (.'.  J.  They  weie  of 
opinion  tiiat  the  rule  of  construction  which  excepts  the 
precious  jnetals  from  a  conveyance  of  land  by  tlie  Crown 
t(i  a  sul»ject  has  no  application  tn  the  pro\  isions  of  the 
1 1  til  Article  of  Union,  which  they  regarded  as  a  statutory 
compact  between  two  constitutional  governments.  The 
learned  Chief  Justice  said  :  "  This  was  a  statutory  arrange- 
lamt  between  the  Government  of  the  J)ominion  and  the 
(iiivi-rnment  of  Britisli  Columbia,  in  settlement  of  a 
(•(institutional  ([uestion  between  the  two  (Governments,  or 
rather  giving  effect  to  and  carrying  out  the  constitutional 
toiapact  under  which  British  Colund)ia  became  part  and 
[uucel  of  the  Dominion  of  Canada,  and,  as  a  part  of  that 
arrangement,  the  Government  of  British  Columbia  relin- 
(|uished  to  the  Dominion  of  Canada,  as  represented  by 
the  Governor  General  all  right  to  certain  public  lands 
belonging  to  the  Crown,  or  to  the  Province,'  of  British 
Columbia,  as  represented  by  the  Lieutenant  Governor."  (1) 

If  the  llth  Article  of  Union  had  been  an  independent 
treaty  between  the  two  Governments,  which  obviously 
contemplated  the  cession  by  the  Province  of  all  its 
interests  in  the   land  forming  the  railway  belt,  royal  as 

(1)  14  Can.  S.  C.  R.  p.  357  ;  post  p.  259. 
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lKj<<»  wl'U  as  territorial,  to  tli«;  Doinini(»ii  (Jovi-rniiU'iit,  the  tdn- 

ATroiiNKY-  clu.sioii  <»f  tlu!  court  below   would  have  been  iiievitulil.. 

'bifmrt'ir'^  But  their  Lordships  are  unable   to   re^'ard  its  provisinii- 

Com  MhiA  i,^  ^Ijj,^^  Hg]^^      'pj^^j  ji^jj  ,^,.ticIo  docs  Hot  appear  tr)  thonj 

.'•Vvir.',:',"!'..   to  constitute  a  separate  and  independent  coniijact.     It  i, 
Canapa.      pm-t  of  a   (feneral    statutory  arraii^'euient,  of   which  th,. 

.lu.iKiiit'nt.  jcadiu!^'  cnaftiuent  is,  that,  on  its  admission  to  tliot't'iliTnl 
union,  Ih'itish  Columbia  shall  retain  all  the  riyhts  ;iii4 
interests  assigned  to  it  by  the  provisions  of  the  P>i'iti>!i 
[']()4]  N(;rth  Ameiica  Act,  1.S07,  which  govern  the distiiliu- 
tion  of  provincial  projjerty  and  revenues  between  tin 
Province  and  the  Dominion  ;  the  11  th  article  bcin;^' 
nothiut^  mori'  than  ar  exception  from  these  provisi(iii>, 
The  article  in  (piestion  does  not  profess  to  deal  with  jm,i 
regia ;  it  morel}'  embodies  the  terms  of  a  commeiciul 
transaction,  by  which  the  one  Government  undertook  t^' 
make  a  railway,  and  the  other  to  give  a  subsidy,  liy 
assigiung  part  of  it'^  territorial  revenues. 

Their  Lordships  do  not  think  it  aflmits  of  doubt,  and 
it  was  not  dis))Uted  at  the  bar,  that  sect.  109  of  the 
British  North  America  Act  must  now  be  read  as  if 
British  Columbia  was  one  of  the  provinces  therein 
enumerated.  With  that  alteration,  it  enacts  that  "  all 
lands,  mines,  minerals,  and  royalties,"  which  belonged  to 
British  Columbia  at  the  time  of  the  union,  shall  for  the 
future  belong  to  that  province  and  not  to  the  Dominion. 
In  order  to  construe  the  exception  from  that  enactment, 
wliich  is  created  by  the  11th  Article  of  Union,  it  is 
necessary  to  ascertain  what  is  comprehended  in  each  of 
the  words  of  the  enumeration,  and  particularly  in  the 
word  "  royalties."  The  scope  and  meaning  of  that  term, 
as  it  occurs  in  .sect.  109,  underwent  careful  consideration 
in  the  case  of  Atforney-Gcneral  of  Ontario  v.  Mercer  (1) 

(1)  8  App.  Cas.  767  ;  ante  vol.  3,  p.  1. 
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wliicli    was   ai)|)eal(^d   t<>  this   Board   by  the   Dominion         iswt 

(lovernnient,  in  nunie  of  the  defendant  Morcrr.     In  that  vttohnky- 

case  their  Lordships  wero  ol  opinion  that  the  mention  of  ^'o'KixtHM  "^ 

•mines  and  minerals  "  in  the  context  was  not  enougli  to  ^-'"t-cMitiA 

.k'Drive  the   word  "  rDValties"  of  what  would  otherwise    A'tounk'i- 
r'  ''  CJknki.ai,  OK 

hnve  heen  its  proper  force.  '2;.     The  Earl  of  Sell)nrne,  in      i'anai^ia. 

.leliveriiio;thejud<;'iiient  of  th»>  lioard  said  {'.]) :  "  It  aj)peais,    •imiK"i*-'it. 

however,  to  their    Lordships   to  be  a  falhicy  to  assume 

that  because  the  word  '  roynlties  '  in  this  C(»ntext  would 

not  be  re<,'arded  as  inofHcious  or  insensible,  if  it   were 

ivL,'arded  as  havinj,'  reference  to  mines  and  minerals    it 

)ui,'ht.  therefore,  to  be  limited  to  those  subjects.     They 

>e(*  no  reason  why  it  should   not  have  its  primary  and 

apjiropriate  sense  as  to   (at  all  events)  all  the  subjects 

widi  which  it  is  here  .«  >:i  l  associated,  lands  as  well  as 

mines  and  miu'  "^Is,  even  us  to  mines  and  minerals  it 

licre  necessarily  signifies  lights  belonging  to  the  Crown 

jure  coronae." 

It  is  not  necessary  for  the  purjioses  of  this  appeal  to 
[30')]  consider  whether  the  expression  "  n\valties "  as 
used  in  sect.  109  includes  jura  regalia  other  than  those 
connected  with  lands,  mines  and  minerals.  Attomcy- 
Hiiiernl  of  Ontario  v.  Mercer  (1)  is  an  authority  to  the 
(tiect  that,  within  the  meaning  of  the  clause,  the  word 
"  royalties  "  comprehends,  at  least,  all  revenues  arising 
from  tlie  prerogative  rights  of  the  Crown  in  connection 
with  "  lands,  mines  and  minerals."  The  exception  created 
by  the  11th  Article  of  Union,  from  the  rights  specially  ■ 
assigned  to  the  Province  b\'  sect.  10'.'  is  of  '■  lands  "  merely. 
The  expression  "  lands  "  in  that  article  admittedly  carries 
with  it  the  baser  metals,  that   is  to  say  'mines "and 

(2)HAiii).  Cas.  777;  untc  vol.  3  i>.  13.   (3)  S  Api".  Cas.  778  ;rtii<rvol.  3,  p.  14. 
(1)  S  App.  Cas.  707  ;  autv  vol  3,  p.  1. 
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"  minerals  "  in  the  sense  of  sect.  109.  Mines  and  miut'ial^ 
in  that  sen,se  are  incidents  of  land,  and,  as  such,  have 
been  invariably  t>T<anted,  in  accordance  with  the  unifDiiu 
course  of  Provincial  legislation,  to  settlers  who  purcliasf 
land  in  British  Columbia.  But  jura  regalia  are  not 
accessories  of  land  ;  and  their  Lordships  are  of  opinion 
that  the  i*ights  to  which  the  Dominion  Government 
became  entitled  under  the  11th  article  did  not,  to  unv 
extent,  derogate  from  the  Provincial  right  to  "  royalties" 
connected  with  mines  and  minerals  under  sect.  109  of 
the  British  North  America  Act. 

Their  Loi'dships  do  not  doubt  that  the  11th  Article  of 
Union  might  have  been  so  expressed  as   to  shew,  by 
neeessaryimp]ication,that  some  or  all  of  the  royalties-dealt 
with  by  sect.   109   were  to  pass  to  the  Dominion  alonjf 
with  the  lands  constituting  the  railway  belt.     But  theie 
is  not  a  single  expression  in  the  context  which  is  appli- 
cable to  gold  or  gold-mining  rights.     On  the  other  hand. 
the  whole  terms  of  the  Articles  of  Union,  as  well  as  of 
the  subsequent  agreement  of  1883,  appear  to  their  Lord- 
ships to  point  to  the  conclusion  that  the  high  contracting 
parties  were  dealing  with  public  lands,  in  so  far  as  these 
were  available  for  the  ordinary  purposes  of  settlement, 
and  had  either  excluded  gold  mines  from  their  arranoe- 
ments,  or  had  them  not  in  contemplation.     It  is  right. 
however,  to  notice  that  the  learned  Chief  Justice  refers 
to  a  minute  of  the  Council  of  British  Columbia  containing 
the  recommendation  of  a  committee  which  was  communi- 
cated to  the  Government  of  Canada,  as  evidencing  an 
understanding,  on  the  part  of  the  Provincial  Government 
[306]  that  mines  of  gold  and  other  precious  metals  were 
to  be  conveyed  along  with  the  belt  lands.     The  passage 
upon  which  the  i earned  Chief  Justice  relies  is  in  these 
terms  : — "  That  it   be   one   of  the   conditions  that  tht^ 
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Dominion  Government,  in  dealing  with  lan<]s  in  this 
Piovince,  shall  establish  a  land  system  equally  as  liberal, 
both  as  to  mining  and  agricultural  industries,  as  that  in 
force  in  this  Province,  at  the  present  time,  and  that  no 
delay  take  place  in  throwing  open  the  land  for  settle- 
ment." (1)     The  words  "  mining  and  agricultural  indus-         

tries,"  taken  per  se,  might  be  of  dubious  import,  becaase     -Tudgment 

tlicv  would  not  disclose  whether  gold  digging  was  referred 

to  as  one  of  the  mining  industries      iiut  these  industries 

are  described  as  an  integi-al  part  of  tlK  "land  system;" 

and  when  it  is  considered  that,  at  the  date  of  the  report 

the  system  of  land  settlement  in   the  Province,  which 

included    the   baser   metals,   was    regulated    by    special 

■ctatute  and  that  gold  mines,  which  were  not  given  oft'  to 

settlers,  were  not  treated  as  part  of  that  system,  but  were 

the  subject  of  separate  legislation,  it  becomes  apparent 

that  the  cominittee  did  not  make  any   reference  to  gold 

ill  their  recommendation. 

Their  Lordships  are  for  these  reasons  of  opinion  that 
tlie  judgment  appealed  from  must  be  reversed,  and  that 
it  ought  to  be  declared  that  the  precious  metals  within 
tlie  railwaj  belt  are  vested  in  the  Crown,  subject  to  the 
control  and  disposal  of  the  Government  of  British 
C'olundjia,  and  they  will  humbly  advise  Her  Majesty  to 
that  effect.     There  will  be  no  order  as  to  costs. 

Judgments  in  Supremi:  Court  of  Canada. 

[Reported  14  Can.  S.  C.  R.  ,^//.7.] 

Ritchie.  C.J.— 

By  the  lltli  paragraph  of  the  Order  in  Council,  under  which 
British  Columbia  wtis  admitted  into  the  union,  it  is  provided  : — 
"  And  the  Government  of  British  Columbia  agree  to  convey  to  the 


(1)  14  Can.  S.  C  R.  p.  361 ;  post  p.  2t>2. 
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Dominion  Government,  in  trust,  to  be  appropriated  in  such  mannei 
as  the  Dominion  Government  may  deem  advisable  in  furtherance  of 
the  construction  of  the  said  railway,  a  similar  extent  of  public  latds 
along  the  line  of  railway  throughout  its  entire  length  of  liritish 
Columbia  (not  to  exceed,  however,  twenty  (20)  miles  on  eacb  "'de  of 
the  said  line)  as  may  be  appropriated  for  the  same  purp  ;  by  the 
Dominion  Government  from  the  public  lands  of  the  North-West 
Territories  and  the  Province  of  Manitoba  :  Provided  that  the  (]uan- 
tity  of  land  which  may  be  held  under  pre-emption  right  or  by  crown 
grant  within  the  limits  of  the  tract  of  land  in  British  Columbia,  tn 
be  so  conveyed  to  tho  Domin'on  Government,  shall  be  made  good 
to  the  Dominion  irom  contiguous  public  lands  ;  and  provided  fiii  tlier, 
that  until  the  commencement,  within  two  years,  as  aforesaid,  from 
the  date  of  the  Union,  of  the  construction  of  the  said  railway,  the 
Government  of  British  Columbia  shall  not  sell  or  alienate  any 
further  portions  of  the  public  lands  of  British  Columbia  in  ivny  other 
[355]  way  than  under  right  of  pre-emption  requiring  actual  residence 
of  the  pre-emptor  on  the  land  claimed  by  him.  In  consideration  of 
the  land  to  be  so  conveyed  in  aid  of  the  construction  of  the  said 
railway,  the  Dominion  Government  agree  to  pay  to  British 
Columbia  from  the  date  of  the  I'nion,  the  sum  of  §1(M>,000  i)er 
annum,  in  half-yearly  payments  in  advance.'' 

On  the  8th  of  May,  1880,  the  Legislature  of  British  Columbia 
passed  the  following  statute  ;— 

"An  Act  to  authorize  the  grant  of  certain  public  lands  on  the 
mainland  of  British  Columbia  to  the  Government  of  the  Dominion 
of  Canada  for  Canadian  Pacific  Railway  purposes  : — 

*'  Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  British  Columbia,  enacts  as 
follows  : — 

"  1.  From  and  after  the  passing  of  this  Act,  there  shall  be,  and 
there  is  hereby  granted  to  the  Dominion  (Jovernment  for  the  purpose 
of  constructing  and  to  aid  in  the  construction  of  the  portion  of  tlie 
Canadian  Pacific  Railway  line  located  between  Burrard  Inlet  and 
Yellow  Head  summit,  in  trust,  to  be  appropriated  in  such  manner 
as  the  Dominion  Government  may  deem  advisable,  a  similar  extent 
of  public  lands  along  the  line  of  railway  before  mentioned  (not  to 
exceed  twenty  miles  on  each  side  of  the  said  line)  as  may  be  ai^pro- 
priated  for  the  same  i)urpo3e  by  the  Dominion  from  the  public  lands 
of  the  North-\N'est  Territories  and  the  Province  of  Manitoba,  as  pro- 
vided in  the  Order  in  Council,  section  11,  admitting  the  Province  of 
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Britisli   C'llumbia  into  conreilcration.     Tlio  land   intondcd  to  bo  i^<>,q 

lienby  conveyed  is  more  iiarticularly  dcscribod  in  a  dcspa'cli  to  the  '— -' 

ATTOUNKY" 

Lit  uteuant-rJovornur  from  the  Honourable  tho  Secretary  of  State,    Gknkualof 
(litetl  the  Slist  day  of  May,  1878,  tin  a  tract  of  land  lying  along  the        Hurnsii 
line  of  s;dd  raiUvay,  boginniir^  at  Engliah  P>Myor  T)nrrard  Inlet  and  '^,'_ 

folliiwing   lie  Frascr  River  to  Lyttnn  ;  ttieuce  l)y  (lie  valley  of  tho     Attohnky- 
River  Thompson  to  Kainloops  ;  thence  up  the  valley  of  the  Nirth     'c.\k\i)a. 

Thompson,  passing  near  to  Lakes  Allireda,  and  Cranl;erry,  to  Tete  

,l;iu;ie  '  aelic  :  thence  uj)  the  valley  of  the  Fraser  River  to  the  summit       (;.\y\i)A 

(if  Vellow  Head,   or  boundary  1)etvveen  I'riiisli  Colinnbia  and  tbo  

North-West  Terri^oiies,  and  is  jilso  detined  on  a  jilan  iicccjuipanying  "'"'      ' '  ' 

a  further  despatch  to  the  Lieutenant  (iovernor  from  he  said  Sec- 
ret iry  of  State,  dated  the  L'3rd  day  of  Septoniber,  1878.  The  urant 
nf  tiie  .said  land  shaU  be  subject  (ptherwise  to  tlie  cnditions  coii- 
i.iiiied  in  the  said  lltli  section  of  the  terui.s  of  nniou. 

'•  2.  This  Act  shall  not  alF.  cfcor  prejudice  the  riL.dits  of  the  public 
wiili  respect  to  common  a  .d  piddic  liighwaya  existii.g  at  the  date 
hereof  within  the  limits  of  tlie  lands  hereby  intended  to  Ijo  con- 
veyed. 

r:5"()]  "  3.  This  Act  m.iy  ho  cited  iis  '  An  A' t  lo  grant  public  lands 
Oil  the  mainland  to  the  Dominion  in  aid  of  tlie  Canadian  Pacific 
Hailwav,  ls8(t."' 

In  August,  1  •'8I],  the  Hon.  Sir  .\lexandor  Campbell,  Minister  of 
•histico,  visited  British  Columbia,  and  adju.sted  with  the  pro  incial 
g()vennnent  certain  matters  in  difference  betwien  tiie  tv.o  govern- 
nionts,  w'dch  adjustment  led  to  the  passage  of  tlie  j)rovincial 
stalute  reffciTcd  to  in  the  case. 

The  following  is  a  copy  of  the  statute  : — 

47  Vict.  c.  14.     "  An  Act  relating  to  the  Island  Railway,  the  Grav- 
ing Dock,  and  Railway  binds  of  the  province. 

[mh  Jkroulnr,  1883.] 

"  Whereas  ncgoti.ations  between  tho  (Jovennients  of  Canada  and 
British  Columbia  have  been  recently  iie.nding,  relative  to  delays  in 
the  co:nmencenient  and  constriictiim  of  the  Canadian  Pacillc  R.ail- 
way  and  relative  to  tho  Island  Railway,  the  Graving  Dock,  iind  tho 
Rndu ay  lands  of  the  province. 

"And  whereas  for  the  purpose  of  settling  all  existing  disputes 
between  the  two  governments  it  hath  been  agreed  as  follows  : — " 

The  agreement  is  then  set  out  at  length  and  tlio  Act  proceeds  : — 

"Tlierefore  Her  Majesty,  by  and  with  the  advice  and  consent  i  f 
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the  Legislative  Assenilily  of  tlie  Province  of  British  Columbia,  enacts 
as  follows  : — 

"1.  The  hereinbefore  recited  agreement  shall  be  and  is  hereby 
ratified  and  adopted. 

'■  2.  Section  1  of  the  Act  of  th(5  Legislature  of  British  Columbia. 
No.  11  of  1^80,  intituled  '  An  Act  to  authorize  the  grant  of  certiia 
public  binds  on  the  mainland  of  British  Columbia  to  the  Oovern- 
mcnt  of  the  Dominion  of  Canada  for  Canadian  Pacitic  Railwav 
purpcses,'  is  hurcby  amended  so  as  to  read  a«  follow.s  :— 

Ritchie,  C.  J.       "  From  and  aftiT  the  paiisiii'^  of  this  Act  there  sliail  be,  and  tluu 
is  hereby  granted  to  tlio  Dominion  Governmoiit  for  the  piu'po  e  of 
c  >n.structin'4  and  to  aid  in  the  constiuctioa  of  the  juirtioii  of  the 
Canadian  Pacitic  Kailwav  on  the  mainland  of  Briti.sh  Columbia,  in 
trust,  to  be  appropriated  as  th     Dominion  Covernment  may  d"  cm 
advisable,   the  jjublic  lands  along  the   lino  of  the   railway    befun- 
mentioned,  wherever  it  ma}'  be  linally  located,  to  a  width  of  tut'.itv 
miles  on  each  side  of  tho  said  line,  as  provided  in  the   Ordm-  in 
Council,  sect.  11,  admitting  the  Trovince  of  British   Columbia  int' 
[3.")7J  confederation  ;   bit  nothing  in  this  section  contained  «li;ill 
prejudice  ti  o  right  of  the  province  to  receive  and  be  paid  !)}•  tin 
Ddininion  Covernmcnt   the  sum  of  §100,000  per  annum,   in  lialf- 
3'early    payments  in  advance,   in  consideration  of  thelnds  so  con- 
veyed, as  provided  in  sect.    11  of  t lie  Terms  of  Union  ;  provided 
always,  that  the  line  of  railway  before   referred  to  shall    lie  (  nc 
continuous  line  of  railway  only,  connecting  the  sea-board  of  British 
Columbia  with  tho  Canadian  Pacific  Railway  now  under  ci)nstruc- 
tion  on  the  east  of  the  Rocky  Slountains. 

''3.  There  is  hereby  granted  to  the  Dominion  Government,  for 
the  pui'pose  of  constructing,  aiid  to  aid  in  the  construction  (.f  a 
railway  between  Es(piimalt  and  Nanaimo,  and  in  trust  to  l)e 
appropriated  as  they  may  deem  advi.sable  (but  save  as  is  herein- 
after excepted),  all  that  piece  or  parcel  of  land  situate  in  Vancouver 
Island,  described  as  follows  :  " — 

Then  follows  a  de-cription  of  the  land  and  in  addition  No.  7  :— 

"  7.  There  is  hereby  granted  to  the  Dominion  Government  three 
and  a  half  million  acres  of  land  in  that  portion  of  the  Peace  River 
district  of  British  Columbia  lying  east  of  the  Rocky  Mountains  and 
adjoining  the  North  West  Territory  of  Canada,  to  be  located  by 
tho  Dominion  in  one  rectangular  block." 

On  tho  argument  ol  this  case  it  was  not  contended  on  the  part  of 
the  Province  oi  British  Columbia  that  tho  lands  mentioned  in 
section  2  of  the  Act  of  British  Columbia,  47  Vict,  c.  14,  did  not 
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ti)  the  Dominion  Government.     The  sole  question  raiseil  and 


188!) 


ar'ued  is,  <'is  to  the  riyht  to  the  precious  metals  in,  upon  w  under 
those  lands. 

Tlio  principle  acted  on  in  the  construction  of  f^ranls   or  convey- 
iiiici'9 1 1  private  persons,  namely,  that  by  a  grant  of  land  from  tlie 
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CriA\  11  the  precious  metals  would  not  pass  unloss  the  intentioii  of    (Jknkualof 

fill.' I'li'^vii  that  they  should  pass  was  expressed  in  aiit  and  precise      ('.\n.vda, 

ffiji(l>,  i^  in  no  way,  in  my  opinion,  applicable  to  the  present  case.        g,.j,   q_ 

This  IS  not  to  be  looked  upon  as  a  transaction  t>etween  the  Crown       Canada. 

ami  a  jjiivato  individual,  or  to  be  f^ovornod  by  principles  applicable  j|it(jiiif,    (',  ,j, 

tu   tnuuifcrs   between   private    parties.      Tiiis    was    a    statutory  

,irrani,'ti!iient  between  the   government  of  the  Duminion  and    the 

jrnverniiient  of  British  Columbia,  in  settlement  of  a  constitutional 

[.i5S|(|uesti(in  bet,voen  the  two  gnvernments,  or  rather,  giviiii^  effect 

t(i,  iiiul  carrying  out,  the  constitution  ■!  com[)act  under  wiiich  Brit- 

ishColunibiaboc  luio  part  and  naroel  of  the  Dominion  of  Cana  la,  and 

a«;i  \i;wi  of  that  arrangement  ilie  government  of  British  Columbia 

nliiiqiiished  to  the   Dominion  of  Canidi,  sn  rei)resented   bj'  tha 

liiutTiior  General,  all  right    to  certiin   publio  lands    ueLmging  to 

theCiown,  or  to  the  Province  of  British  Colum  'ia  as  represented 

l)v  til'   Lioulenant-Governor  ;    it  was    a    statutory     tr.msfer    or 

ivliu'|uisluaent  by  the  Province  of  British  Oohunbia  of  the  right  of 

th;it  iiniviiice  in  or  to  sucli  public  lands  to  the  Dominion  of  Canada 

til  1)0   managed,    controlled,    and   dealt   with   bj'    the    Dominion 

^'ove^nllent    in'  as  full  and  ample   a  manner  as    the    provincial 

'.'iivci'iiuiunt  c^iuld  have  done,  had  no  such  Act  been  passed,  and,  in 

my  ii|iiiiion,  having  the  same  force  and  ofFect  as  if  the  B.  N.  A.  Act, 

instead  of  declaring  that  the  several    provinces   should  retain   all 

their    respective     public     property,     etc.,     and     that    all      lands 

lielon^iiig  to  the  several  provinces  should  continue  to    belong  to 

ilie  several   provinces,   there  had  been  engrafted   thereon  an  ex- 

ce;ti(in  of  certain   portions   of   such  public  lands    vdiich    should 

belong  to  the  Dominion  (Jovernment.    This,  it  s  ems  to  me,  is  just 

wliat  the  legislature  of  British  Columbia  intended  to  do  and  did  do. 

Tliero  was  no  necessity  lor  any  grant  or  conveyance  ;  in  fact  there 

cmikl  be  no  grant   or  conveyance  from  the  Crown  to  the  Crown. 

The  title  to  the  land  was  never  out  of  the  Crown,  but  was   in  the 

Crown  as   represented   by    the    Lieutenant-Governor  of    British 

Culiiiubia;  and  when  the  Legislature  of  British  Columbia  granted 

tn  the  Doniinon  of  Canada  the  interest  the  Province   of  British 

Columbia  had  in  these  public  lands   the  right   to  deal  with,  and 

(lisiii'se  <  1,  the  lands  which  belonged   to   the  Province   o''  British 
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Onlumln'a  pn.iscil,  by  ojieratioii  of  thesbituto,  to  the  use  and  cDntroI 
f.35!Vj  (if  the  Doiuiiiion  novcrmuuiit  as  roprosoiited  lij'  the  (iover- 
ii(ir-(jeiiei'iil,  in  l)e  doiilt  with  by  the  Dominion  rjovoriiino  it  in  all 
respects  .is  the  Province  of  Britisli  Oi'lumbia  c(jn!d  li;ive  dnue,  tlie 
title  to  the  hvnds,  as  1  suid  befoi-e,  continuing,'  ilirongliout  in  thi. 
Cro^'n,  tlie  disp'  sal  or"  t!io  Ian  Is  or  the  right  of  doiiling  will:  that 
tiUo  b'ing  sinudy  tninsferrod  from  the  government  of  ib'itisli 
Columbia  to  thegovernmont  of  the  Dominion,  and  conseipi,  uth- 
wh.'itever  coiiti'oi  over,  or  riglit  or  interest  the  Province  of  l>rilis!i 
Cuhimbiii  had  in  these  lands  when  subject  to  the  contr,)!  if  t!i(, 
govenimeni;  '  f  P)ritish  C'obunbia  ceased  by  the  logislaf'dn  d' 
British  Columbia,  and  such  control,  riidils  ;uid  interest  were  ih.iv 
b}'  transferred  to  the  govtrumeiit  of  Cana.La  in  a:i  full  and  ariiplu  h 
maitner  as  they  lind  been  ludd  and  i-njuyed  by  the  Proviurc  i.f 
British  Cohuubia. 

'i  lie  oidy  r^.'-ervalii'M  or  limitatinu  on  \lie  Dcjminion  (Jovenimoiu 
in  tin-  approp!  iation  of  public  lands  along  the  line  of  railwaj  h  to 
be  fonml  in  the  second  section  of  the  Act  of  British  Columbia, 
passed  on  the  Hth  of  I\Iay,  l.-*SO,  which  proviiies  that  "  this  Act  s]i;i!l 
nut  alTect  "r  i>rejudice  the  rights  of  the  public  with  respuct  to 
common  or  publio  liighways  existing  at  the  date  thereof  within  tlio 
limits  of  the  lands  Iiereby  intended  to  be  conveyed."  Beyond  this 
1  can  discover  no  exception  or  reservation,  narrowing  (  r  liinitin / 
the  right  of  the  Crown,  as  represented  by  the  Dominion  (bivtrn- 
nieiit,  fr.-m  that  possessed  by  the  (Jovci'nment  of  British  CdI- 
unibia  .'IS  reprcst-nting  the  Crown  jirevious  to  the  transfer,  aiu 
theref(jre,  in  my  opinion,  the  prerogative  rights  of  the  Crown  in 
such  public  lands  simply  continued  in  the  Crown  as  represented  Ijy 
the  Dominion  of  Canada  instead  of  in  the  Crown  as  represented  by 
the  tiovernment  of  British  Columbia. 

11'  we  look  at  the  negotiations  which  preceded  the  final  arr;m^'t;- 
[300]  ment  as  set  out  in  the  Act  it  will,  1  think,  appear  tnlcralilv 
clear,  as  a  matter  of  fact,  that  it  was  the  interition  of  the  govermiiuat 
of  British  Columbia  that  the  mines  should  pass  to  and  be  uuil^r 
thecontrol  of  the  Dominion  government.  This  appears  to  me  to  be 
indicated  in  the  British  Columbia  minute  o'  coinicil,  date^'  JOth 
Februarj',  1883,  and  transmitted  to  the  government  of  Canada  on 
the  same  day.  The  council  having  had  under  consideratiou  tlie 
subject  of  the  diy  dock,  railway  lands  and  tli:!  island  railway,  re- 
ported, after  dealing  with  the  dry  d<^ck  (juestion  and  after  discuss- 
ing the  island  railway  question  and  atlirming  the  obligatiim  of  the 
Douiiniiin  Government  to  buihl  it  as  a  part  of  the  Canadian  Pacific 
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Railway,  tho  co'iiniittee  pr^ceedt-d  to  di.scuss  the  subjoct  of  the 
raihvay  liinila  of  British  Columbia,  and  tho  report  inter  alia 
says  ;— 

"  Tliat  tlio  conunitteo  l>j- an  order  in  comicil  of  4th  May,  18S0, 
stilted  that  in  the  event  of  railway  work  being  actively  prosecuted, 
the  application  of  the  Dominion  Government  throu<^li  Mr.  Truteh 
contained  in  Mr.  Trutoh's  letter  of  tho  Uth  April,  ISKO,  Hhould 
receive  a  liberal  consideration,  anil  suggested  thai  the  lands  which 
iiii"lit  be  considered  valueless  f  r  agricultural  or  economic  jair- 
poses  should  bo  defined,  and  that  the  Dominion  (iovernment 
should  indicate  the  laiids  wliich  might  be  desired  in  lieu  of  the 
valueless  lands,  and  to  state  how  the  Dimiiiiou  Coveriunent 
iiiopused  to  deal  with  them.  That  I\Ir.  Truteh  replied  to  this 
oi'ilerby  a  letter  dated  8th  May,  1880,  to  which  no  reply  a^ipears 
toliave  been  given. 

"It  is  admitted  that  a  very  considerable  portion  of  the  lands  in- 
chicled  in  the  railway  belt,  and  of  the  lands  contiguous  to  those 
lamls  which  have  been  dealt  with  by  the  province,  consist  of 
impassable   mountains  and  rocky    huuld    useless   iov    agricultural 

purposes. 

"Tile  committee  feel  satisfied  that  a  settlement  of  this  question 
will  conduce  to  the  best  interest  ■•  of  the  province  and  enable  the 
cuuntry  to  settle  up." 

.\ii(l  the  committee  go  on  to  say  : — 

"That  tho  land  on  tho  east  coist  of  Vancouver  Island  has  been 
o)!itinuou.sl3' withlield  from  SL't;lenient  since  July,  irfTo,  y\\>  to  the 
present  time,  and  tiie  develnpnient  of  that  fertile  tract  of  country 
abounding  in  mineral  wealth  has  been  retanled  to  an  incalculable 
extent,  and  t  e  commercial  and  indu.strial  interests  of  an  important 
section  of  the  province  have  been  pr>>judieially  affected  to  a  serious 
[301]  degree. 

"The  comuiittee  therefore  recommend  as  a  basis  of  settlement  be- 
tween the  Goverumouts  of  tlio  Domioion  aini  the  province  <jf  the 
railway  and  railway  lands  (iue.~tion,  that  tho  D.nninion  Government 
bo  mgcutly  reiiuested  to  carry  out  i'.s  obligation  to  the  province  by 
eoiuni.'ncing  at  the  earliest  possible  period  tlie  CLUstructinu  of  the 
island  railway,  aiid  complete  the  same  with  all  practicable  despatch  ; 
or  by  giving  to  t'.ie  province  such  fair  compensation  for  failure  to 
build  such  island  railway  as  will  enable  the  government  of  the  pro- 
vince to  build  it  as  a  provincial  work  and  '  pen  the  oast  coast  iauds 
for  settlement  itiul  tlmt  the  Dominion  Government  be  earnestly  re- 
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quested  to  take  over  the  graving  dock  at  Eaquimalt,  upon  such 
terms  as  shall  recoup  and  relievo  the  province  of  all  oxponse  in 
respect  thereof,  and  to  complete  and  operate  it  as  a  Federal  work, 
or  as  a  joint  Imperial  and  Dominion  work,  and  the  coimnittee 
further  recommend  that  in  lieu  of  any  expensive  and  dilatorv 
method  ui  ascertaining  the  exact  acreage  of  lands  alienated  within 
the  railway  belt  and  otliorwise  rendered  unavailable,  there  bo  set 
apart  for  tlie  use  of  the  Dominion,  a  tract  of  land  of  2,()00,(HJO acres 
in  extent  to  be  taken  up  in  blocks  of  not  less  than  500,000  acrts  in 
such  localities  on  the  main  laud  a.s  may  be  agreed  upon,  the  lunl  to 
bo  taken  up  and  defined  within  two  years,  and  that  it  be  one  of  the 
conditions  that  the  Dominion  Government  in  dealing  with  lamls  in 
this  province  shall  establish  a  land  system  equally  as  liberal  both  as 
to  mining  and  agricultural  industries,  as  that  in  force  in  this  province 
at  the  present  time,  and  that  no  delay  take  place  in  throwing  open 
tlie  land  for  settlement. 

"  The  connnittee  advise  tliat  the  recommendations  be  approved, 
and  that  a  copy  be  forwarded  to  the  Honourable  Secretary  of  State 
for  Canada." 

What  is  the  meaning  of  this  last  paragraph  if  it  is   not   that  the 
Government  of  British  Columbia  knew  and  intended  that,  in  deal- 
ing with  tiio  jiublic  lauds  in  the  province,    the    Dominion   gdvorn- 
nient  watj  to  have  the  control  of  such  public  lands  including  both 
mining  and  agricultural  industries  connected  therewith  ?     And  how 
could  they  deal  with  the  mining  industries  if  i  o  interest  in,  or  ton- 
tr(jl  over,  the  mines  passed  to  tiie  Dominion  government  \    That 
apart  from  this  when  the  public  land.s  of  the  province,  set  apart  by  the 
legislation  of  the  Province  of  British  Columbia  for  the  construction  of 
the  Canadian  Pacific  Railway,  ceased  by  such  Ugislation  to  belong 
[362]  to  that  province  that  province  necessarily  ceased  toha^f  any 
interest  in  the  mines  under  these  lands,  because  the  province  only 
obtained  an  interest  in  the  mines  by  reason  of  their  being  part  and 
parcel  of  the  i)ublic  lands  of  the  province  ;  when  therefore,  the 
public   lands  in  question   ceased   to   be   the  public   lands  of  the 
province,    the    mines    forming    part  of    such   public   lands,   as  a 
necessary  consequence,   ceased    to   belong   to   the   province.     No 
doubt  the  mines  might  have  been  reserved  to  the  province,  but 
such  not  having  been  the  case,  they  passed  to  the  Dominion  as  part 
and  parcel  of  the  public  lands  granted  to  them  by  the  Province  uf 
British  Columbia. 
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[Trajisiafet/.] 

FOURNIER,   J.  : — 

Tlie  question  raised  in  this  case  is,  whothnr  the  Federal  Govern- 
ment or  the  Local  Government  of  British  Columbia  has  the 
property  in  the  mines  of  precious  metals  granted  by  tbe  latter 
government  to  the  former  in  aid  of  tho  construction  of  the  Cana- 
dian Pacific  Railway  ?  If  the  point  was  as  to  the  rights  of  the 
Crown  to  the  mines  of  gold  and  silver  included  in  a  grant  to  a 
subject,  the  question  would  be  free  from  difficulty.  It  was  settled 
long  a-jo  by  English  decisions  which  are  deemed  to  lay  down  the  law 
(HI  this  subject ;  and  especially  by  The  Great  Case  of  Mines  {\).  And 
reference  may  be  made  to  the  discu-'sion  of  this  case  in  Brown's 
edition  (1878)  of  Bambrid,'e's  Treatise  on  the  Law  of  Mines  and 
Minerals,  pp.  122,  128.  In  a  case  of  WooUey  v.  Attorney-Oe^ieral 
of  Victoria  (2)  Sir  James  Colvile  in  giving  judgment  expressed 
himself  as  follows  ;  "  Now,  whatever  may  be  the  reasons  assigned 
in  the  case  in  Plowden  for  the  rule  thereby  established,  and  whether 
tliey  approve  themselves  or  not  to  modern  minds,  it  is  perfectly 
clear  that  ever  since  that  decision  it  has  been  settled  law  in 
[;!il3]  England  that  the  pierogative  right  of  the  Crown  to  gold  and 
silver  found  in  mines  will  not  pass  under  a  grant  of  land  from  the 
Crown,  unless  by  apt  and  precise  words  t!:e  intention  of  the  Crown 
bo  expressed  that  it  shall  pass."  The  law  of  England  on  this  sub- 
ject unquestionably  forms  part  of  the  law  of  British  Columbia.  It 
follows  that  the  principle  laid  down  in  the  foregoing  decision 
' '  th  t  the  prerogative  right  of  the  Crown  to  gold  and  silver  found 
in  mines  will  not  pass  under  a  grant  of  land  from  the  Crown, 
unless  by  apt  and  precise  words  the  intention  of  the  Crown  be 
expressed  that  it  shall  pass,"  must  be  applied  here. 

Tiie  fact  that  the  grant  in  this  case  was  not  to  a  subject,  but 
purported  to  be  made  by  the  Crown  to  the  Crown  has  been  thought 
to  furnish  an  argument  by  which  this  questioa  can  be  solved.  It 
lia^  been  said  indeed  that  it  would  obviously  be  absurd  to  suppose 
tliat  Her  Majesty  could  treat  or  contract  with  herself.  The  learned 
counsel  for  the  respondent  contends  that  Her  Majesty  being  always 
invested  with  the  right  to  the  lands  and  mines  in  question,  the  Act 
of  47  Vict.,  c.  14  has  no  effect  beyond  declaring  that  the  lands  of 

(1)  Plow.  310.  (2)  2  App.  Gas.  163,  168. 
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which  the  Crown  was  iij*  tothiit  tiiuo  st.izod  in  tli«  iiaiiio  of  Britinli 
Ccluiiibia  were  thenceforth  to  be  vested  in  the  Crown  for  the  benofit 
of  tlio  Doniininn  of  Cimnda.  But  thia  is  merely  to  repeat  the  <juor- 
tioii  under  consideration  and  not  to  answer  it. 

In  our  8y.iteni  of  government,  Ht-r  Majesty  as  head  of  the  exe- 
cutive, whetlier  federal  or  provincial,  must  bo  deemed  to  be  prcfli.nt 
in  each  government,  having  in  each  the  rights  and  prer(jgnti\os 
given  her  by  the  B.  N.  A.  Act.  As  chief  of  theao  difl'erent  gdv- 
ernmcnts,  bIio  is  not  to  be  consldeied  as  present  in  licr  charade  i- 
of  (^Uieen  of  the  Btitisli  Empire,  but  only  as  Queen,  and  exercisinjr 
only  those  rights  and  prerogatives  to  her  assigned  by  the  laws  ami 
constitution  of  each  government.  It  is  not  true  in  fact  to  say  tlmt 
Her  Majesty  as  chief  of  the  federal  executive  is  the  saiuo  legal  piM- 
sonaL'o  as  Her  Majesty  regarded  as  chief  of  the  T'rovincial  executive. 
[304]  for  we  cannot  then  distinguisji  the  dilierent,  and  not  solddin, 
conflicting  iittributos  which  the  Constitution  confers  upon  ho! . 
Certainly  there  is  nothing  anomalous,  much  less  absurd,  in  sayini/ 
tha"  the  Queen  represented  by  the  Provincial  executive  of  Briti.sli 
Columbia  can  treat  or  contract  v.ith  the  Queen  represented 
by  the  Federal  executive  witliout  its  being  ))08sible  for  either  of 
those  governments  either  to  lose  i)v  gain  anything  thereby.  Tliey 
will  on.ly  be  boi;nd  by  the  agreements  entered  into  between  them. 
The  Queen  represents  tli'Mu  b^ith  within  the  limits  of  their  respective 
powers,  and  in  fact  it  is  tl^  twc,  governments  which  contract 
together  with  her  consent.  The  naked  gener/d  proposition  hiid 
down  without  any  qualification  by  the  learned  coun  el  for  the  rcspon- 
«lent,  that  "The  title  to  land  and  to  the  minerals  has  at  all  times 
been  in  the  Cro  vn"  might  be  true  if  it  were  oi  ly  a  (question  as  to 
property  belonging  to  Fler  Majesty  bj'  virtue  of  her  royal  pren^ga- 
tive,  but  when  applied  to  the  proj)erty  with  which  Her  Majesty  is 
investtd  by  force  of  a  provinoiid  stiitute,  it  is  only  true  so  far  as 
niodiiied  liy  tiie  restrictions  imposed  by  the  statute  or  by  those 
which  might  be  attached  thereto  by  jjrovincial  legislation. 

By  i^ect.  i)L',  suli-s.  5  of  the  B.  N.  A.  Act  the  side  and  manage- 
ment of  public  binds  and  woods  and  forests  bel(;ng  to  the  Province. 
Section  109  goes  further  and  declares  that  not  only  the  lands  but 
the  mines,  minerals  and  I'oyalties  shall  also  beloui;  to  the  Provinces. 
The  language  of  ;hese  sections  shows  that  it  was  not  supposed  that 
the  pi*pprty  in    the   mines  h.is    passed  by  implication   wiih  the 
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soil,  siiico  tliivb  was  hikIo  tho  siiWjoct  nf  a  Roparato  dispoHition. 
Mnreovor  by  the  docision  of  this  Court  aiul  confinnod  by  the 
Privy  Cduncil,  in  the  case  i)f  Attorneij-Ucutrdl  \.  Mcffcr  (I) 
ihi)  exjtrcKsiou  "royalties"  infection  109  has  been  interpreted  aa 
[Sd")]  including  the  royal  prerofjatives  on  tho  aubjoct  of  property. 
Minos  of  gold  and  silver  thorefore  under  the  B.  N.  A.  Act  belong 
lo  the  provinces,  and  their  respective  governments  alone  have 
tho  right  to  exercise  tin-  royal  prerogative  in  this  respect.  It  f(d- 
lows  tiiat  this  prerogative  can  neither  be  surrendered  nor  nm^dified 
unloss  by  an  act  of  the  legislative  or  executive  power  of  the  i)ro- 
viin-ial  governments,  alienating  tho  saiie  in  terms  explicit  and 
uiKiufilitifd. 

Can  we  then  in  the  agreement  entered  into  betweiui  the  two 
govurnnients  as  to  the  entry  of  IJriti.sh  Columbia  into  confederation, 
or  in  the  legislation  of  the  respective  governments  upon  the  sub- 
ject of  grant  of  lands  in  aid  of  the  construction  of  the  Canadian 
Pacitic  Railway,  Hnd  any  dispositions  or  expressions  involving  an 
tvpresH  surrender  of  tlie  mines  of  gold  and  silver  contenipora- 
iioiinsly  with  tliat  uf  the  lands  >.  To  ascertain  this  we  must  refer 
to  tho  main  transattioiis  of  the  two  governments  on  this  ni^ittcr. 
liy  tLe  eleventh  paragia[)ii  of  the  conditions  agreed  U|)on  by  the 
respective  governmenl.-^,  tho  Federal  guvernment  bound  itself 
within  two  years  from  the  Act  of  uni'in  to  conmience  ilio  constiuc- 
tion  of  tho  Canadian  Pacitic  Raiiwiiy,  which  was  one  of  the  condi- 
tions of  the  entry  of  British  Columbia  into  cotifoderation. 

The  (jovernmeni  of  British  Columbia  on  their  part  in  aid  of  rho 
con.struction  of  that  road  liecame  liound  as  followfi  :  "To  c  nvey 
t '  tho  Dominion  (luvertunent,  in  trust,  to  bo  appro]>riatod  in  such 
mimner  as  the  Dominion  fjovernment  may  deem  advisable  in  fur- 
tliorauce  of  the  cour-itruction  of  the  said  railway,  h  similar  extent  of 
pviblic  lands  along  the  lii.e  of  the  raiUvay  throughout  its  entire 
length  in  British  Columbia,  not  to  exceed,  however,  twenty  (20) 
miles  on  each  side  of  said  line,  as  may  be  appropriated  for  the  same 
l)iirpose  by  the  Dominion  Government  from  tho  public  lands  in  the 
North-west  Territo^-ies  and  the  Province  of  Manitoba  ;  Provided, 
that  tho  (]uantity  of  land  which  may  be  hold  under  [)re-emption 
right  or  by  Crown  grant  within  the  limits  of  the  tract  of  land  in 
Biitisli  Columbia  to  be  so  conveyed  to  the  Dominion    Government 

(1,1  8  App.  C'as.  707  ;    ante  vol.  3,  p.  1. 
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[3(>(i]  Hhall  1)6  inadu  good  to  the  Dominion  from  coutigiioii!}  pultlic 
limds  ;  and,  provided  further,  that  until  the  comnionceinont  within 
two  years  hr  aforoBaid  from  the  date  of  the  union,  of  tlie  construction 
of  the  said  railway,  the  Government  of  British  Columbia  shall  not 
sell  or  alienate  any  further  portions  of  the  public  lands  of  British 
Columbia  in  any  other  way  than  under  right  of  pre-emption,  re- 
quiring actual  residence  of  the  pre-emptor  on  the  land  claimed  by 
him.  In  consideration  of  the  land  to  be  so  conveyed  in  aid  of  tlio 
construction  of  the  said  railway,  the  Dominion  Government  ngroe 
to  pay  to  British  Columbia,  from  the  date  of  the  union,  the  sum 
of  one  hundred  thousand  dollars  per  annum,  in  half-yeaily  pay- 
ments in  advance." 

Subsequently  the  Legislature  of  British  Columbia  in  order  to 
give  effect  to  the  undertaking,  set  out  in  the  eleventh  section  as 
above  cited,  passed  the  Act  43  Vict.  c.  11,  whif'h  contains  the 
following  provision  : 

"  There  is  hereby  granted  to  the  Dominion  Government  for  the 
purpose  of  constructing  and  to  aid  in  the  construction  of  the  por- 
♦•-ion  of  the  Canadian  Pacific  Railway  lino  located  between  Burrard 
Inlet  and  Yellow  Head  Summit,  in  trust,  to  be  appropriated  in  such 
manner  as  the  Dominion  Government  may  deem  advisable  a  similar 
extent  of  public  lands,"  etc. 

By  the  second  section  of  the  Act  of  British  Columbia  47  Vict.  c. 
14  it  was    naoted  as  follows  : 

"From  and  after  the  passing  of  this  Act  there  shall  be,  and  there 
is  hereby  granted  to  the  Dominion  Government  for  the  purpose  of 
constructing  and  to  aid  in  the  construction  of  the  portion  of  the 
Canadian  Pacilic  Railway  on  the  mainland  of  British  Columbia,  in 
trust,  to  be  appropriated  a'^  the  Dominion  Government  may  deem 
advisable,  the  public  lands  along  the  line  of  the  railway  before 
mentioned,  wherever  it  may  be  finally  located,  to  a  width  of  twenty 
miles  on  each  side  of  the  said  line,  as  provided  in  the  Order  in 
Council,  section  11,  admitting  the  Province  of  British  Columbia 
into  confederation." 

The  proviso  at  the  end  of  this  section  cannot  in  any  way  aflfect 
the  question  under  consideration. 

By  the  third  section  of  this  last  Act  there  was  also  granted  to  the 
Federal  Government,  in  trust,  to  aid  in  the  construction  of  the 
railway  from  Esquimalt  to  Nanaimo  a  certain  tract  of  land  therein 
described  with  this  declaration  : 
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"  And  including  all  coni,  coal  oil,  ores,  stonen,  clay,  nmrMe,  nlato, 
mines,  niinorala  and  HulmtuncoH  whatsoever  thereupon,  therein  and 
therout.der." 

[y(»7]     Th')  Hevontli  section  <j;rant8  another  tract  in  the  terms  fol- 
lowing : 

"There  is  iioi'eby  granted  to  the  Dominion  Uovernmont  three 
and  a  half  million  acres  of  land  in  that  portion  of  the  Peace  River 
District  of  British  Columbia  lying  east  c  f  the  Rocky  Mountains 
and  adjoini')g  the  North-West  Territory  of  Canada  to  be  located  by 
th"  Dominion  in  one  rectangular  block." 

This  legislation  was  adopted  by  the  Federal  Cfovernmeiit  by  the 
Act  47  Vict.  c.  0.  Section  11  of  that  Act  provides  for  the  manage- 
ment of  the  lands  in  that  district  along  the  line  of  the  railway  and 
section  12  foi-  that  of  the  lands  in  the  Peace  River  District, 

Laying  aside  the  ci. .  ispondeme  between  the  two  governme  ts 
on  the  question  of  the  elays  and  ditticulties  that  arose  in  carrying 
out  the  condi  ions  of  the  eleventh  section  of  the  agreement,  the 
foregoing  are  the  main  enaotments  to  consult  in  order  to  define 
tlie  character  of  tlm  grant  made  by  the  Government  of  British 
Columbia  to  that  of  the  Dominion. 

British  C(dumbia,  when  making  the  building  of  the  Canadian 
Pacific  Railway  one  of  the  main  conditions  of  entry  into  confeder- 
ation, made,  as  is  usual  in  such  cases,  grants  of  hind,  in  trust,  to 
the  Federal  Government  to  ensure  its  constrnctitni.  Now,  although 
this  condition  is  found  in  a  treaty  dealing  with  great  political  and 
governmental  questions,  it  is  none  llie  less  plain  that  the  tran- 
saction so  far  as  it  affects  the  lands  is  nothing  more  than  a  grant  of 
valuable  property  to  ensu'e  the  building  of  the  railway,  and  that 
such  grant  must  be  interpreted  according  to  the  terms  on  which 
this  contract  was  based  aid  unaffected  by  the  other  parts  of  this 
treaty  which  relat  •  to  the  political  arrangements  between  the  two 
governments.  It  must  not  be  inferred  from  these  latter,  as  the 
learned  counsel  for  the  respondent  contends,  that  the  Statute  of 
British  Columbia,  47  Vict.  c.  14,  is  substiintially  nothing  more  than 
a  declaration  that  lands  of  which  the  Crown  was  then  vested  for 
the  benefit  of  British  Columbia  were  thenceforth  to  be  vested  in 
[368]  the  Crown  for  the  beneBt  of  the  Federal  government ;  and 
that  after  the  passing  of  that  Act  the  interest  of  that  government 
was  to  be  as  great  as  that  of  British  Columbia  had  been.     This  ia  a 
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mere  inference  wholly  unsupported  by  any  expression  in  the 
Statute  itself.  The  terms  therein  found  must  receive  their  legal 
force  and  no  more.  The  idea  that  one  government  was  com- 
pletely invested  with  all  the  rights  of  the  other  in  the  lands  there- 
by granted  is  a  pure  assumption  which  is  ref'.ited  by  the  very 
terms  of  tlie  grant. 

In  the  treat}'  itaelf,  anct.  11,  the  undertaking  is  "to  convey  to 
Dominion  (Jovernment,  tto.,  etc.,  a  similar  extent  of  publiclands,' 
in  the  Act  of  4^  Vict.  c.  11,  '"  lands  being  (jrantcl  to  t'.e  Dominion 
for  the  purpose,  etc.,  ('tc,"  in  tiie  Act  of  British  Columbia  47 
V^ict.  c.  1-1  s.  2,  '  Tliere  is  hereby  granted  to  the  Doniinion 
Goveruuieut,  .  .  .  .  in  truit,  etc.,  etc.,  to  be 
appropriated  as  the  I^ouiinion  ( Inverunient  may  deem  advis- 
able, tlie  p)iblir  I'lnds  along  the  line  of  t'.e  railw  y  befoie 
mentioned,  etc.,  etc."  In  the  7th  .see.  of  this  last  Act  the 
expressions  are,  '"There  is  hereby'  granted  to  the  Dominion 
Government  three  and  a  half  million  acres  of  land,  etc."  In 
all  the  terms  used  in  making  thegrmt  not  a  single  one  can  be 
found  conveying  the  idea  tliat  anything  else  was  granted  except  the 
land  itself.  All  the  expressions  are  clear  ani.1  preci.'^e,  granting 
o  !ly  one  single  thing  Lhe  land,  and  leave  no  roou)  for  doubt. 
According  to  the  oytablishud  p>rinciple  of  English  law  tli:it  a  grant 
of  land  does  not  involve  a  suriender  of  the  royal  prero^'ative  as  to 
mines,  there  has  not  hi  the  present  case  been  nnj'  grant  of  the 
mi  'cs.  That  rule  must  be  ap|)lied  to  the  interpretation  of  gi-ant:- 
made  by  Statute,  just  ;is  to  tliuse  made  in  the  ordinary  course  to 
subjects,  for  it  is  well  settled  that  the  royal  prerogative  i.s  never 
affected  by  a  Htatiite  unless  it  is  expressly  mentioned.  In  all  the 
[;?l)'J]  Statutes  cpioted,  with  ne  exceition,  ;uid  in  all  the  ofticial 
documents  concerning  this  matter  i  othing  can  be  found  to  support 
the  pretension  that  tlie  royal  prei'ogative  was  intended  to  bo  or 
could  be  affected  by  the  gratit  of  tlie  lauds.  Two  incontrovertibe 
rules  are  therefore  opposed  to  the  contention  that  the  mines  of 
precious  metals  aio  to  be  considered  aa  having  passed  to  tlie  Federal 
(Jovernment — tirst,  the  rule  that  the  grant  of  lands  ut^vcr  conveys 
the  prerogative  right  to  mines  ;  secondly,  the  rule  that  the  pre- 
rogit  vo  can  rover  be  affected  except  by  the  ex})re«3  terms  of  a 
Statute.  I  have  said  that  there  is  only  one  exce[»tion  in  the  lan- 
^naje  of  the  different  Statuius.     'Iliis  is  to  be  found  in  sect.  3  of 
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17  Vict.  c.  14  of  Biitisli  Columbia  reliiting  to  tlie  grant  of  land  for 

till)  railway  from  Es((uimalt  to  Nanaiuio,  ub  folio  .va  :  .    ""^ 

J  1  Al'TOKM^V- 

"  And  iiicliuling  nil  coal,  ooal  oil,  ores,  stoneH,  tlay,  niaib'c,  Hlato,    G  knkuai.  or 
iiiirus,  iiiiiiorals  'lud  substaucos  whats  lever  thereupon,  tlierein  and      Coli;mb;a 
tiiercunder. "     If  we  cotild   coiistnie   tliesc  \,ord8   as  aiittici'^nt  to  ^'■ 

/NlTOKNEV- 

iiiiistitutc  a  grant  of  llio  umiics  of  gold  a  d  si'ver,   tlmt  would  shew    {;K.NKi;AL  oi'" 

t  least  that  the  L  gislature  rcco;^niaed  the  diHerence  luid  th;i<-  uhcn  anaoa. 

il  'siioua  of  conveying  theiu,  it  used  lansninge  adoijuato  fi.r  tliat  pur- 
)i.)36.  This  exception  would  confirm  t'  e  ndo  that  tlio  ownership 
(if  the  mines  could  "nly  piss  by  such  expressed  surrenciei-.  But  even 
in  thia  case  there  has  heon  no  such  surrender. 

If  we    are   to  be  ;illuwed   to   refer   to   the  eorrespondenco   wliieli 
brought  about  a  linal  settlement  betwee'i  the  iwo  govi.unnients,  we 
sliall  be  satisfied  that  the  idea  of  chiiming  the   mines   of  goM  and 
silver  is  quite  recent,  and  '^ne  which   had  im   exi.stence  during  the 
negotiations  which  took  place  about  the  diiierent  grants  in  (piestim. 
The  primary  object  was  to  got  sulistantial  assiatnnci- in  t'le  con- 
struction of  the  riiilway  and  for  that  rjli^uice  was  [daced  on  lands  of 
ascertai'jed  value,  and  not  on  mines  which  are  of  speculafciv.i  value. 
iMcneover  we  find  in  the  vai'ioui  documents  ([uoted,  that  the  ques- 
[:i70]  tion  is  always  of  landi  ar.iiliJJc  'nr  fariii'nvi  or  uih-.r  p^wpotics. 
h\  the  letter  of  Mr.  Trutcli,  tlm  ngent  of  the  Federal  Government,  in 
Ills  dealing-  with  the  government  of   Brit  sli   Coliimbin,  tlie  laiuls 
are  always  described  as  availabh  fur  farm  tnij  nr  nUnr  Ciilu.  ihle  ptir- 
2):)scti.     This  last  qualificatio)i  irr  otiicr  i-ulnable  pllrpllsl'^  cannot  em- 
brace the  gold  mine^  since  it  is  a  [rinciple  that  they  can  oidy  be  con- 
veyed by  express  terms  ;  but  the  wor  Is  othc-  rahuible  jfjiuyjo.scs  to 
which  duo  force  must  be  given,  might  doubtless  end)raco  lands  suit- 
able for  hi  nbering,  coal  mines  and  (juarries,  etc.,  and  ranches,  but 
not  the  mines  of  g(dd  and  silver.    In  the  .Act  of  18'>3,c.  14,  op  ning  to 
settlement  lands  in  Vancouver  island,  a  distinction  is  made  between 
mining  lands,  coal  and  other   minerals,  and  timber  lands      These 
lands  might  als(j  no  doubt  be  embraced  in  the  terms  o^/(ec  raUiable 
purjMses.     However  this  may  be,  there  is  not  to  be  found  iu  any  of 
the  legislative  enactments  on  this  subject,  terms  adec^uate  to  con- 
vey the  royal  prerogative  in  the  mines  of  precious   me  als,    much 
less  do  we  find  any  which  allow  us  to  ini"er  tliat  tho  legislative   and 
executive  authority  of  British  Columbia,  iu  the  districts  in  which 
ftro  8itur.ted  the  lands  granted,  lias  passed  to  the  Federal  Govern- 
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meut  as  a  rosult  of  a  transfer  of  iutorosts  purely  material  as  was 
the  subsidy  to  the  Canadian  Pacific  Railway.  To  effect  such  i\ 
transfer  of  political  power  would  require  nothing  short  of  an 
Inij)erial  Act,  altering  the  boundaries  of  British  Columbia  as 
described  at  the  moment  of  her  entry  into  confederation,  and  cer- 
tainly no  such  Act  exists. 

Although  the  judgment  in  the  Exchequer  Court  was  delivered  by 
myself,  I  am  nevertheless  of  opuiiun  that  it  should  bo  rever-ed.     T 
ought  to  say  that  by  consent  of  all  parties  interested,  that  judg 
ment  was  merely  formal  and  given  without  argument  so  as  to  enable 
them  to  carry  the  case  without  delay  to  the  Supreme  Court 

[371]  Hrnry,  .T,  :— 

This  case  has  been  presented  to  obtain  the  decision  of  this  court 
as  to  the  title  to  gold,  deposits  of  silver  and  other  precious  metals 
in  lands  in  Britisli  Coluudiia  known  as  the  twenty  mile  belt  on  each 
side  of  the  Canadian  Pacilic  Railway.  In  tlie  case  of  Tlie  Queen  v. 
Ff(  ni'ell  (1 )  and  in  four  otiior  cases  tried  before  mo  at  Victoria  in  188(5. 
I  decided  that  the  title  to  tlie  lands  comprising  the  belt  in  question 
was  not  vested  in  her  Majesty  the  Queen,  and  being  still  of  that 
opinion  I  must  necessarily  decide  that  the  deposits  of  gold,  silver, 
aiul  other  precious  metals  are  not  vested  in  her  Majesty  for  the 
use  and  benelit  of  Canada,  but  in  her  Majesty  for  the  use  and  bene- 
fit of  British  Columbia.  The  case  of  The  Queen  v.  F>trwell  (1)  ap- 
pealed from  my  judgment  to  this  court  has  been  argued,  and  is 
now  pending  for  judgment.  In  the  special  case  therein  my  judg- 
ment will  be  found,  and  I  refer  to  it  for  mj'  reasons  ami  conclu3io;is 
in  that  case  which  govern  the  decision  of  this 

Taschereat',  J.  : — 

I  concur  witli  Mr.  Justice  Gwynne. 

GWYNNE,  .].  :  — 

There  can  be  no  doubt  that  the  right  of  Her  M  jesty  to  the 
precious  metals  does  i  ot  depend  u  'on  her  being  seised  of  the  lands 
in  which  they  are  found,  lier  right  to  them  whether  they  be  in  her 
own  lands  or  in  the  land  of  a  subject  is  by  the  same  title,  namely, 
by  prei'ogative  royal  in  right  of  her  Crown,  but  such  her  title  or 
the  rule  that  the  transfer  of  land,  eo  nomine,  by  grant  from  the 
Crown  to  a  subject,  does  not  transfer  to  the  grantee  any  interest  in 
the  precious  metals  which  may  be  in  the  land  so  granted,  has  not, 

(1)  11  Can.  S.  C.  R.,392. 
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in  my  opinion,  any  application  in  the  determination  of  the  question 
arising  in  the  present  case.  What  was  the  intention  of  the  parties 
to  the  contract  under  consideration  is  the  (juestion  before  us,  and 
that  nuis  bo  gathered  from  the  nature  of  th«  transacti  n  and  of  the 
[372]  iiistruinonts  in  which  the  contract  in  contained  and  the  cir- 
cumstances under  which  and  the  parties  between  whom  sucli  in- 
struments were  framed. 

By  sect.  140  of  the  B  N.  A.  Act,  it  was  enacted  that  it  shouhl 
be  lawful  for  tlio  Queen,  by  and  with  the  advice  of  Her  Majesty'.s 
most  lionourable  Privy  Council  on  addresses  from  tlie  Houses  of 
the  Pailiauient  of  (-'atuida,  and  from  the  hou^se3  of  the  respective 
lecislatures  of  the  colonies  or  jjrovinces  of  Newfoundland,  Prince 
Ed«ard  Ishmd  and  British  Coluudsia,  to  admit  those  colonies  or 
provinces  or  any  of  them  into  the  union  constituted  by  the  Act  the 
Di'  iiinion  of  Canada,  on  such  terms  and  coiulitions  as  are  in  the 
■uUiri'sses  expressed,  and  as  the  Queen  thinks  lit  to  approve,  sub- 
let to  the  provisions  of  the  B.  N.  A.  Act,  and  that  the  provisions 
of  Miiy  order  in  cnuncil  in  that  behalf  should  have  effect  as  if  they 
had  been  enacted  by  the  parliament  of  the  United  Kingdom  of 
Grea*  Britain  and  Ireland. 

The  effect  of  this  enaciment  was,  in  my  opinion,  to  constitute 
the  Province  of  British  Columbia,  represented  by  its  Legislative 
Council,  an  independent  power  to  the  extent  of  enabling  it  to 
negotiate  a  treaty  with  the  Dominion  of  Canada,  represented  by 
the  two  Houses  of  the  Parliament  of  Canada,  as  another  indepen- 
dent power,  and  together  to  agree  upon  terms  upon  which  the 
Province  <!f  l^ritish  Columbia  should  be  received  into  and  become 
part  of  the  Domini(ni  of  Canada,  which  treaty,  if  and  when  approved 
of  and  ratified  by  her  Majesty  in  her  Privy  Comacil,  should  have 
tlie  force  and  effect  of  an  Act  of  the  Imperia.  Parliament. 

Tl  e  transaction  thus  authorized  being  of  the  nature  of  a  treaty 
between  these  two  independent  bodies,  the  Province  of  Briti.sh 
Columbia  represented  by  its  Legislative  Council  on  the  one  pait 
[373]  and  the  Doa  inion  of  Canada  represented  by  the  House  oi 
Commons  and  the  Senate  of  Canada  on  the  other  ;  and  her  Majesty 
lieing  in  no  wise  concerned  in  it,  save  as  ratifying  and  approving 
the  terms  of  the  treaty  when  agreed  upon  by  and  between  the  i)ar- 
tics  interested,  the  case  must  be  regarded  not  at  all  in  the  light  of 
ft  grant  of  land  by  the  Crown  to  a  subject,  but  in  the  light  of  a 
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Ganaoa.  pursuance  of  the  above  section  of  tlio  B.  N.  A    Act  show  tlic  pro- 
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ceedings  taken  by  the  province  and  the  Dominion  respectively  f(jr 
the  purpose  of  negotiating  a  treaty  of  unii-n. 
G Wynne,  J.        'phe  address  of  tlie  I.ogishitivo  Council  of  British  Columbia  is  as 
follows :  — 
"  To  the  Qufen's  must  oxc(;lk-at  majesty,  most  gracious  Sovcnugn  ; 

'■  \^'*^j  your  Majesty's  most,  duiiful  and  loyal  subjects,  the  members 
(■f  tlie  Legislative  Council  of  British  Columbia  in  Council  assemble!, 
humbly  approach  your  Majesty  for  the  purpose  of  representing  that 
during  the  last  session  of  the  Legislative  Council  the  subject  of  t'le 
admission  of  the  colony  of  iJritish  Columbia  into  the  union  or 
Dominion  cf  Canada  Wiis  taken  into  consideration,  and  a  resolution 
on  the  subject  v.as  a;^3ecd  to  embodying  the  terms  upon  which  it 
was  [troposed  that  this  colony  should  enter  the  union. 

"  That  after  the  close  of  iho  session  delegates  were  sent  by  the 
go\ernment  of  this  colony  to  Canada  to  confer  with  tlie  govcinment 
of  the  Dominion  with  resi)cct  to  the  admission  of  British  Columbia 
into  tlie  i.inioii  ujoii  the  terms  proposed. 

'■  That  after  considerable  discu.ssion  by  the  delegates  with  themcia- 
bers  of  the  government  of  the  Dominion  of  Canada  the  terms  and 
conditions  hereinafter  siiecitied  were  adopted  by  a  committee  of  the 
Privy  Council  of  Canada  and  were  Ijy  them  reported  to  the  Gover- 
nor-General for  his  approval, 

"That  such  terms  were  commuiiieattd  to  the  government  of  this 
colony  by  the  Governor-General  of  Canada  in  a  despatch  dated  July 
[oT  I]  7th,  1870,  and  are  as  follows  : — 

"  1.  Canada  shall  be  liable  for  the  debts  and  liabilit  ca  of  British 
C  lumbia  existing  at  the  time  of  the  union." 

The  2nd  to  the  iOth  paragraphs  itulusive  it  is  not  necessary  to 
i^ot  out. 

"  11.  'llie  government  of  the  D(munion  undertake  to  secure  the 
(•(immencement  simultaneously  within  two  years  from  the  date  of 
tiio  union,  of  the  construction  of  a  railway  from  the  Pacitic  towards 
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the  Rocky  Mountains,  and  from  such  foint  as  may  be  seloctoil  east 
of  the  Rocky  Mountains  towards  the  Pacific  to  connect  the  seaboard 
of  British  Columbia  with  the  railway  systeiuof  Canada,  and  further 
to  secure  the  completion  of  such  railway  within  tea  years  from  the 
date  tjf  the  union. 

'•And  the  goverumont  of  British  Columbia  agree  to  convey  to  the 
Dnminion  government,  in  trust,  to  be  appropriated  in  such  manner 
as  the  Dominion  governm  nt  may  deem  advisable  in  furtherance  of 
the  construction  of  t  he  said  railway  a  similar  extent  of  public  lands 
along  the  line  of  railway  throughout  its  entire  length  in  British 
C'luinbia  not  to  exceed,  however,  twenty  (20)  miles  on  each  side  of 
the  said  line  as  may  be  appropriated  for  the  same  purpose  by  the 
Doiniiiiou  government  fr>an  the  public  lands  in  the  North  West 
Territory  and  the  Province  of  Mauito'  a  ;  Provided  that  the  quan- 
tity of  land  which  may  he  held  under  pre-emption  right  or  by  Crown- 
grant  within  the  limits  of  the  tract  of  land  in  British  Columbia  to 
he  so  conveyed  to  the  Dominion  government  shall  be  made  good  to 
iheDominicm  from  coniiguous  public  lands  ;  and  provided  further, 
that  until  the  commencement  within  two  years  as  aforesaid  from 
th  date  of  the  union,  of  the  construction  of  t!ie  said  railway,  the 
jjiovcrnmeut  of  British  Columbia  shall  not  sell  or  alienate  any  further 
jxrtioiis  of  the  public  lands  of  British  Columbia  in  any  other  way 
th  ui  under  ri<j;ht  of  pro-emi)tion  requiring  actual  residence  of  vhe 
lire-eniptor  on  the  land  claimed  by  him. 

"  In  consideration  of  the  land  to  be  so  conveyed  in  aid  of  the  con- 
si  i  notion  of  the  said  railway  the  Dominion  government  agree  to 
jiav  British  Columbia  from  the  dateof  the  uni(m  the  sum  of  $100,000 
per  annum  in  half-yearly  payments  in  advance." 

Tne  r2th  to  tlic  iJth  paragraphs  it  is  unnecessary  to  set  out. 
The  address  then  proceeds  : — 

"Thatsucli  terms  have  provtd  generally  acceptable  to  the  people 
of  this  colony. 

"  That  this  council  is  therefore  willing  to  enter  into  union  with  the 
Domini. in  of  Canada  upon  such  terms,  and  humbly  submits  that 
under  tiie  circumstances  it  is  expedient  that  the  admission  of  this 
col  iny  into  sue  ■  union  as  aforesaid  should  be  effected  at  as  early  a 
date  as  may  be  found  practicable  under  the  provisions  of  the  14(Jth 
I'Uii]  section  of  the  British  Nort  i  Anit-rica  Act,  ]8f)7. 

"  We,  therefore,  humbly  pray  that  your  Majesty  will  be  graciouslv. 
18 
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pleased  by  and  with  the  advice  of  jour  Majesty's  moat  lujUduiabla 
Privy  Council  under  the  provisions  of  the  146th  section  of  the  British 
North  America  Act,  18G7  to  admit  British  Columbia  into  the  ujiion 
or  Dominion  of  Canada  on  the  basis  of  the  terms  and  coiulitioiij) 
oll'ered  to  this  colony  by  the  government  of  the  Dominion  oi  Cniiacli 
hereinbefore  set  forth." 

Similar  addresses  having  been  presented  to  Her  Majesty  fruni 
the  House  of  Commons  and  the  Senate  of  Canada,  Her  Majesty  was 
pleased  by  an  order  in  council  at  the  court  at  Windsor,  dated  ili,. 
iGth  May,  1871,  to  approve  of  the  said  terms  and  conditions,  anil 
it  was  thereby  ordered  and  declared  by  Her  Majesty  by  and  witli 
the  advice  of  her  Privy  Council,  that  from  and  after  the  20th  day 
of  July,  1871,  the  said  colony  of  British  Columbia  .sliould  It 
admitted  into  and  become  part  of  the  Dominion  of  Canada  upon  th,. 
'  terms  and  conditions  set  forth  in  the  said  addresses,  copies  of  whicli 
are  annexed  to  the  said  order  in  council. 

This  language  of  the  11th  article  of  tlie  treaty  with  reference  tn 
the  transfer  from  British  Columbia  to  the  Dominion  of  Canada  of 
this  tract  of  land  never  could  be  literally  complied  with,  tliat  is  to 
say  that  by  no  species  of  conveyance  could  the  land  be  conveyed  tD 
the  Dominion  government  as  grantees  thereof.     That  goveruuiout, 
from  the  nature  of  the  constitution  of  the  Dominion,  could  not  take 
lands  by  grant  or  otherwise,  nor  could  it  have  the  power  of  api)r(i. 
priation  of  the  tract  in  question,  otherwise  than  under  the  direction 
and  control  of  the  parliament  of  Canada.     When  therefore,  as  part 
of  the  terms  upon  which  British  Columbia  was  received  into  the 
Dominion,  it  was  agreed  that  a  tract  of  the  public  lands  of  tlie  Pro- 
vince of  British  Columbia  should  be  conveyed  in  such  manner  as  to 
be  subjected  to  being  appropriated  as  the  Dominion  government 
may  deem  advisable,  what  was  intended  plainly  was,  as  it  appears 
[370]  to  me,  that  the  beneficial  interest  which  the  province  had  in 
the  particular  tract  of  land  as  part  of  the  public  domain  of  the  pro- 
vince should  be  divested,  and  that  the  tract,  although  still  remain- 
ing within  the  Province  of  British  Columbia,  sLould  be  placed  under 
the  control  of  the  Dominion  parliament  as  part  of  the  public  pro- 
party  of  the  Dominion  for  the  purpose  of  being  appropriated  by  the 
Dominion  government,  in  such  manner  as  that  government  should 
deem  advisable  in  furtherance  of  the  construction  of  the  railway 
which  that  government  had  undertaken  to  construct,  subject,  h(jw- 
evor,  to  a  payment  for  ever  by  the  Dominion  to  the  Provincial 
government  of  $100,000  per   annum  by  half-yearly  payments  in 
advance.     That  this  was  the  view  entertained   by  the  Dominion 
t!'>vernment  and  parliament  as  to  this  provision  of  the  treaty  of 
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uninn  entered  into  by  thom  with  tlie  Province  of  British  Columbia 
is  apparent  from  an  Act  of  the  parliament  of  Canada  passed  in  1875, 
38  Vict.  c.  51,  of  the  pas.^iig  of  which  Act  the  Province  of  British 
Culiimbia  must  have  become  aware,  by  which  it  was  enacted  that 
the  Dominion  Jjand  Acts  of  1872  and  1874  and  the  several  provisiors 
thereof  should  be,  and  were  thereby  extended,  and  should  apply 
to  nil  lands  to  which  the  government  of  Canada  were  then,  or  should 
at  any  time  become  entitled,  or  which  were  or  should  be  subject  to 
the  disposal  of  Parliament,  in  the  Province  of  British  Columbia. 

It  is  now  contended  on  the  part  of  British  Columbia  that  the  11th 
artiule  of  the  treaty  of  union  does  not  cover,  and  was  not  intended 
to  cover,  the  precious  metals  in  the  tract  of  land  in  question  ;  and 
this  contention  is  based  wholly  upon  the  rule  applied  to  a  grant  of 
land,  eo  nomine,  by  the  Crown  to  a  subject,  that  under  such  a  grant 
tlio  precious  metals  do  not  pass.     That  rule,  as  I  have  already  said^ 
has  not,  in  my  opinion,  any  application  to  a  contract  of  the  nature 
[377]  of  the  treaty  under  consideration   made  between  two  inde- 
puiident  powers  of  such  constitutional  character  as  are  the  Province 
of  British  Columbii  and  the  Dominion  of  Canada.     The  question 
here  is  not  between  the  Crown  atd  a  subject,  so  that  no  question 
arises  as  to  the  prerogative  rights  of  the  Crown.     Indeed,  if  such  a 
narrow  construction  should  be  put  upon  this  treaty  upon  the  faith 
of  which  British  Columbia  was  received  into  the  union,  the  chitjf 
benefit « xpected  to  accrue  to  the  Dominion  under  the  clause  unde'" 
consideration  would  be  disappointed  for  as  the  Canada  Pacific  Rai\ 
way  through  almost  its  whole  extent  within  the  Province  of  British 
Columbia  passes  through  and  across  the  two  ranges  of  the  Rocky 
Mountains,  the  lands  on  either  side  of  which,  except  when  the  rail- 
way lie.i  in  the  valleys  of  the  mountain  streams,  are  wholly  unsuit- 
able for  agricultural  purposes,  and  have  little  or  no  value  other  than 
that  which  consists  in  the  precious  metals  which  are  believed  to 
abound  in  them  ;  if  those  metals  should  be  regarded  as  excepted 
from  the  operation  of  the  treaty,  the  exception  would  effectually 
deprive  the  Dominion  government  of  all  benefit  from  the  tract  of 
land  30  declared  to  have  been  intended  to  be  subjected  to  appro- 
priation in  such  manner  as  the  Dominion  government  should  deem 
advisable,  and  would  make  the  11th  article  of  the  treaty  in  so  far  as 
the  Dominion  in  this  tract  is  concerned  (piitc  illusory. 

The  contention  of  British  Columbia  is  that  the  precious  metals  in 
the  tract  of  land  referred  to  m  the  11th  article  are  the  property  of 
the  province,  notwithstanding  the  treaty  and  that  the  search  for 
them  and  all  things  relating  to  the  prospecting  for,  and  the  opening 
ami  working  of  the  mines  are  to  be  governed  by  the  laws  of  British 
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Columbia  relating  to  gold  mining,  and  for  the  benefit  of  the  Pro- 
vincial (tovernment.  It  will  be  convenient  here  to  refer  to  thoiw 
lawa  for  the  purpose  of  seeing  what  benefit  from  the  tract  in  quos- 
[378]  tion  would  remain  to  be  enjoyed  by  the  Dominion  after  tLo 
exercise  by  the  Provincial  Government  of  the  powers  viisted  in 
them  by  the  laws  relating  to  gold  mining  if  the  precious  metals  in 
the  tract  in  question  be  reserved  as  the  property  of  the  prnvinco. 

By  an  Act  of  the  Prdvincial  Legislature  passed  in  1807  to  aniund 
the  law  relating  to  gold  mining,  it  is  enacted  :  That  the  goveruor 
of  the  province  may  from  time  to  time  appoint  such  persons  ns  ho 
should  think  pro|>er  (o  be  chief  gold  commissioner  and  gold  com- 
missioners either  fur  the  whole  province  or  any  particular  districtg 
therein.  That  every  gold  commissioner  upon  payment  of  the  sums 
in  the  Act  mentioned  to  the  use  of  the  province  should  deliver  to  miy 
persim  over  the  age  of  sixteen  years  api)lying  for  the  same  a  certificate 
to  be  called  a  free  uiiner's  certificate,  entitling  the  per.son  to  wlmm 
it  is  given  to  all  the  riglits  and  privileges  by  the  Act  conferred  on 
free  miners.  That  such  free  miners  certificate  shall,  at  the  requost 
of  the  applicant  be  granted,  and  continue  in  force  for  one  year  or 
three  yeais  from  the  date  thenof  upon  payment  by  such  applica  t 
to  the  use  of  the  provnice  of  the  sum  of  §5  for  one  year  and  §1.5  for 
three  years.  That  every  free  miner  shall  during  the  continuancu  •,[ 
his  certificate  have  the  right  to  enter  upon  any  of  the  waste  lands 
of  the  Crown  not  for  the  time  being  occupied  by  any  other  person  ; 
but  in  the  event  of  such  entry  beitig  made  on  lands  already  law- 
fully occupied  for  other  than  mining  purposes,  previous  to  ci  try 
full  compensation  shall  be  made  to  the  occupant  or  owner  for  any 
loss  or  damage  he  may  sustain  by  reason  of  any  such  entry,  such 
compensation  to  be  determined  by  the  nearest  stipendiary  magistiate 
or  gold  commissioner  with  or  without  a  jury  of  not  less  than  five. 

That  no  person  shall  be  recognised  as  having  any  right  or  interest 
[379]  in,  or  to  any  mi'  ing  claim  or  ditch  or  any  of  the  gold  therein 
unless  he  shall  be,  or  in  case  of  disputed  ownership  unless  he  shall 
have  been  at  the  time  of  the  dispute  arising,  a  free  miner. 

That  all  claims  must  be  accorded  annually,  but  any  free  miner 
shall  upon  application  be  entitled  to  record  his  claim  for  a  period  of 
two  or  more  years  upon  payment  of  the  sum  of  two  doUais  and  fifty 
cents  for  each  \  ear  included  in  such  record.  That  the  interest 
which  a  minor  has  in  a  claim  shall  be  deemed  to  be  a  chattel  interest 
equivalent  to  a  lease  for  such  period,  as  the  same  may  have  been 
recorded  renewable  at  the  end  thereof. 

That  it  shall  be  lawful  for  the  gold  commissioner  upon  being  so 
requested  to  mark  out  for  business  purposes  or  gardens,  on  or  near 
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arv  mining  ground,  a  plot  of  ground  of  such  size  as  lie  shall  deem 
advisable  subjrct,  however,  to  all  the  exibtint^  rights  of  free  minern, 
then  lawfully  holding  such  mining  ground,  and  any  buildings 
erected  or  improvements  made  thereon  for  any  such  purpose,  shall 
in  every  such  case  lie  erected  and  made  at  the  risk  of  the  person 
erciting  and  making  the  same  ;  and  they  shall  not  bo  entitled  to 
any  c'>mpeii8ation  for  damage  doiie  thereto  by  such  free  miners  go 
entitled  in  working  their  claims  bona  fide. 

That  it  shall  also  be  lawful  for  the  gold  commissioner  upon  being 
80  icquested,  to  mark  ovit  for  business  purposes  or  [.jariiens,  on  or 
near  any  mining  ground,  not  previously  pre-empted  a  plot  of  land 
of  such  size  as  he  shall  deem  advisable  to  be  heM,  subject  to  all 
the  riglits  of  free  miners  to  enter  upon  and  use  such  lands  for 
mining  purposes  upon  reasonable  notice  to  quit  being  given  to  the 
occupier,  such  notice  to  be  subject  to  the  approval  of  the  gold 
comini  pioner  ;  and  further  upon  due  compensation  for  any  crops 
Ihereon,  and  for  the  buildings  and  improvements  erected  on  such 
plots,  such  compensation  to  be  assessed  by  the  gold  commissioner 
[3:^0]  previous  to  entry,  with  or  without  a  jury  of  not  less  than 
three  ;  and  that  a  monthly  rent  of  $5  shall  in  every  such  case  be 
payable  by  the  grantees  of  such  plot  or  their  assigns  to  the  gold 
commissioners. 

That  every  registered  free  miner  shall  bo  entitled  to  the  use  of  so 
much  of  the  water  naturally  flowing  through  or  past  his  claim,  and 
not  already  lawfully  appropriated,  as  shall,  in  the  opinion  of  the 
gold  commissi(jner,  bo  necessary  for  the  due  working  thereof. 
That  the  size  of  claims  should  be  as  follows  :  For  "  Bar  laggings," 
a  (strip  of  land  one  hundred  feet  wide  at  high  water  mark  and, 
thence,  extending  into  the  river  to  its  lowest  water  level. 

For  "■  Dry  Diggings  "  one  hund'  ed  feet  square.  "  Creek  Claims  " 
one  hundred  feet  long  measured  in  the  direction  of  the  general 
course  of  the  stream  and  extending  in  width  from  base  to  base  of 
tlie  hill  on  each  side.  Where  the  bed  of  t!  e  stroam  or  valley  is 
more  than  three  hundred  feet  in  width,  each  claim  shall  be  only 
fifty  feet  in  length,  extending  six  hundred  feet  in  width  ;  when  the 
valley  is  not  one  hundred  feet  wide  the  claims  shall  be  one  hundred 
feet  aquare. 
"Bench  Claims"  shall  bo  one  hundred  feet  square. 
The  gold  commissioner  shall  have  authority  in  cases  where 
benches  are  narrow  to  mark  tho  claims  in  such  manner  as  he  shall 
think  tit,  so  as  to  include  an  ade(]uatc  claim. 

Every  claim  situated  on  the  face  of  any  hill  and  fronting  on  any 
natural  stream  or  ravine  sliall  have  a  base  line  or  frontage  of  one 
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hundred  leot,  dmwa  paivillol  to  the  main  direction  thero^f. 
Parallel  lines  drawn  from  each  end  of  the  base  lino,  at  right  anglea 
thereto,  and  running  to  the  .immit  of  the  hill,  shall  constitute  the 
aide  lines  thei-eof.  The  whole  area  included  within  such  boundary 
lini'S  shall  forma  "  IliU  Claim." 

For  the  more  convenient  working  of  back  claims,  or  benchoB, 
[381]  or  slopes,  it  was  enacted  that  the  gold  commissioner  niaj', 
pt)n  application  made  to  him,  jjermit  the  owners  thereof  to  drive 
a  tunnel  through  the  claim  fronting  on  any  creek,  ravine  or  water 
course  and  impose  such  terms  and  conditions  upon  all  parties  as 
shall  eoem  to  him  expedient.     It  was  further  enacted  that  "  Quartz 
Claims  "  shuuld  be  one  hundre'1  and  fifty  feet  in  lenyth,  measured 
along  the  1  de  or  vein,  with  power  to  follow  the  lode  or  vein  and 
its  spurs,    dips    and    angles   anywhere   on    or    below  the  surface 
included  between  the  two  extremities  of  such  length  of  one  hun- 
dred and  fifty  feet  but  not  to  advance  upon  or  beneath  the  surface 
of  the  earth  more  than  one  hundred   feet  in  a  lateral  direction 
fr  m  the  main  lode  or  vein  along  wliich  the  claim  is  to  be  measurod. 
That  it  should  bo  lawful  for  the  gold  commissioner  upon  the  apj)li- 
catit'ii  thereinafter  mentioned  to  grant  to  any  bed  rock  flume  com- 
pany f  r  any  term  not  exceeding  five  years,  exclu-ivo  rights   f  way 
through  and  entry  upon  any  mining  gr  und  in  his  district  for  the 
purpose  of  constructing,  laying  and  maintaining  bed  rock  flumes. 
That  such  companies  upon  obta  ning  such  grant,  for  which  they 
sliould  pay  $126  into  the  colonial  treasury  should  be  entitled,  anion" 
others,  to  the  following  rights  and  privileges.     The  rights  of  way 
through  and  entry  upon  any  new  and  unworked  river,  creek,  gulcli 
or  ravine,  and  the  exclusive  right  to  locate  and  work  a  strip  of 
ground  one  hundred  feet  wide  and  two  hundred  feet  long  in  the 
bed  thereof  to  each  individual  of  the  company  also.     The  riglits  of 
way  through  and  entry  upon  any  river,   creek,   gulch,  or  ravine 
worked  by  miners  for  any  period  longer  than  two  years  prior  to 
such  entry,  and  already  wholly  or  partially  abandoned,  and  the 
exclusive  rights  to  stake  out  and  work  both  the  unworked  and 
abandoned  portions  thereof  one  hundred  feet  in  width,  and  one- 
(^uartor  of  a  mile  in  length.     Also  the  use  and  enjoyment  ot  go 
much  of  the  unoccui)ied  and  unappropriated  water  of  the  stream 
[382]   on   which    they    may   be   located,    and   of   other  adjacent 
streams  as  may  be  necessary  for  the  use  of  their  flumes,  hydraulic 
power  and  machinery,  to  carry  on  their  mining  operations,  and 
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tlioy  sliiill  have  their  right  of  way  for  ditches  mid  tliimos  t.i>  convey 
the  necessary  water  to  tlioir  works,  they  being  liable  to  other 
parties  for  any  damage  which  may  arise  from  running  su^h  ditch  or 
tiuuK's  through  or  over  their  ground,  and  they  shall  have  a  right 
to  all  the  gold  in  their  flumes.  And,  further,  it  was  enacted 
thiit  all  bed  rock  Hume  companies  should  register  thvir  grant 
when  obtained,  and  that  a  registration  fee  of  825  (twenty- 
five  dollars)  should  be  charged  therefor,  and  that  they  should  also 
niiy  an  annual  rent  of  8 12. 50  (twelve  dollars  and  fifty  cents)  for 
each  (]uarter  of  a  mile  of  right  of  way  legally  held  by  such  company. 
It  was  further  enacted  that  leases  for  a  term  of  ten  years  might  be 
grantod  upon  payment  of  the  sum  of  $125  (one  hundred  and 
twenty-five  dollars)  into  the  colonial  treasury  for  the  (quantities  of 
land  following,  that  is  to  say  : — 

In  Dry  Diggings,  ten  acres. 

In  Bar  Diggings  unworked  half  a  mile  in  length  along  the  high 
witer  mark. 

In  Bar  Diggings  worked  and  abandoned  one  mile  and  a  half  in 
i,'ngtli  along  the  high  water  mark. 

In  Quartz  Reefs  unworked  half  a  mile  in  length. 

fn  Quartz  Reefs  worked  and  abandoned  one  mile  hnd  a  half  in 
U'li^th  with  liberty  in  the  two  last  cases  to  follow  the  si)urs,  dips 
and  angles  on  and  within  the  surface  for  two  hundred  feet  on  each 
side  of  the  main  lead  or  seam . 

Now  from  the  conformation  of  the  country  through  which,  within 
the  Province  of  British  Columbia,  the  Canadian  Pacific  Railway 
must  necessarily  have  been  located  it  may  be  contidently  affii  med 
that  the  tract  of  land  on  either  tide  of  it  intended  by  the  treaty 
[383]  of  union  to  be  appropriated  by  tho  Dominion  (iovernmen*,  as 
they  should  deem  advisable,  had  no  appreciable  value  except  such 
as  might   c<uis  st  in   the  precious  metals  which  might  be  found 
therein,  and  that  the  above  gold  mining  regulations  of  the  Province 
of  liritish  C(dumbia  would,  if  they  apply  to  th"  above  tract,  absorb 
the  whole  of  so  much  of  the  tract  as  did  not  consist  o'  inaccessible 
mountain  ranges  of   naked   rock.     The  chief  value,  even,  of  the 
valleys  through  which  the  mountain  streams  flow  consists,  or  is 
deemed  to  consist,  of  the  g«d  1  found  therein,  and  it  is  no  doubt 
because  of  the  gold  that  in  therein  that  the  above  mining  regula- 
tions give  to  the  miner  what  may  be  said  tu  be  almost  absolute 
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uontrol  over  the  bods  of  the  atronins  and  the  lands  in  the  vnlleyx 
throiij,'h  which  the  strenins  How,  in  whatever  lands  those  gold 
ininini^  rogulations  apply  to  and,  ther.  fore,  if  thoy  bo  held  to  ajtply 
to  tho  railway  bolt  iu  question,  and  if  the  Province  of  British 
Columbia  retains  a  right  to  the  precious  metals  therein,  the  riv,ht 
of  appropriation  of  that  bolt  by  the  Dominion  dovornmont,  m 
expressed  to  be  intended  to  bo  secured  to  it  by  the  term  of  the 
treaty  of  nni  n  would  be  so  utterly  illusory  that  it  is,  in  my  judj,'- 
ment,  impoHsiblo  to  conceive  that  it  was  the  intention  of  either  of 
the  |«artios  to  that  tre  ity  that  what  constituted  what  may  be  said 
to  bo  the  sole  value  of  the  tract  should  be  exempt  from  the  oper- 
ation of  the  11th  article,  and  should  be  retained  still  as  the  pru- 
porty  of  the  Province  of  British  Columbia,  and  we  caiuiot,  in  my 
opinion,  impute  to  thoni  such  an  intention  by  implication,  because 
of  the  existence  of  a  rule  which  is  applicable  to  the  particular  case 
of  a  grant  of  land  by  the  crown  to  a  subject,  which  establishes  that 
such  a  grant  does  not  pass  the  precious  metals  unless  the .  bu 
specitically  named.  The  conditions  which  gave  birth  to  that  rule 
not  existing,  the  rule  itself  cannot  have  any  application. 

[384]  Iu  the  month  of  September,  1878,  the  Secretary  of  Stata 
of  the  Dominion  in  pursuance  of  an  order  in  council  in  that  behalf 
addressed  a  communication  to  the  Government  of  British  Columbia 
informing  them  of  the  route  of  the  line  of  railway,  as  then  recently 
adopted  and  notifying  them  that  all  public  lands  in  the  Province  of 
Manitoba  and  the  North-west  Territories  within  twenty  miles  on 
each  side  of  the  line  had  been  set  apart  to  be  appropriated  in  such 
manner  as  the  Dominion  Governmunt  may  deem  advisable  in 
furtherance  of  the  construction  of  the  said  railway,  and  requesting 
the  Government  of  British  Columbia  in  accordance  with  their 
agreement  in  that  behalf  on  their  entering  the  Dominion  to  convey 
to  the  Dominion  Government  in  trust  to  bs  appropriated  in  such 
manner  as  the  Dominion  Government  r;  a '  deem  advisable  in 
furtherance  of  the  construction  of  the  rai'twr-y,  a  similar  extent  of 
public  lands  along  the  line  of  railway  thi-oughout  the  entire  length 
of  Britisli  Columbia,  and  to  make  good  to  the  Dominion  from  ci>n- 
tiguous  public  lands,  the  quantity  of  land,  if  any,  which  may  bo 
held  under  pre-emption  right  or  by  Crown  grant  within  the  limits 
of  the  land  in  British  Columbia  to  be  so  conveyed  to  the  Dominion 
Government.     In  the  interval  between  the  aemiing  of  this  com- 
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mnnicntion  And  the  month  of  May,  1880,  it  was  found  so  iinprac- 
ticjible  to  apply  tho  provisions  of  tho  Dominion  Lands  Act,  as  was 
eoiitomplated  by  the  88  Vict.  c.  51  to  the  survey  and  administra- 
tion of  tho  tract  on  either  side  of  the  railway  in  British  Cohnn})ia, 
th  tt  this  latter  statute  was  repealed  by  an  Act  passed  on  the  7th 
May,  18S0,  43  Vict.  c.  27.  By  that  Act,  after  reciting  that  it  had 
been  ascertained  that  the  conformation  of  the  country  upon  and  in 
the  vicinity  of  the  located  lino  of  tho  Canadian  Pacific  Railway 
through  tho  Province  of  British  Columbia,  is  such  that  it  is  inexpedi- 
ent to  attempt  lo  apply  the  provisions  of  the  Dominion  Lands  Act 
[38'<]  to  the  survey,  administration  and  management  of  the  lands 
thereinafter  mentioned  it  was  enacted  : 

"1.  Tho  Act  passed  in  the  thirty-eighth  year  of  Her  Majesty's 
reign,  chaptered  fifty-one  and  intituled  '  An  Act  to  extend  to  the 
Province  of  British  Columbia  the  Dominion  Lands  Acts '  is  hereby 
repealed. 

"  2.  The  governor  in  council  shall  have  full  power  and  authority 
b)'  orders  to  be  made  from  time  to  time  to  regulate  the  manner, 
terms  and  conditions,  in  and  on  which  any  lands  which  have 
been  or  may  be  hereafter  transferred  to  tho  Dominion  of  Canada 
under  the  terms  and  conditions  of  the  admission  of  British 
Columbia  into  tlie  Dominion  shall  be  surveyed  and  laid  out,  ad- 
ministered, dealt  with  and  disposed  of,  and  from  time  to  time  to 
alter  and  repeal  any  such  order  and  the  regulation?  therein  made 
and  make  others  in  their  stead  ;  provided  that  no  regulations  re- 
specting the  sale,  leasing,  or  other  disposition  of  such  lands  shall 
come  into  force  until  th^■y  shall  have  been  published  in  the  Canada 
Gazette,  and  shall  have  been  laid  before  both  houses  of  parliament 
for  one  month   without   being  disapproved  of  by  either  house." 

Simultaneously  with  tho  passing  of  this  Act  an  Act  was  i)assoiI  by 
the  Legislature  of  British  Columbia  for  the  purpose  of  giving  eflFoct 
to  the  nth  article  of  the  treaty  of  union,  which  enacts  as  follows  : 

"1.  From  and  after  the  passing  of  this  Act  there  shall  be,  and 
there  is  hereby  granted  to  the  Dominion  Government  f.T  the  purpose 
of  constructing  and  to  aid  in  the  construction  of  the  portion  of  tho 
Canadian  Pacitic  Railway  line  located  between  Burrard  Inlet  and 
Yellow  Head  summit,  in  trust,  to  be  appropriated  in  such  manner 
as  the  Dominion  Government  may  deem  advisable,  a  similar  extent 
of  public  lands  along  the  line  of  railway  before  mentioned  (not  to 
exceed  twenty  miles  on  each  side  of  tho  said  line),  as  may  be  appro- 
priated for  the  same  purpose  by  the  Dominion  from  the  public  lands 
of  the  North  West  Territories  and  tho  Province  of  Manitoba,  as  pro- 
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videtl  in  the  order  in  council,  section  11,  admitting  the  Piuviacv.M;; 
BrJtisl  Columbia  into  confedemtion.  The  land  intended  to  be 
herebj  convoyed  is  more  particularly  described  in  a  despatch  to  the 
Lieutenant  Governor  from  the  Honourable  the  Secret>:ry  of  State, 
dated  the  Slst  day  of  May  1878,  as  a  tract  of  land  lying  along  tlio 
line  of  said  railway,  beginning  at  Enfj^lish  13ay  or  Burrard  Inlet  and 
following  fho  Frazer  River  to  Lytton  ;  thence  by  the  valley  of  the 
River  Ihonipson  to  Kamloops  ;  thence  up  the  valley  of  the  Nort  i 
Thompson,  passing  near  to  Lakes  Albreda  and  Cranberry,  to  T^te 
Jauue  Cache  ;  thence  up  the  valley  of  the  Fraser  River  to  the  suminir. 
ol  YellokV  Head,  or  boundary  between  British  Columbia  and  tho 
North  West  Territorii  s,  and  is  also  defined  on  a  plan  accompauyiug 
a  further  despatch  to  the  Lieutenant  Governor  from  the  Secrehiry 
of  State,  dated  'Jie  23rd  of  September,  1878.  The  grant  of  the  said 
land  shall  be  subject  otherwise  to  tho  conditions  contained  in  the 
said  11th  section  of  the  terms  of  union. 

"  2.  This  Act  shall  not  atfect  or  prejudice  the  rights  of  the  public 
with  respect  to  connnon  and  public  highways  existing  at  the  date 
hereof  within  the  limits  of  the  lands  hereby  intended  to  be  con- 
veyod. 

' '  3.  This  Act  may  bo  cited  as  '  An  Act  to  grant  public  lands  i)i< 
the  main  land  to  the  Dominion  in  aid  of  the  Canadian  Pacific  Eail 
May,  1880.'" 

Now,  it  is  to  be  observed  that  this  Act,  as,  indeed  upon  its  face 
appears,  was  passed  f<n'  the  purpose  of  effectually  fulfilling  the 
terms  of  the  11th  article  of  the  treaty  of  union,  it  must  therefore 
be  coDRtrutd  in  the  Mght  of  the  treaty,  and  not  in  the  light  of  the 
narrow  rule  aiii)licable  to  the  case  of  a  grant  of  land  by  the  Crown 
to  a  subject. 

The  Legislature  of  British  Columbia  in  passing  the  Act,  must,  ks 
it  appears  to  me,  be  held  to  have  intended  to  divest  itself  of  aij 
control  over  the  tract  or  belt  described  in  the  Act  as  i)ublic 
property  of  the  province,  and  to  have  placed  it  under  tho  control  of 
1 380]  the  Dtmiinion  parliament  as  public  property  of  the  Dominion 
and  thus  to  give  efi'cct  tii  the  condition  upon  which  British 
Columbia  was  received  i.ito  the  union,  although  the  tract  bei.i^ 
withii  tho  limits  of  the  province,  (when;  granted  by  the  Dominion 
government  to  individuals  like  all  other  lands  vested  in  individual.^) 
will  be  subject  to  the  laws  f)f  the  province  affecting  tho  estate 
granted  to  such  individuals  as  to  local  taxation,  etc. 

Title  to  any  part  of  the  land  within  tho  described  belt  can  oidy 
be  acquired  by  individuals  under  and  in  virtue  of  a  grant  from  the 
Dominion  authorities,  that  is  to  say  by   a   crown   grant  executed 
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under  and  in  pursuance  of  the  authority  of  tho  hvws  of  the 
Dominion  affecting  Dominion  lands  ;  if,  thereft)re,  the  rule  as  to 
crown  grants  of  land  net  passing  the  precious  metals  unless  tlioy 
b()  specifically  named  taerein  is  to  have  any  application  in  the 
present  case,  it  seems  to  me  that  as  the  power  to  grant  the  'ands 
to  individuals  is  transferred  from  the  province  to  tlie  Dominion 
unrestricted  by  any  qualification  as  to  the  procions  metals,  it  must 
be  intended  that  the  Dominion  authorities  should  have  power  to 
(rrant  them  in  such  manner  as  the  authorities  having  control  of 
the  Dominion  lands  should  think  fit,  and  that  therefore  in  a  j^rant 
of  the  land  or  of  any  part  thereof  they  might  8])ecifically  grant  also 
the  precious  metals  therein  by  using  appropriate  language  for  that 
purpose,  and  if  tuey  could  'o  so,  then  the  rule  as  to  tho  j)recioii8 
metals  not  passing  if  appropriate  language  should  not  be  used 
would  enure  to  the  benefit  of  the  Dominion  and  not  to  that  of  the 
province.  The  power  to  pass  title  to  the  land  by  grant  from  the 
crown  being  acknowledged  to  be  in  the  Dominion  authorities,  all 
the  incidents  to  th\t  power  must  be  in  the  Dominion  also  in  the 
absence  of  any  express  ijualification  of  the  power  contained  in  tho 
[387]  instrument,  in  this  case  the  treaty,  vesting  the  power  in  the 
Dominion. 

Subsequently  to  the  passing  of  this  Act,  some  delay  took  place 
in  the  construction  of  the  railway,  occasioned  partly  by  reason  of 
•  contemplated  change  in  the  mannr  of  constructing  the  railway, 
that  is  to  say,  through  the  means  of  a  company  to  be  incorporated 
for  the  purpose,  instead  of  by  the  government,  as  a  governinent 
work,  n  which  manner  it  was  being  constructed  in  1878,  and 
partly  by  reason  of  searching  for  a  better  line  through  the  Rocky 
Mountains  than  that  which  had  been  located  in  187H. 

In  1881  an  Act  M-as  passed  entitled  ai;  'kct  respecting  the 
Canadian  Pacific  Railway,  incori>ora".iiig  a  c^inpany  to  construct 
and  work  it  when  constru'iterV  B'  this  Act  tho  railway  was 
divided  into  three  sections,  tho  eastern,  tho  central  and  the 
western — the  central  extending  fioir.  Selkirk  on  the  east  si  e  of 
the  Red  River  in  Manitoba  to  Kam'.oops  in  the  Rocky  Mountains, 
and  the  western  extending  from  Kamloops  to  I'ort  Moody  on 
Burrard  Inlet;  the  Dominion  governmmt  undertook  the  cora- 
l)letion  of  this  western  section.  The  seaich  lor  a  bettjv  lino 
through  tho  Rocky  Mountains  to  Kamh^ops  than  that  which  had 
been  located  in  1878  occupied  some  time,  and  v.hile  thisserrch 
was  still  in  progress,  an  Act  was  passed  by  the  Di^'uinion  parliinie.it 
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Jn   the  month  of  May    isflo       .       , 

Canadian  Pacific  Raii/a'v  cT  '^  ^  '*  '"*"  ^"^=ted  that  .f. 

Of  the  Governor  i„  ^Z^:^Z  1^'  ^"^^^^  *«  ^^^  4 t^; 
railway  from  Selkirk  to  th«  .  '""'^  *^^^''"  "^^in  ]  ne  n 

^-IoopsV.ayofllVpas,r     V"  "^  ""'^^"  ^ 

i>^ffiouitiea  also  had  ^7  :::rtr^^^"^^ 

Prov,ncial  governments  in  relation  nreo.""""  ^"^  ^^^^ 
and  graving  dock  on  Vancouver  island  '^  V'"«*^"^*i««  of  a  railway 
m  in  the  month  of  F.-  bruj;  '  ^^^'^^ matters.  Atle  J 

^n  H  paper  addressed  by  them  to  ^h    n  ^''o^'^cial  government 

forth  the  Vie.  tak.n  J  the  p:,  ^^^^^^^^  ^'-nment,  setti;^ 
-atters  therein  stated  in  relatiolto  tlf  ?"^"'  "'  ^^«  --" 
on  Vancouver  Island,  made  a  propos^^on  T''  '"""^  '•^^^• 
final  settlement  between  the  twoTov  ''  '  '""'^  *^  ^^^^  to  a 
^.^he  delay  i„  ,he  constructL  o  TelT'"''  "  "^"  '"  -^'^^- 
-d  other  matters,  which  proposi  i  'l^  I!]!;  "  "  "'^*^^"  *«  "'« 

"That  the  Dominion  government  b  '  •- 

out  its  obligation  to  the  pr^cT  ,   ."""'^^  ^'^'^"^^^^^  ^o  carry 
earliest  possible  period  the  conslor"   ^  «-»'«-eing  at  th 
completing  .he  same  .ith  all  p:     btd"      /^  ^^'^"'  ^^"^^  -^ 
province  such  fair  compensatioX     .^^^^^^^  7  ''  ^^^^^  *«  the 
-ay  as  will  enable  the  government  of  i  '^  '"^^  ^«^*"^  ^«''- 

provincial  work  and  open  the  r  ^  ^''"""'''•^  *«  build  itas« 

;;^- the  Dominion  goClt;?:^^^^^^^^^^  ^"^  — - -"^ 
the  graving  dock  at  Espuimalt  upon  such  "^  '""'''  '^  ^^'^^  -- 
reheve  the  province  of  all  expense  in  "^  '^^"  '^^«"^  -^^l 

Pleto  «nd  operate  it  as  a  feZT ^  ^  T^^  ^^^'^■^^^'  -^  ^o  eoi„- 
Doiuinian  work;  and  that  in  lie^  „.'  *'  *  Joint  Luperi^j  and 
-.hod  of  ascertaining  ,he  exact  acreageVla'T^^  ' ''  ''''''' 
thera.lway  belt  and  otherwise  reader^  l'"''"  l'^''^^  -^n 
apart  for  the  use  of  the  Doniinir  ft  17"^'  '  ''"'  ""'''' 

1-d  in  extent,  to  be  taken  up  in  bCks  ,  '2''"''''  ""^  ^^ 
acres  in  such  loca  ities  on  the  main  l!-.  "''  "''  '^""  ^^^'^^ 
the  land  .  be  taken  up  and  dehned^  Zl^T'  ''  ^^^^  «'P-  • 
be  one  of  the  conditions  that  the  n  ^^'''''  *"^  ^^at  it 

with  lands  in  this  province  sha^  ^TT"  ««^-""-"t  in  dealing 
liberal  both  as  to  -iuin  I^^    L^^^^^^^^  equally  1 

'n  this  provinc3  a^  the  present  .''"'' ^«  "'^^^  "' ^or^ 

^n  throwing  open  the  lanSr  letl;:!:'.  '"  "^  '^^''^  ''''  ^'^^ 
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This  last  clause  clearly  shows  that  up  to  this  present  t'me  the 
idea  has  not  been  conceived  that  the  precious  uietals  were  not  in- 
tended to  pass  under  the  provisions  of  the  11th  article  of  the  treaty 
of  union.  1 1  shows  also  that  the  provincial  government's  under 
standing  of  that  article  was  tlia'  the  lands  in  British  Columbia, 
which  by  that  article  were  agreed  to  be  transferred  to,  and  place<l 
[38!1]  under  the  control  of,  the  Dominion  authorities,  should  be 
under  such  control  for  all  purposes,  mining  as  well  as  agricultural. 

In  the  summer  of  1883  Sir  Alex.  Campbell,  then  Minister  of 
Justice,  was  sent  by  the  Dominion  government  to  British  Columbia 
with  instructions  to  negotiate  a  .ottleiuent  of  all  existing  differences, 
and  to  procure  a  change  in  the  1  mds  to  be  transferred  by  the 
province  to  the  dominion  between  Kamloops  and  the  eastern  limit 
of  the  province  rendeied  neces.sary  by  the  contemi)lated  change  in 
the  location  of  the  line  through  the  mount:iii.s  east  of  Kamloops. 
The  provincial  authorities  and  Sir  Alex.  Cimpbell  agreed  upon 
terms  of  settlement,  which  were  embodied  in  an  agreement  which 
coiitiiiiied  a  clause  that  the  terms  agreed  upon  should  be  taken  by 
the  province  in  full  of  all  claims  of  the  provinco  agaiist  the 
Dominion  in  respect  of  delays  in  the  c  mmenceinent  and  con- 
struction of  the  Canadian  Pacific  Railway,  and  in  respect  of  the 
non-construction  of  the  Esquimalt  and  Nanaimo  railway,  and 
should  be  takon  by  the  Dominion  government  in  satisfaction  of  all 
claims  for  additional  lands  under  the  terms  of  union,  but  shoiild 
not  be  bindiiig  unless  and  until  thu  .same  should  be  ratified  by  the 
parliament  of  Canada  and  the  legislature  of  British  Columbia.  In 
the  month  of  December,  1883,  the  legisl  iture  of  British  Columbia 
accordingly  passed  an  Act  in  which  after  sotting  out  the  agreement 
at  largo  they  ratified  it  and  enat   od  tliat  (1)  : 

These  sections  comi)ri8ed  the  whole  of  the  Act  which  relates  to 
the  lands  agreed  to  be  given  to  the  Dominion  government  by  the 
lull  article  of  the  treaty  of  union  ;  the  three  and  one-half  million 
of  acres  in  the  Peace  River  district  being  given  in  satisfaction  of  al' 
cliiima  of  the  Domini<m  for  additional  la  ids  in  substitution  for  such 
[31)0]  lands  within  the  limits  of  the  railway  brdt  as  might  be  held 
under  pre-emption  right  or  crown  grant  as  provided  by  the  snid  1 1  th 
article  of  the  treaty.  The  residue  of  the  Act  rela  es  holly  to 
giving  ofFoct  to  the  agreement  made  between  Sir  Alexander  Camp« 

(I)  See  the  Act  ante  p.  267. 
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1880 
Attohnhv 


Coi..„„i,      "■■>t  m  the  cIhmo  which  »,,„,„       T'  ™  "^"^  ''»»evot 

A,„'».„.  -«.-uoH„„  of  «„,  ™:' TIT!. "'■'"'■"  '"°^» '" "» "'  2 

««....».    ,..,   ,.„,,,  „„^^  ,„„h*   It:     ■"*'""?  "■«°»'.o«l-o 
■1- a       .™„  „<,,,„^  '_;^    *«-  a.       hereunder,"  Wing  ,„,„„ 

— '        "■'"•'■'"■''■■  it  -aj'  he  Anally  ,«,ated  el     "  f  ™  °'  "■"  '«"««? 

'»  "  ...altere  are  referred  to  in  the  ^^Z       T°'""*"°°  "■"'  ''" 

■•■t««t  i„  the  puW,,„  -    ^,  „,j  "f '"   •■»  Act  that  the  extent  „t 
■ntended  by  the  treatv,  ■„„;„„,'   '''.'""f  "'  "->  »"»ay  b„i, 
adn,i„i„ratio„  of  the  "D„„n.„o„  1     "     ""  "'"'"  *«  ''™'"'l  a„J 
-0  <-eter,„i„ed  ;  „here„a  "        terrr',"""  '"'"•"-'  "  '» 
a..l  ..f  the  eo„,truetio„  of  the  mZ^„  "■"  '"■"''  W»PriaW  i„ 
■»  which  land,  .a,  .„  be  ^e^'e^f't?       ''  """""""-l  -toct 
o  cnstrnct  the  ra.Wa,,  i,  deter  niedbTr  ^  '"  '""''""''^ 
"'"  '""K-'S*  of  the  Act  No.  18  0)1^,      T'     °''  ""■'<">  "dopl. 
»ent  with  Sir  Alexander  CampbeU    Jh      r"^' '°  '"  ""'  »«-- 
"•J"  in  the  i„tere.t  of  the  co„ '!^  "^t^'"'  '""™'''"  « 
r>om,ni„„  government  havin.  Tf  ^«      "'"''  ""'''■■P»«ted.     -fh. 

■■•eO  b,  the  p,oW„ci.,  .uth     t",™:!  *"■"''" ''■''•"^°* 
and  tiiey  cannot  be  prejudiced  inThe    ^^TM'"'  ">.-K«tioa, 
""Iway  belt  in   which  they  are  '1^    ,'"""''""""»  "» 
language  „,ed  in  making  the  an  "   ''™««»«l!y  interested    by    ,),, 
have  no  benehci.1  inteL.     S'™"™  <"'«""«  '»  whicf  th!, 
■n  the  intereat  of  the  company  which  ^T'""'  """''"'=•  ""<'' 
™;lway,  no  inference  can  Jd^wn  J^  ""'".r"™'  *«  "'""d 
■ntereat  o,  the  Dominion  „f  Ca 'r"  ^d  '  m     ''  ""  •""""  "'  "» 
the  Canadian  P,ciOc  „(,„„  b„,:   "'  """'"■  "«  '«aty  of  „ni„„,  ;„ 
-  be  d«„n  from  ,ik.  J^'^^'-^^  ■"-  «-•  ™ch.„  infercioe 

""!'""  '-  »  -biect.  The  iLfc  ,  ,f  h  "  '""'  "'  '•'"'  "■■'■"  "■» 
nn.on  1.  .Ion.  what  must  gover  1,1  !  '""■'"'  '"  "■'»"»tyot 
l>«*.to  that  treat,.  .^Z  [CJ^'  ""  '"'™««  »'  b'eth 

"'>l'oprec,„uau,ctal..ho„ldpa,,,„ 
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the  Dominion  in  the  sense  of  being  under  the  absolute  adniinistra 
♦ioi  and  control  of  and  for  the  exclusive  benefit  of  the  Dominion 
authorities  appears  'o  me  to  be  clear  for  the  reasons  already  given. 

The  Dominion  parliament  by  the  Act  47  Vict.  c.  6,  has  enacted  : — 

Sect.  11.  That  "  the  lands  granted  to  Her  Majesty  representfid  by 
the  government  of  Canada  in  purauance  of  the  Ilth  section  of 
terms  of  the  union  by  the  Act  of  the  legislature  of  the  Province  of 
British  Columbia,  number  eleven  of  one  thousand  eight  hundred 
and  eighty . .  as  amended  by  the  Act  of  the  said  legislature,  assented 
to  on  the  19th  cli  y  of  December,  1883. .  shall  be  placed  upon  the 
market  at  the  earliest  date  possible  and  shall  be  offered  for  sale  on 
liberal  terms  to  actual  settlers. 

"  2.  The  said  lands  shall  be  open  for  entry  to  bona  fide  settlers  in 
such  lots  and  at  such  prices  as  the  Governor  in  Council  may  deter- 
mine. 

"  3.  Every  person  who  haa  squatted  on  any  of  the  said  lands  prior 
to  the  19th  day  of  December,  1883,  and  who  has  made  substantial 
improvements  thereon  shall  have  a  prior  right  of  purchasing  the 
lands  so  improved  at  the  rates  charged  to  settlers  generally. 

''  4.  The  Governor  in  Council  may  from  time  to  time  regulate  the 
[39'2]  manner  in  which,  and  terms  and  conditions  upon  which ,  the 
h-nid  lards  shall  be  surveyed,  laid  out,  administered,  dealt  with  and 
disposed  of,  provided  that  regulations  respecting  the  sale,  leauing 
or  other  disposition  of  such  lands  shall  not  come  into  force  until 
they  ate  published  in  the  tanada  Oazette." 

By  the  12th  section  it  is  enacted  that  the  three  and  one-half 
million  acres  of  lands  in  the  Peace  River  district  in  British  Columbia 
granted  to  Her  Majesty  as  represented  by  the  government  of 
Canada  by  the  said  Act  assented  to  on  the  19th  day  of  December, 
1883,  shall  be  held  to  be  Dominion  lands  within  the  meaning  Of 
the  Dominion  Lands  Act,  1883. 

[•1  placing  these  lands  in  this  manner  by  the  Dominion  parlia 
ment  under  the  administration  and  control  of  the  Dominion 
government  as  Dominion  lands,  the  parliament  has,  in  my  opinion, 
acted  in  perfect  accordance  with  the  letter  and  spirit,  true  intent 
and  meaning  of  the  11th  article  of  the  treaty  of  union  and  the 
question  therefore  submitted  in  the  case  must  be  answet-ed  in  favour 
of  the  affirment,  the  Att  rney-General  of  Canada,  and  the  appeal 
must  be  dismissed  with  costs. 
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SUPREME  COURT  OF  CANADA. 
The  AiTORNET  General  of  Canada  v.  Flint. 

(hi  appeal  from  the  Supreme  Court  of  Nova  Scotia. 
[RepoHed  16  Can.  S.  C.  R.  707. \ 

Imperial    Court   in    Catiwia — Coiferrlng   jurisdi  tion   on — Inland 
Revenue  Act,  31  V.  c.  8.  s.  156. 

Held,  (reversing  the  judgment  of  the  Supreme  Court  of  Nov* 
Scotia)  that  the  Dominion  Parliament  has  power  to  confer  addi- 
tional jurisdiction  on  the  Court  of  Vice-Admiralty  at  Halifax, 
although  that  court  was  created  by  an  Imperial  Act. 

Appea'  irr>'.'  „  judgment  of  the  Supreme  Court  of  Nova 
Scotia  (1)  directing  a  writ  of  prohibition  to  issue  against 
theCuuiuof  V'  >'-A  \.u.-p.lty  at  Halifax,  prohibiting  such 
court  from  exercising  jurisdiction  in  the  matter  of  a 
plaint  instituted  in  the  Court  of  Vice- Admiralty  of 
Halifax,  between  the  Attorney-General  of  Canada  and 
Joseph  Flint,  Oswald  Hornsby,  James  Philip  Flavin  and 
Ronald  McDonald. 

The  facts  of  the  case  are  fully  stated  in  the  following 
judgments. 

Sedgeivick,  Q.C.,  and  liurhidge,  Q.C.,  (Deputy  Minister 
of  Justice),  for  the  appellant. 

No  counsel  appeared  for  the  respondent. 

Ritchie  C.  J : — 

Proceedings  were  taken  in  the  Vice-Admiralty  CJourt 
at  Halifax,  Nova  Scotia,  on  an  information  of  Her 
Majesty's  Attorney-General  of  Canada  on  behalf  of  Her 
Majesty  against  the  defendant  to  enforce  the  payment  of 
*Presen< :— RiTCHiK  C.J.  and  Strono,  Fournikr,  Hknbt  and  Gwtnnb 


JJ. 


(1)  3  Russell  &  Geldert,  463 ;  pott  p.  297. 
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penalties  for  breaches  of  the  Inlaud  Revenue  Act,  and         1884 
particularly  of  sects.  127,  128,130,  137  of  said  Act. 

To  the  monition  issued  the  defendant  Flint  appeared 
under  protest  and  alleged  that  the  court  had  no  jurisdic- 
tion in  the  premises. 

The  Vice- Admiralty  Court  held  that  it  had  jurisdiction, 
[708]  whereupon  defendant  Flint  applied  to  the  Supreme  R"^clne^C.  J 
Court  at  Halifax  for  an  order  for  a  writ  of  prohibition  to 
stay  further  proceedings  in  the  Vice-Admiralty  Court,  and 
the  Supreme  Court  ordered  "  that  a  writ  of  prohibition  do 
forthwith  issue  out  of  this  court,  directed  to  the  Honourable 
James  McDonald,  Judge  and  Commissary  of  the  Vice- 
A'liniralty  Court  at  Halifax,"  to  prohibit  tlie  said  court 
iVoin  further  proceeding  in  the  said  plaint  or  action 
:i!,^ainst  the  said  Joseph  Flint. 

From   this  order  the  Attorney-General  of  Canada  haa 
i[ipealed  to  this  court. 

It  appears  from  the  judgment  of  the  Vice- Admiralty 

Court  that  "in  May,  1879,  as  appears  by  the  affidavit  on 

which  the  monition  was  issueJ  on  the  21st  May  last,  the 

niachineiy   and    apparatus    for  the  illegal   distilling   of 

spirits  were  seized  on  the  premises  in  Halifax,  owned  and 

ooftipie'l    by    Flint,    and    on    his    information    against 

McDonaUl,  Hornsby  and  Flavin,  as  concerned  therein,  a 

iaige  quantity  of  spirits,  mash  and  apparatus  for  distilling 

were  seized  on  the  premises  occupied  by  the  two  latter 

No  claim  having  been  made  by  eith<;r  party  pursuant  to 

the  Dominion  Inland  Revenue  Act  of  1867,  31  Vice.  c.  8 

all  the  goods  so  seized  were  condemned  under  the  l(j3rd 

section,  and  the  present  action  was  brought  against  the 

four  defendants  for  the  penalties  imposed  by  this  Act. 

Three  of  them  have  not  appeared — Hornsby  and  Flavin 

not  having  been  served — but  Flint  appeared  on  the  2nd 
19 
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1884        inst.,  under  protest,  denying,'  the  jurisdiction  of  this  coiut ; 
Attorney-    o"  which  the  Crown,  by  the  Attorney-General,  has  taken 
BNiRALOK  jgj,^g,   g^^j   ^^^Q  gg^^g  jjj^g  ^Qgj^  argued   before  me  at  the 

instance  of  both  parties,  though    the  question,  striitlv 
speaking,  shouhl  have  been  raised  by  plea." 

The  penalties  sought  to  be  recovered  were  :  under  sect. 
127  for  exercising  a  business  subject  to  excise,  without 
license;  under  sect.  128  the  additional  penalty;  under 
.sect.  130  the  penalty  for  having  in  his  possession  apparatus 
for  carrying  on  a  business  subject  to  excise  without  hav- 
ing made  a  return  thereof;  and  under  sect.  137  for  not 
making  proper  returns  of  premises,  etc. 

The  156th  section  of  the  Act  respecting  tlie  Inland 
Revenue  provides : — 

"  156.  All  penalties  and  forfeitures  incurred  under  this 
Actor  tiny  other  law  relating  to  excise  may  be  prosecuted, 
sued  for  and  recovered  in  the  '^juperior  Courts  of  Law  or 
Court  of  Vice-Admiralty  having  jurisdiction  in  that  pro- 
vince in  Canada  where  the  cause  of  prosecution  arises  or 
wherein  the  defendant  is  served  with  process,"  etc. 

The  parliament  of  Canada  has  the  sole  exclusive 
power  to  legislate  on  the  subject  of  the  inland  revenue 
of  the  Dominion,  and  in  the  exercise  of  that  power  tlir 
unquestioned  right  to  impose  the  penalties  prescribed  b}- 
sects.  127, 128, 180  and  137  before  referred  to,  and  declare 
[709]  how  and  in  what  courts  in  the  Dominion  sucli 
penalties  may  be  prosecuted,  sued  for  and  recovered,  and 
in  selecting  the  Court  of  Vice-Admiralty  as  havin;^ 
jurisdiction  in  the  Province  of  Nova  Scotia,  where  the 
cause  of  prosecution  arises,  and  where  the  defendant  is 
served  with  process,  the  parliament  of  Canada  in  no  way 
exceeded  its  exclusive  legislative  power.  The  principles 
which  are   entirely  applicable  to  and   must  govern  the 
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case  have  been  so  fully  discussed  in  the  case  ol'  Valin  v.         i884 
Langlois  in  this  court  (1),  and  in  the  Privy  Council  (2),    attornbv- 
that  it  is  unnecessary  to  discuss  them  now.     The  fact  of    'canada"^ 
the    Admiralty    Court    exercising    jurisdiction    in    the        flint. 
Dominion   being   an  Imperial  Court  in  no  way,  in   my      sJ7~c 
opinion,  interferes  with  the  api)lication  of  the  principhis      Canada. 
enunciated  in   Valin  v.  Lcmglois  (2)  or  with  the  con-  Ritchie,  C.  J. 
elusion  arrived  at  in  that  case. 

Whether,  as  has  been  suggested,  the  Dominion  pai-lia- 
uiont  could  compel  the  Vice-Admiralty  Court  to  assume 
i>v  the  judge  thereof  to  act  on,  the  jurisdiction  confeired 
is  a  point  it  will  be  quite  time  enough  to  determine  when 
such  question  arises.  It  is  clear  in  this  case  the  Impeiial 
Government  has  not  intervened,  and  the  judge  of  the  Vice- 
Admiralty  has  assumed  and  acted  on  the  jurisdiction,  as  I 
cannot  doubt  will  always  be  the  case  when  his  judicial 
>orvices  are  invoked. 

The  appeal  should  be  allowed  with  costs. 


i 


■;;i'H 


■     ■!»!■' 


Strong  J : — 

By  sect.  156  of  the  Inland  Revenue  Act,  31  Vict.  c.  S, 
parliament  has  conferred  jurisdiction  to  entertain  suits 
and  prosecutions  for  the  recovery  of  penalties  and  forfeit- 
ures imposed  by  the  Act  on  the  Superior  Courts  of  Law 
nneaning  of  course  the  Superior  Courts  of  the  Provinces) 
and  tlie  Court  of  Vice-Admiralty.  Since  the  decision  of 
this  court  in  Valin  v.  Langlois  (I),  and  the  deliver}'  of 
the  judgment  of  the  Privy  CJouncil  in  the  same  (2),  it 
camiot  be  denied  that  this  enactment  was  within  the 
legislative  powers  given  to  parliament  by  the  British 
North  America  Act  of  1867.  The  Lord  Chancellor,  in 
delivering  the  judgment  of  the  Privy  Council,  expressly 


(I)  3  Can.  S.  C.  R.  1;  niitc  vol.  1, 
I.  1()7. 


(2)  5  App.  Gas.  llo  ;  and  vol.  1, 
p.  158. 
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recognises  the  power  of  parliament  to  confer  a  new  jiiii>. 
diction  on  provincial  courts.  The  Courtof  Vice-Adniiraltv 
is  a  court  deriving  its  authority  originally  fi'oni  the  Lonl 
High  Admiral  or  the  Commissioners  appointed  for  exeicis- 
iug  that  office  and  the  office  of  judge  of  that  court  was  for- 
merly  only  created  by  warrant  and  letters  patent  umicr 
the  great  seal  of  the  High  Court  of  Admiralty  of  Eniilaiiil 
Now,  b}'  the  Imperial  statute  20-27  Vict.  c.  24,it  is  enactu'l 
that  when  the  office  of  judge  in  a  Vice-Admiralty  Coiiit 
shall  become  vacant  in  any  British  possession  the  duel 
Justice,  or  the  ))rincipal  judicial  officer  of  such  possession, 
[71 0]  or  the  pei.son  for  the  time  being  lawfully  authorised 
to  act  as  such  shall  be  ex  officio  judge  of  the  Vice- 
Admiralty  Coui't  until  a  uotiKcation  is  received  that  a 
formal  appointment  to  the  office  has  been  made  to  ilw 
Admiralty.  By  sect.  7  of  the  same  Act  it  is  proviilcl 
that  nothing  in  that  Act  shall  affect  the  powers  of  the 
Admiralty  to  appoint  any  judge  of  a  Vice-Admiralty 
Court  as  heretofore  by  warrant  from  the  Admiralty  anid 
by  letters  patent  issued  under  the  seal  of  the  High  Court 
of  Admiralty  of  England. 

The  Courts  of  Vice-A<lmiralfcy  were  originally  tribunals 
for  administering  the  jurisdiction  incident  to  the  judicial 
department  of  the  office  of  the  Admiral,  but  to  tho^,e, 
their  original  functions,  the  Imperial  Parliament  has 
superadded  a  statutory  jurisdiction  not  confined  to  mari- 
time causes,  but  extending  in  many  instances  to  revenue 
suits. 

If  a  Court  of  Vice-Admiralty  thought  fit  to  decline  a 
jurisdiction  confen-ed  upon  it  by  the  legislature  of  tlie 
Dominion,  I  should  be  of  opinion  that  its  right  to  do  so 
could  not  be  questioned,  for  as  it  is  a  court  created  for  the 
purpose  of  executing  the  judicial  powers  vested  in  the 
office  of  the  Admiral  it  is  subject  to  no  legislative  power 
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except  that  of  the  Imperial  Parliamont.     If,  however,  the         i8;u 

jiul^'e  of  a  Vice-Afliniralty  Court  tliinks  fit  to  exercise  tlie 

■jrisdiction  conferred  by  a  .statute  of  the  Dominion,  I  see 

no  "-round   for  making  any  distinction  between  the  case 

of  such  a  court  and  that  of  provincial  courts,  as  to  which 

Valin  V.  Langlois  (1),  as  I  understand  the  judgment  of 

the  Privy  Council,  has  decisively  determined  that  juris-     Strong,  J 

<liction  so  conferred  may  be  lawfully  assumed. 

For  this  reason  I  am  of  opinion  that  the  writ  of  pro- 
hibition should  be  quashed  and  the  rule  nisi  in  the  court 
below  discharged, 

[Translated]. 

FOURNIER,  J : — 

The  only  question  arising  for  determination  in  this 
case  is  whether  the  Court  of  Vice-Admiralty  has  juris- 
diction in  actions  for  breaches  of  the  provisions  of  th«,' 
law  relating  to  the  inland  revenue.  This  jurisdiction  in 
conferred  on  it  in  these  terms  by  sect,  lo'j  of  31  Vict. 
c.  8: 

"  All  penalties  and  forfeitures  incurred  under  this  Act, 
or  any  other  law  relating  to  excise  may  be  prosecuted, 
sued  for  and  recovered  in  the  .  .  .  Court  of  Vice- 
Admiralty,  having  jurisdiction  in  that  province  in 
Canada,  where  the  cause  of  prosecution  ai  ises,  or  wherein 
the  defendant  is  served  with  process." 

This  enactment  has  been  declared  illegal  by  the 
Supreme  Court  of  Nova  Scotia,  as  being  an  excess  of 
jurisdiction  on  the  part  of  the  federal  parliament,  and  an 
order  has,  in  consequence,  been  directed  to  the  Court  of 
Vice-Admiralty  to  restrain  it  from  exercising  the  juris- 
iliction  conferred  by  the  section  above  cited.  This  judg- 
[711]  ment  is  evidently  erroneous,  iirst  as  contrary  to  the 
principle  hitherto  undisputed,  that  all  courts  are  open 
to  the  Crown  in  the  prosecution  of  its  rights. 

(1)  5  App.  Cas.  116  ;  ante  vol.  1,  p.  158. 
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18«4  "  Though  liis  Kuhjects  are,  in  many  instances,  under  tlie 

necessity  of  .suing  in  particular  courts,  the  King  has  the 
undoubted  privilege  of   suing  in  any  Court  he  pleastis. 
Chitty   on    Prerogative  (1)  ;    Bacon's    Abridgment  (l*); 
Attovney-Oe'.ieral  \.  Mayor  of  Gahvay  (3). 

This  doctrine,  sui)ported  by  numerous  authorities,  lia^ 
Fournier,  J.   been  upheld  by  the  judgment  of  Blake,  V.C,  in  the  case 
of  Attorney-Cenerid  v.  Walker  (4). 

These  authorities  shew  clearly  that  this  judgment  In 
opi)o,sed  to  the  well  recognized  principle  that  Her  Majesty 
has  the  privilege  of  choosing  any  tribunal  she  pleases  fm 
the  prosecution  of  her  rights. 

It  is  also  erroneous  in  that  it  declares  that  the  federal 
parliament  had  not  the  power  of  conferring  on  the  Court 
of  Vice-Admiralty  the  jurisdiction  which  has  been 
assigned  to  it  by  section  156  already  cited.  With  the 
difference  that  the  Court  of  Vice- Admiralty  is  established 
by  the  Imperial  authorities,  this  is  the  same  question  as  tluit 
which  has  already  been  raised  in  several  cases  regardiuL,' 
the  power  of  the  federal  parliament,  to  impose,  by  its 
laws,  new  duties  on  provincial  tribunals.  As  regaids 
these  courts,  the  question  has  been  settled  by  the 
decision  of  the  Privy  Council  in  the  case  of  Valin  v. 
La.iu/lois  (5). 

But  in  this  case,  the  tjuestion  arising  with  regard  tu 
the  Court  of  Vice- Admiralty  which  derives  its  jurisdic- 
tion from  the  Imperial  Parliament,  are  the  same  reasons 
available  for  the  purpose  of  reaching  the  same  conclusion 
as  in  the  case  of  Valin  v.  Langlois  (5).  On  the  subjects 
coming  under  its  jurisdiction,  the  power  of  the  federal 
parliament  is  supreme,  and  extends  over  all  residents  of 
the  Dominion.      The  laws    concerning   inland  revenue 

(1)  Page  244.  (3)  1  Molloy,  95. 

(2)  Title  "  Prerogative,"  p.  472.     (4)  25  Grant,  233. 

(5)  6  App.  Gas.  116 ;  a»(e  vol.  1,  p.  158.. 
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\n''vvf  unqucstioMJiljly.  one  of  tho  subjects  ovov  whicli  it 

has  exclusive  jurisdiction,  ought  not  ihv'iv  provisions  lo 

be  bin'ling  even  for  tlie  Coirt  of  Vice-Ailniiralty  ^     I'liis 

court  is  of  Imperial  creation, but  exercisiiit,'  its  jurisdiction 

throughout  the  province  of  Nova  Scotia  is  it  not  I'ulatively 

to  theDoniinionin  a  position  similar  to  that  of  the  Supreme 

Court  of  this  province  i      Does  not  each  of  these  courts   Fourniei-,  J 

owe  its  existence  to  a  power  whieli  in  matters  within  its 

competence  such  as  the  constitution  of  the  provincial 

tribunals  is  independent  of  the  federal  parliament  ?    The 

ri(rht  of  conferring  new   powers  on  the  Supreme  Court 

has  been  recognised   however,  as    regards    this   latter 

although  it  is  ])ecuHarly  under  the  control  of  the  local 

(lovernuient.      Why   could    not    tho   federal    parliament 

[7r2J  exercise  the  same  power  with  respect  to  the  Court 

of  V^ice-Admiralty  ?     Since  there  is  a  complete  analogy 

ill  the  position  of  the  two  courts,  should  not  the  reasoning 

which  prevailed  in   Valin  v.  Lamjlois  (I),  cause  u.^;   to 

adopt  the  same  conclusions  ? 

In  support  of  this  opinion  the  reasoning  of  Dorion  CJ., 
in  the  case  of  Britneau  v.  Maaaue  (2)  may  also  be  adopted  : 
"Judges  as  citizens  were  bound  to  perform  all  the  duties 
imposed  upon  them  by  either  the  Dominion  or  Local 
Legislature." 

Should  not  the  judge  of  the  Court  of  Vice- Admiralty, 
who  is  at  the  same  time  the  Chief  Justice  of  Nova  Scotia, 
consider  himself  as  bound  to  execute  the  duties  imposed 
on  him  by  this  law  of  the  Dominion,  especially  when 
there  is  not  only  no  provision  of  the  Imperial  laws  on  the 
subject  of  Admiralty  Courts  opposed  tliereto,  but  on  the 
contrary  there  are  some  of  them  which  admit  the  existence 
of  colonial  legislation  on  this  subject  on  condition  that  it 
is  not  repugnant  to  the  former. 
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(1)  5  App.  Gas.  115 ;  ante  vol.  1,  p.  168. 


(2)  23  L.  C.  Jurist  60. 
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1884  Indeed  the  Imperial  Act  2S  &  29  Vict,  c.  63,  (1865) 

reeoirnises  this  right  in  the  following  terms  : — 

"  Any  colonial  law  which  is,  or  shall  be  in  any  respect 
repugnant  to  the  provisions  of  any  Act  of  Parliament 
extending  to  the  colony  to  which  such  law  may  relate,  or 
repugnant  to  any  order  or  I'cgulation  made  under  author- 
Fournier,  J.  ity  of  such  Act  of  Parliament,  or  having  in  the  colony  the 
force  and  effect  of  such  Act  shall  be  read  subject  to  such 
Act,  order  or  regulation,  and  shall  to  the  extent  of  such 
repugnancy,  but  not  otherwise,  be  and  remain  absolutely 
void  and  inoperative." 

Does  not  this  enactment,  which  applies  as  well  to  future 
as  to  then  existing  legislation,  recognise  positively  in  the 
colonial  authorities  the  power  of  adding  to  the  provisions 
of  the  Imperial  laws  ?  Does  it  not  also  declare  that  such 
enactments  should  receive  their  effect  on  the  sole  condi- 
tion of  not  being  inconsistent  with  the  Imperial  laws  ? 
To  the  enumeration  of  the  powers  contained  in  the 
Imperial  Act  of  1868,  the  federal  parliament  has  added 
another  subject  of  jurisdiction  by  adopting  sect.  156.  But 
this  provision  not  coming  in  conflict  with  any  of  those 
of  the  Imperial  Act  and  neither  altering  nor  modifying 
any  of  them,  ought  in  virtue  of  the  provision  above  cited 
of  28  &  29  Vict.,  c.  63,  to  be  deemed  as  within  the  com- 
petence of  the  federal  parliament. 

Appeal  allowed. 

Henry,  J. — 

I  concur  in  the  view  which  has  just  been  expressed  and 
for  tlie  same  reason.  It  is  clearly  understood  liy  the 
judgment  in  Valiu  v.  Langlois  (1)  that  the  Parliatnont 
[713]  of  Canaila  has  the  power  of  conferring  jurisdiction 
upon  the  judges  of  the  Supreme  Courts  and  othei  higher 


(1)  5  App  ('as    ll.'i ;  antf  vol   1,  p.  158. 
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c.mts  of  the  several  provinces.  The  same  principle 
■>voukl  apply  to  any  court  that  sits  within  the  Dominion, 
Although  the  Vice-Admiralty  Court  is  established  by  the 
authority  of  England,  still  I  see  nothing  to  prevent  the 
Parliament  of  Canada,  inasmuch  as  that  court  sits  within 
the  jurisdiction  of  that  parliament,  to  give  it  power  and 
authority  to  try  inland  revenue  cases,  or  cases  connected 
with  the  customs.  I  would  say,  however,  I  do  not  thinic 
that  court  could  be  obliged  to  perform  such  duty,  and 
that  it  is  a  court  that  could  very  well  wrap  itself  up  in 
its  authority  and  say,  "  our  other  duties  prevent  us  from 
assuming  the  functions  assigned  to  us  by  the  Parliament 
of  Canada,"  but  it  is  ready  to  adopt  the  duty,  and  I  see 
no  reason  why  the  Parliament  of  Canada  should  not  have 
the  power  to  impose  it.  I  think,  therefore,  the  appeal 
should  be  allowed  with  costs. 

GwYNNE,  J  ,  w^as  also  of  opinion  that  the  appeal  should 
be  allowed. 

Ju»<iMENTS  IN  Supreme  Court  or  Nova  Scotia. 
[Eeported  S  Russell  d-  Gelderf,  Jf53.] 
Weatheuue,  J. — 

This  was  an  application  to  us  for  a  writ  of  prohibition  to  stay  a 
.'^uit  in  tlio  Yico-Admiralty  Court  at  Halifax.  This  court  was 
tonvened  under  the  statute,  the  then  Ecjuity  JudKe,  Mr.  Justice 
Ritchie,  presiding,  for  the  express  purpose  of  obtaining  the 
rule  nisi  and  the  case,  one  no  doubt  of  importance,  was  argued 
before  my  l)rothors,  McDonald  and  Smith,  and  myself  in  the  second 
division.  My  brother,  McDonald,  [)re\ious  to  the  attaciv  (jf  illness 
whicli  still  confines  liim  to  his  house,  had  considered  the  subject, 
and  we  have  been  enabled  to  confer  with  him  recently,  and  he  has 
expressed  liis  concurrence  with  us  in  a  case  to  which  wo  have  given 
afl  much  attention  as  the  unusual  immber  of  cases  before  the  court 
would  permit.  Proceedings  were  taken  in  the  Vice- Admiralty 
Cou:*^^  here  in  personam  before  the  Judge  Ordinary  under  the  Cana- 
dian Act,   31  Vict.   c.  8,   respecting  inland  revenue,   to  collect  a 
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1884  penalty  for  illicit  distilling.     The  principal  clauses  in  question  ar* 

the  155th,  15()th  and  KJGth,  which  are  as  follows  : — 

Sect.  155.   "  Any  duties  of  excise  or  license  duties  or  fees  pay- 
able under  this  Act  shall  be  recoverable  at  any  time  after  the  sfime 

ou^ht  to  have  Leen  accounted  for  and  paid, and  all  such 

duties  and  license  fees  shall  be  recoverable  with  full  costs  of  :<nit 
as  a  debt  due  Her  Majesty,  in  any  Court  of  competent  civil  juris. 
Weatherbe,  J.  diction." 

Sect.  15«J.  "All  penalties  and  forfeitin-es,  incurred  under  tliii 
Act,  or  any  otlier  law  relating  to  excise,  may  be  prosecuted,  sued 
[457]  for,  and  recovered  in  the  Superior  Courts  of  law  or  Court  of 
Vice-Admiralty  having  jurisdiction  in  that  Province  iv  .lada 
where  the  cause  of  prosecution  arises,  or  wherein  the  defei.Jant  is 
served  with  ))rocess: — and  if  the  amount  or  value  of  any  audi 
penalty  m-  forfeiture  d<jes  not  exceed  live  hundred  dollars  the  same 
may  also  be  prosecuted,  sued  for  and  recovered  in  any  County 
Court  or  Circuit  Court  having  jurisdiction  in  the  place  where  tliii 
cause  of  prosecution  ari^^es  or  where  the  defendant  is  served  with 
prncess." 

Sect.  106.  '*  Provided  always  that  any  pecuniary  penalty  or  any 
forfeiture  imposed  by  this  Act,  whatever  be  the  amount  thereof, 
may  be  sued  for  and  recovei'ed  with  costs  on  the  oath  of  any  one 
competent  'witness  in  any  court  having  civil  jurisdiction  to  the 
amount  of  such  penalty  or  forfeiture,  by  Her  Majesty's  Attorney- 
(Jeneral,  or  by  any  other  person  or  officer  thereunto  authorized  by 
the  proper  authority." 

The  jurisdiction  of  the  Vice-Admiralty  Court  was  disputed  and 
the  <)uestion  was  argued  there,  and  in  the  judgment  printed  in 
the  case  before  us,  the  learned  Judge  claimed  the  right  to  proceed 
with  the  cause.  It  is  admitted  this  penalty  could  be  recovered  in 
th?  Supreme  Court.  The  learned  Judge  in  giving  judgment  sayf<  . 
"  In  the  first  case  I  was  called  upon  to  decide  as  ex-officio  .fudge 
of  Vice-Admiralty,  that  of  the  (Jitji  of  Fderufnirg,  (1)  in  1805,  1 
had  occasion  to  look  into  the  ques  ion  of  jurisdiction,  which  han 
been  bo  exhaustively  and  learnedly  discussed  by  Judge  Story  in 
Deloviv  V.  B<41,  (2).  That  case  depended  a  gocd  deal  on  American 
legislation  having  no  effect  here.  The  commission  to  my  prede 
ceBBors  at  Halifax  and  to  the  Judge  at  Quebec  I  also  throw  out  of 


(i;  1  Oldright,  815. 


(2)  2  Gallison,  398. 
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the  case,  having  no  ct.mmissiun  myself,  and  regarding  chieHy  the  ig84 

Acts  of  Parliament.     The  practice  and  proceedings  in  this  Court  """ 

are  founded  mainly  on  the  Imperial  Act  of  1832,  the  2nd  Will.  4,    General  or 
c.  51,  and  the  rules  and  regulations  issued  thereunder  by  Her       ■"*  ^^^^ 
Majesty  in  Council.     Among  these,  sect.  27  relates  to  prosecutions        Flint. 
for  breaches  of  revenue  or  navigation  laws,  which  means,  of  course,       Sup.  C. 
such  laws  as  were  in  force  in  the  several  colonies  throughout  the  ^"^^  Scotia. 
Empire,  and  are  now  in  force  therein.     This  section  contains  the  Weatherbe, 
foilowing  clause  : — '  In  the  case  of  a  monition  citing  all  persons  in 
general,  and  not  describing  any  person  by  name,    no  penalty  can 
[458]  be  pronounced  for  ;  but,  if  the  person  by  whom  the  oflence  was 
committed  should  afterwards  be  discovered,  a  subsequent  monition 
may  be  issued  in  the  same  suit  against  him  or  them  for  the  recover; 
of  the  penalties.'    The  principle  stated  in  this  clause,  as  well  ns 
in  the  note  to  our  fee-table,  folio  8,  has  a  direct  bearing  upon  the 
case  in  hand,  and  this  rule,  emanating  from  the  Queen  in  Council, 
by  virtue  of  the  Act  of  Parliament,  has  the  same  authority  as  if  it 
were  in  the  Act  itself.     Much  was  said  at  the  argument  of  the 
power  of  the  Dominion  Legislature  over  this  as  an  Imperial  Court, 
and  no  doubt  if  a  Dominion  Act  were  to  attempt  to  give  this 
Court  a  jurisdiction  analogous  to  that  of  Admiralty  Courts  in  the 
United  States,  and  exceeding  that  of  the  High  Court  of  Admiralty 
in  England,  I  would  have  no  difficulty  in  holding  that  such  an  Act 
was  ultra  vires,  but  it  is  very  certain  that  no  such  Act  will  ever 
pass.    What  we  are  dealing  with  here  is  the  recovery  of  penalties 
by  a  separate  ^uit,  after  forfeiture  of  the  goods,  for  breaches  of 
the  inland  revenue  law  of  the  Dominion.      The  15()th  section  of 
the  Act  provides  that  all  penalties  and  forfeitures  incurred  under 
the  Act  may  be  prosecuted,  sued  for  and  recovered  in  the  Superior 
Courts  of  law,  or  the  Court  of  Vice- Admiralty  having  jurisdi  tion 
in  the  Province  where  the  cause  of  prosecution  arises.     For  tiie 
reasons  I  have  assigned,  I  am  of  opinion  that  this  court  has  juris- 
diction, that  the   ISOth  section  of  the  Act  is  not  ultra  vires,  niul 
that  the  objection  now  taken  cannot  prevail." 

We  were  all  satistied  before  granting  the  rule  nisi,  that  the  Vice- 
Admiralty  Court  is,  under  the  authorities,  an  inferior  court,  to 
restrain  which  this  court,  having  like  powers  with  the  Supreme 
Court  of  Westminster  Hall,  by  the  express  words  of  our  statute, 
may  grant  a  writ  of  prohibition,  and  nothing  has  been  said  to 
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18g4         shake  this  opinion.     Indeed,   the  argument  turned  mainly  ufijii 
the  interpretation  of  the  Canadian  Act,  and  the  power  conferreil 
on  the  Dominion  to  impose  a  duty  on  a  court  admittedly  not  a 
Djminion    court.       That    tlie    Parliament  of   Canada  has  power 
to  create  a  court  for  the  whole  Dominion  for  the  recovery  of  these 
penalties  is  not  doubted.     Plaintiffs  counsel  goes  further  and 
submits  that  we  are  concluded  by  authority  of  the  Supreme  Court 
Weatherbe,  J.  of  Canada  on  this  very  point,  citing  the  case  of  Valinv.  Langlois,  (1). 
[459]  Some  discussion  took  place  as  to  the  effect  of  that  case,  and  there 
can  be  no  doubt  it  is  a  binding  authority  on  us  retjuiring  us  to  exer- 
cise jurisdiction  over  all    lection  petitions  respecting  elections  of 
members  for  the  House      Jommons.  That  was  the  disputed  point  in 
the  case  decided  by  the  Supreme  Court  of  Canada.     There  was  h 
petition  for  leave  to  appeal  to  the  Privy  Coimcil,  and  such  leave 
was  refused.     We  were  directed  to  some  expressions  of  the  learned 
Judges  in  the  Supreme  Court  of  Canada,  to  the  effect  that  it  is 
competent  to  the  Parliament  of  C/anada  to   interfere  with  the 
organization  and  procedure  of  provincial  courts  in  certain  cases, 
notwithstanding  the  lejislation  on  these  subjects  is  assigned  exclu- 
sively  to   provincial  legislatu'es.     The  question  was  whether  the 
Parliament  of  Canada  had,  in  reality,  created  a  new  tribunal,  or 
imposed  duties  on  a  provincial  court,    and,    in    dismissing  the 
appeal,  Lord  Selborne,  in  referring  to  the  disputed  language  says  : 
"  Words  could  not  be  more  plain  than  those  to  create  this  as  a  new 
Court  of  Record,  and  not  the  old  Court  with  some  superadded 
jurisdiction  to  be   exercised   as   if  it   had   been   part  of  its  old 
jurisdiction.''     Beyond  this  I  will  not  say  there  is  not  enough  to  l)e 
gathered  from  the  case  to  conclude  us,    were  this  Vice-Admiralty 
Court  a  provincial   court,   on   the  ground    that  even  where  the 
Canadian  Act  only  commits  the  exercise  of  a  new  jurisdiction  on 
a  matter  within  the  exclusive  power  of  the  parliament  to  a  pro- 
vincial court  it  is  competent  for  parliament  to  pass  such  an  Act- 
to  conclude  us  and  relieve  us  from  the  difficult  task  imposed  (lu  the 
higher  courts  of  reconciling  the  conflicting  words  of  the  statute. 
It  is  admitted  that  where  the  Canadian  Act,  by  its  terms,  siiys  that 
a  duty  on  distilling,  or  a  license  fee,  or  a  penalty  shall  be  a  debt, 
recoverable  as  such,  that  it  may  then  be  recovered  in  any  provin- 
cial court  like  any  other  debt,  because  the  Dominion  ha^  power 

(1)  6  App.  Cas.  115  ;  3  Can.  S.  C,  R.  1 ;  ante  vol.  1,  p.  158. 
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to  nvilie  that  thing  a  debt,   and  the  provincial  court  has  iurisdic-  igg4 

tinii  over  all  debts.      It  is  denied,   however,   that  the  provincial      .    '—^ 
""" "  .  '  Attcibney- 

court  could  be  aflfected  by  the  Canadian  Act  to  make  this  debt    GKNKaAL  ok 

collectable  by  one  procedure,  while  other  debts  created  by  our  own  panada 
or  foreign  laws  are  collectable  by  a  different  procedure  in  the  same  Flint. 
court,  unless  the  words  imported  the  erection  of  a  new  tribun;il.  s^p.  C. 
r4()i)]  And  it  was  sugifeste  1  that  it  had  escaped  observation  that  '^^•_^'^'''-^- 
the  B.  N.  A.  Act  does  not  say  that  new  juiisdiction  shall  not  be  Weatlierbe,  J 
imposed  ;  tliat  it  is  only  the  organization,  maintenance,  and  j  I'o- 
ceclure  that  are  assigned  exclusively  to  the  Province  in  provincia 
courts.  The  provincial  court,  no  one  ever  doubted,  umst  under- 
take the  duty  of  adjudicating  upon  any  debt,  even  that  contracted 
in  a  foreign  country  and  imposed  under  foreign  laws.  Has  the 
Douiiiiion  power  to  re(pi  re  any  provincial  court  to  deal  with  any 
speoitied  debt  ?  Is  it  competent  to  say,  for  instance,  that  our  Pro- 
b.i^e  Court  shall  try  all  (questions  of  promissory  notes  and  all  dis- 
putes relati:  g  to  ships  unless  by  the  words  used  an  intention  is 
uuuiifest  to  set  up  a  new  ti-ibunal,  that  is,  to  make  the  proviui  ial 
court  a  new  court,  ^as  Lord  Selborne  interprets  the  buguago  of 
p:U'liauieut  in  relation  to  elections)  to  adjudicate  upon  questions 
of  negotiable  paper  or  shipping  t  Cannot  every  word  of  the 
B.  N.  A.  Act  be  reconciled  by  giving  any  provincial  court,  with 
its  own  machinery,  authority  to  administer  a  remedy  for  every- 
thing coming  within  matters  not  exclusively  assi^^ned  to  the 
Poviuces,  declared  by  the  Canadian  Parliament  to  be  a  wnmg,  in 
the  legal  sense  of  these  winds  '•louiedy,"  and  "wrong,"  in  just 
the  same  way  that  the  provincial  court  now  supplies  the  remedy  I 
On  the  one  hand  we  were  told  that  all  this  has  been  .settled,  and 
on  the  other  that  mos^  of  the  questions  suggested  remain  undis- 
posed of.  We  are  cautioned  in  the  C'tixens'  Insitmnre  (hmpawj  v. 
/'(oso/is,  (1)  by  the  judgn.ent  of  the  Privy  Council,  to  decide  in 
each  ease  (jf  dispute  as  to  the  distribution  of  powers,  only  what  is 
before  us,  only  what  is  necessary  in  the  iiarlicnlar  (juestion  in 
hand,  without  attempting  umiecessary  interpietat'MU,  a  whtdesome 
rule,  T  .should  say,  forenurts  to  adopt  in  all  eases.  We  are  not 
nuicli  as-isted,  perhaps,  by  the  discussions  ami  decfsions  involving 
the  distribution  of  powers,  because  there  does  not  seem  to  be  anj- 
language  in   the  B.  N.  A,    Act  assigning  power   to   the   Province 

(1)  7  App.  Cas.  9G  :  ante  vol.  1,  p.  2G5. 
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1884         wliich  rouders  the  disputed  enactment  ultra  virea  as  affectinif  that 

""-^         distribution.     This  appears  to  be  an  entirely  different  question. 

Gknkkalok    I  suppose  if  tlie  Province  were  to  assign  the  recovery  of  a  penalty 

Canada       j?^  j.  i^j.^jj^jJ^  ^f  Q„g  ^f  jjjg  ^^^j^  laws,  on  a  subject  within  its  exclusive 

Flint.       power,  to  the  Vice- Admiralty  Court  that  would  be  the  same  quc'stimi 

Sup.  C.        ["^^Ji]  that  is  now  before  us.       At  any  rate,  if  the  Province,  pre- 

ADVA  aeon  A.  ,-jy^g  t^,  confederation,  had  assigned  such  duty  it  would  \ic  au. 

Weatherbe,  J.  Could  the  old  provinces  impose  a  duty  on  the  Imperial  Court  ( 

Could  Australia  do  so  ?  • 

One  view  may  be  taken  of  sect.  156  in  which,  though  the  \'ice- 
Admiralty  Court  cannot  act,  yet  it  could  hardly  be  eaid  thiit  the 
clause  in  question  is  ultra  vires.  May  it  not  be  that  the  Dominion 
Parliament  intended  to  give  permission,  so  far  as  parliament 
could,  to  the  Imperial  Court — this  Vice-Admiralty  Court — to  exer- 
cise jurisdiction,  leaving  it  to  the  Imperial  Parliament,  which 
created  the  court,  to  confer  the  jurisdiction  ?  I  suppose  no  one 
will  doubt  that,  by  amendment  of  the  Imperial  Act  permitting  the 
Vice-Admiralty  Court  to  exercise  the  disputed  jurisdiction,  it 
could  then  be  exercised  in  this  very  case  by  virtue  of  both  Acts. 
However  that  maj'  hi,  we  have  now  to  say  whether  this  Vice- 
Admiralty  Court,  organized  and  clothed  with  peculiar  power  and 
procedure  by  an  Imi)erial  Act,  can  bt  jet  in  motion  with  new- 
powers  and  a  different  iirocedure  by  a  colonial  Act  passed  by  the 
Canadian  Parliament.  The  Legislature  of  the  United  States  has 
made  certain  debts,  promissory  notes,  recoverable  in  the  Admiralty 
Court  of  that  country  and  the  learned  Judge  of  the  Vice- Admiralty 
Court  in  his  decision  claiming  the  disputed  jurisdicticjn,  seems  to 
admit  that  it  would  have  been  ultra  virea  for  the  Dominion  to  have 
rc(iuii'cd  this  Vice- Admii'alty  [Court]  to  have  adjudicated  upon  sucli 
matters  because  that  exceeded  the  jurisdiction  of  the  High  Court  of 
Admiralty  in  England.  The  jurisdiction  of  this  Vice- Admiralty 
Court  was  derived  from  the  English  statute. 

With  the  greatest  deference  to  the  learned  Judge,  Sir  William 
Young,  we  think  that  the  admission  in  his  judgment  respecting 
the  want  of  jiower  in  the  Canadian  Parliament  to  re((uire  collection 
of  promissory  notes  in  the  Vice- Admiralty  Court  at  Halifax,  if 
good  law,  is  fatal,  and  that  this  jurisdiction  now  claimed,  if  allowed, 
must  be  ;,llowed  upon  the  main  ground  taken  by  Mr.  Sedgewick, 
that  the  Canadian  Parliament  had  the  right  to  empower  the  court 
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below  to  deal  with  the  penalties  in  question — not  on  account  of 
any    ""v?!"  it  derived  by  virtue  of  its  being  an  Imperial  Court,  and 
thereby  having  jurisdiction  already  over  the  general  subject  of  inter- 
nal revenue,  (which  cap.  24,  20  Vict,  of  the  English  Acts  does  not 
[41)2]  show),  but  on  the  broad  ground  that  the  parliament  of  the 
Dominion  is  not  to  be  limited  in  organizing,  adopting,  or  selecting 
its  tribunal  or  procedure  for  the  trial  of  any  matter  over  which  it  ^o^a  Sjotia. 
has  exclusive  right  to  legislate,  that  its  power  is  not  even  to  be  Weatherbe,  J. 
confined  to  creating  new  courts  or  clothing  established  provincial 
tribunals  with  any  authoiity  it  sees  fit,  but,  that  it  may  require 
any  Imperial  Court  having  jurisdiction  of  any  kind  in  this  country  — 
and  even  in  one  Province  of  the  Dominion — to  exercise  jurisdic- 
tion of  another  kind  altogether,   and  adopt  a  new  procedure,  and 
h(  ar  evidence  which  in  no  other  case  would  be  heard,  and  even  to 
iniiMse  a  duty  on  the  war  and  naval  authorities  on  this  station 
re(Hiiring,  for  instance,  the  Courts — Courts  Martial — which  have 
been  erected  by  the  Imperial  power  for  particular  purposes,  to  try 
offences  against  regulations  of  the  service,  to  try  questions  of  Cana- 
dian militia,  revenue  or  shipping.     I  distinctly  submitted  a  sug- 
^'estion  of  this  to  counsel  at  the  argument,  and  we  did  not  under- 
stand and  cannot  now  understand  that  it  can  be  denied  to  be  the 
necessary  result  of  the  argument  presented  to  ue.     Mr.  Ritchie 
took  the  ground  that  the  defendant,  belonging  to  this  Province, 
had  the  right  to  be  tried  for  this  penalty  by  the  Court  of  the  Pro- 
vince, the  forum  domicilii  I  suppose  in  the  ordinary  way  and  by  a 
jury,  and  that  the  present  proceeding  is  an  invasion  of  his  civil 
riglits  and  a  vifdation,  as  I  understand  his  contention,  of  clause  13 
if  sect.  5)2  of  the  B.  N.  A.  Act.     Before  the  passing  of  the  B.  N.  A. 
Act  no  penalty  could   bo   recovered  for  a  violation  of  a  revenue 
law,  or  indeed  for  any  penalty,  except  by  a  trial  by  jury.     I  sup- 
jjose  the  Province  had  then,  and  has  now,  the  right  to  deprive  a 
citi;:en  of  trial  by  jury,  but  the  argument  is  that  it  would  be  an 
invasion  of  the   right  for  the  Dominion  Parliament  to  interfere 
in  thib  way.     Admitting  the  power  of  the  Dominion  to   use  the 
Vice-Admiralty    Court    and    adopt    procedure,    it    follows    that 
the  trial  may  be  in  any  form  specified.     And  as  for  the  case  of  a 
Dominion  Court  established  for  Dominion  purpi>ses,  no  doubt  an 
inhabitant  of  any  Province  may  be  tried  without  a  jury  if  the 
Parliament  crdaius  it,     Another  point  was  taken.     In  this  case, 
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1884  before  the  Yico-Admiralty  Court,  the  proceeding  ia  in  persoiiau; 

.    ""^  and  not  in  rem,  and  proceedings  iu  personam  do  not  seem  to  liuv.. 

Attorney-  ,         •       ,      t- 

Gkneual  OK   [4G3]  been  contemplated  by  the  ptocedure  ni  the  \  ice-Adniiralty 

Canapa       Court,  and  even  if  sect.  156  be  intra  vires,  tlio  jurisdiction  in  th  .. 

Flint.        view  intended  to  bo  conferred,  it  was  contended,  Avas  only  in  relit. 

Sup.  C.        ^•'^"  ''"  ^bo  for'eiture  involving  proceedings  in  rem  and  not  tn  tho 

Nova  Scotia,  penalties  which  were  to  be  collected  by  the  other  tribunals  pvuvitUil 

Weatherbe,  J.  in  the  clause.     Upon  the  whi)le  case   we  have  to  say  that  if  tU 

words  purporting  to   confer  jurisdiction   on  the   Vice-Admiiivlry 

Court  can  be  construed  to  relate  to  penalties  as  well  as  forfeiture-, 

then  looking  at  the  Act  respecting  Inland  llevonue,  and  the  authoriiy 

under  which  the  Parliament  of  Canada  exists  and  acts,  we  caiuiot 

come  to  the  conclusion  that  the  Imperial  Legislature  ever  contein- 

plated  in  clothing  that  Parliani'  nt  with  power  to  make  laws  fur 

the  government  of  Canada,  that  it  should  pass  an  Act  conferriii' 

a  new  jurisdiction  upon  the  British   Vice -Admiralty   Court   an  1 

require    that    court,    without     further    Imperial    legislati(jn,   i., 

adjudicate  upon  such  a  matter  as  this  collection  of   i)enalty,   auJ 

under  the  forms  and  by  the  evidence  prescribed,  and,  we  think. 

the  rule  must  be  made  absolute. 

Smith,  J.,  concurred. 

James,  J.,  also  concurred,  though  with  some  little  doubt. 
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Ferdinand  Jacques  Sulte  dit  Vadeboncceur 

Appellant ; 

AND 

The  Corporation  of  the  City  of  Three 
Rivers,  Sj^vj^re  Dumoulin,  and  Joseph 
George  Antoine  Frigon, 

Respondents. 

On  Apfifitl  from  the  Court  of  Queen's  Bench  for  the  Province  of 
Quebec  {Appeal  Side). 

[Hepurted  11  Can.  S.  C.  R.  SB.] 

B.N.  A.  Aet,  sect.  91—38  V.  c.  76  (Q.)— Regulation  of  the  sale  of 
liquor — License  fees. 

The  old  Province  of  Canada  by  an  Act  incoi'porating  the  city  of 
Three  Rivers  conferred  on  the  council  authority  to  make  by-lau's 
for  restraining  and  prohibiting  the  sale  of  intoxicating  lii^uors  or 
tor  authorizing  such  sale  subject  to  such  conditions  as  might  be 
deemed  expedient.  In  1875  the  Legislature  of  Quebec  by  a 
consolidation  Act  repealed  the  above  and  other  Acts  relating  ta 
Three  Rivers  and  re-enacted  the  former  provisions  as  to  the  sale 
of  intoxicating  liquors  ;  Held,  (affirming  the  judgment  of  the 
Queen's  Bench)  that  the  Act  of  1875  was  valid. 

Appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada  (appeal  side)  (1),  whereby  the 
judgment  of  the  Superioj-  Court  at  Three  Rivers, 
rendered  by  Mr.  Justice  McCord  in  favour  of  the  appel- 
lant, was  reversed. 

The  appellant,  wishing  to  obtain  a  license  under  the 
(Quebec  License  Act  of  1878  (41  Vict.,  c.  3)  to  keep  a 
s;dooa,  on  the  tSlst  March,  1880,  presented  a  certificate 
signed  by  twenty-five  electors,  to  the  council  of  the  corpor- 

*Prcsent : — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier, 
Henry  and  Gwynne,  JJ. 

(1)  5  Legal  News,  330 ;  ante  vol.  2,  p.  280. 
20 


1883* 

NoT'lT, 

1885* 
Jan.  13. 


.  iiii  I 


I 


1  i! 


iim 


;-i 


I  'i 


liiliHli 


rilU     ' 


I     II 


306 


SUPREME  COURT  OF  CANADA. 


Rivers. 

Sep.  C. 
Canada. 

Statement. 


1886        [26]  ation  of  Three  Rivers  for  contirinatiou,  as  required 

BotTK       by  sect.   11  of  said  Act,  and  on  the    5th  May,  1880 

OoRPOBATioN  requested  the  officers  of  the  corporation  to  deliver  over 

Three       ^®  ^^^^  ^^^  certificate  of  confirmation,  which  they  refused 

to  do,  unless  the  appellant  should  pay  S200  as  required 

by  the  by-laws  of  the  corporation. 

On  this  the  appellant  petitioned  for  a  writ  of  manda- 
mus dated  the  5th  May,  1880,  alleging  that  the  respon- 
dents refused  to  deliver  to  him  the  certificate  required 
by  the  license  Act  of  1878,  c.  3 ;  that  the  by-laws  relied 
on  were  illegal,  null  and  void  ;  that  the  respondents  had 
not  the  right,  according  to  the  Act  of  incorporation  or 
any  other  law,  to  enact  such  by-law ;  that  the  local 
legislature  could  not  authorize  the  council  of  the  cor- 
poration of  the  city  of  Three  Rivers  to  enact  a  by-law, 
with  the  object  of  imposing  a  tax  of  two  hundred  dollars, 
to  be  paid  by  those  who  desired  to  obtain  the  certificate 
of  confirmation,  required  by  sect.  11  of  the  said  license 
Act  of  1878  ;  and  that  finally  such  by-laws  have  the 
effect  of  regulating  commerce,  to  wit :  the  sale  of  spiri- 
tuous liquors,  which  is  the  prerogative  of  the  federal 
parliament,  and  that  the  local  legislature  acted  ultra  vires 
of  its  powers. 

By  his  petition  the  appellant  asked  for  the  issue  of  a 
peremptory  mandamus  to  declare  the  said  by-laws  null 
and  to  order  the  officials  of  the  council  to  sign  and  deliver 
the  said  certificate  to  the  appellant. 

The  respondents  met  this  petition  and  the  writ : 
First,  by  a  demurrer  alleging  that  the  respondents  had 
never  refused  to  perform  any  act  which  they  were  bound 
to  do  by  law,  but,  on  the  contrary,  that  even  in  the  said 
petition  it  is  alleged  that  they  did  not  sign  nor  deliver 
the  certificate  asked  for,  because  of  the  existence  of  a 
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by-law  to  the  contrary,  which  prevented  them  doing  so,         i885 
before  the  reception  from  the  appellant  of  the  sum  of       solti 
[27]  S200 ;  and  that  the  principal  object  of  the  petition  oobporatiow 
is  to  obtain  the  voiding  of  said  by-laws  which  cannot  be      thrm 
done  by  a  writ  of  mandamus. 

Secondly,  the  respondents  pleaded  that  the  Parliament 
of  the  Province  of  Canada,  in  1867,  by  20  Vict.,  c.  129, 
authorized  the  council  to  enact  the  by-laws  in  question, 
which  are  at  present  in  force  and  obligatory  for  all ; 
that  the  sum  of  $200  is  a  duty  or  fee  which  must 
be  paid  by  those  who  wish  to  sell  spirituous  liquors. 

And  that  the  British  North  America  Act  does  not 
abrogate  the  said  authority,  but  on  the  contrary  confirms 
it.  Finally,  the  respondents  pleaded  une  defense  au 
fonds  en  fait. 

The  statutes  and  by-laws  bearing  on  the  case  are 
reviewed  m  the  arguments  and  judgments  hereinafter 
given. 

J.  Doutre,  Q.C,  for  appellant  : — 

Supposing  the  charter  of  18.57  ample  enough  to  cover 
the  by-law  of  1871,  could  any  legislation  be  had  from 
the  provincial  legislature  after  the  constitutional  Act  of 
1867,  to  authorize  a  by-law  to  prohibit  or  regulate  the 
liquor  trade,  beyond  police  regulations,  such  as  ordering 
the  closing  of  bar-rooms  at  certain  hours,  on  Sundays,  or 
on  election  days  ? 

The  maintenance  of  the  charter  of  1857  was  protected 
by  sect.  129  of  the  B.  N.  A.  Act  of  1867.  As  long  as  the 
city  of  Three  Rivers  was  satisfied  with  that  charter  the 
new  constitution  of  Canada  could  not  affect  it.  But  as 
soon  as  they  demanded  and  obtained  the  repeal  of  that 
charter  they  fell  under  the  provisions  of  the  constitu- 
tional Act,  which  placed  within  the  power  of  the  federal 
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authority  only  the  regulation  of  the  liquor  traflSc,  as  an 
incident  of  the  regulation  of  trade  generally. 

By  the  consolidation  Act  of  1875,  38  Vict,  c.  7G,  sect. 
1  (Q.),  all  the  statutes  concerning  the  city  of  Three 
River.s  were  unqualifiedly  repealed.  From  that  moment 
the  legislature  of  Quebec  could  not  delegate  powers 
which  it  did  not  itself  possess,  huch  as  prohibiting  or 
impeding  the  sale  of  intoxicating  liquors,  otherwise  than 
making  regulations  for  the  government  of  saloons, 
licensed  taverns,  etc.,  and  the  sale  of  liquors  in  public 
places,  which  would  tend  to  the  preservation  of  good 
order  and  prevention  (jf  disorderly  conduct,  rioting,  or 
breaches  of  the  peace.  Going  further  was  to  assume  to 
exercise  a  legislative  power  which  pertains  exclusively 
[30]  to  the  Pavliament  of  Canada  (1).  So  held,  by  the 
Supreme  Court  of  Canada,  in  City  of  Fredericton  v.  Tkt 
Queen  (2).  So  hold,  by  the  Privy  Council,  in  Russell  v, 
Tlie  Queen  ([\). 

These  considerations,  as  well  as  those  previously 
insisted  upon,  seem  to  have  been  overlooked  by  the 
Queen's  Bench. 

Incorporating  and  regulating  municipal  bodies  must  be 
understood  to  be  done  in  conformity  with  the  general  pro- 
visions of  the  constitutional  Act.  The  provincial  legis- 
latures cannot  authorize  municipalities  to  do  things 
which  the  legislatures  themselves  could  not  do.  For 
instance,  the  local  legislatures  could  not  authorize  a 
municipality  to  organize  or  drill  militia,  a  thing  which 
they  could  not  do  themselves. 

As  regards  the  raising  of  a  revenue  for  munic:^  '    't 
poses,  no  doubt  they  could  do  it  always  within  th>       me 

(1)  Eegina  v.  Justices  of  Ki -ii/'g,  (2)  3  Can.  S.  C.  R.  605 ;  ante  vol. 

2  Pugsley,  535  ;  ante  vol.  2,  \>.  499.       2,  p.  27. 

(3)  7  App.  Caa.  829 ;  ante  vol.  2,  p.  12. 
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limit,  and  it  was  plainly  done  and  exhausted  by  38  Vict., 
c.  76,  sect.  101,  sub-sect.  7,  which  empowered  the  city  of 
Three  Rivers  to  levy  a  bu.sine.ss  tax  on  the  tavern  keepers, 
either  directly  or  by  moiins  of  a  license.  Beyond  the 
powers  contained  in  that  section,  the  legislature  of  Quebec 
authorized  the  respondent,  if  they  had  jurisdiction  from 
their  cliarter,  to  levy  a  license  fee,  to  the  extent  of  $20, 
but  no  more. 

In  passing  that  license  Act  of  1878,  the  legislature  of 
Quebec  was  conscious  of  its  power,  as  is  manifested  by 
the  authority  granted  to  Quebec  and  Montreal  to  levy  a 
moderate  license  fee  of  $8  and  to  other  municipalities, 
having  jurisdiction  from  their  charter,  to  impose  a  license 
fee  up  to  $20.  The  legislature  evidently  thought  that 
going  further  would  encroach  upon  federal  authority, 
and  amount  to  partial  prohibition  or  to  regulaticm  of 
traffic. 

N.  L.  Denoneourt,  Q.C.,  (/.  M.  McDougaH  with  him) 
for  respondents  : — 

[31]  The  Act  which  created  the  respondents  a  municipal 
corpiiration  gave  them  the  power  to  enact  the  by-laws  of 
the  ;50th  January,  1871,  and  of  the  3rd  April  1877,  and 
this  last  Act  has  not  been  in  any  way  repealed  by  the 
license  Act  of  1878  of  the  Quebec  legislature,  and  is 
not  ultra  vires  (1). 

As  to  the  constitutional  question  the  B.  N.  A.  Act,  by 
«'ib-sect.  8  of  sect.  92,  gives  to  local  legislatures  the  right 
to  pass  a  prohibitory  liquor  law  for  the  purposes  of 
11  'nicipal  institutions. 

City  of  Fredericton  v.  The  Queen  (2)  and  Russell  v 
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(1)  See  sects.  37  and  255  of  41 
Vict.,  0.  ^,  and  snct.  129  of  the  B. 
N.  A.  Act. 


(2)  3  Can.  S.C.R.  505 ;  ante  toI. 
2,  p.  27. 
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The  Queen  (1)  decided  that  the  Parliament  of  Canada 
had  the  power  to  legislate  on  traffic  of  intoxicating 
liquors ;  but  it  is  not  said  that  municipalities  had  no 
more  the  right  to  impose  taxes  on  persons  wishing  to 
sell  Mquors  as  they  had  before.  So  these  decisions  do 
not  affect  in  any  way  the  respondents  in  this  present 
appeal.  [The  learned  counsel  also  relied  on  the  reasons 
given  by  Mr.  Justice  Ramsay  in  the  court  below  (2^.] 

HiTCHiE,  C.  J  : — 

No  matter  of  fact  comes  up  before  this  court.  The 
whole  case  consists  in  enquiring  whether  the  corpora- 
tion and  its  officers  had  the  right  to  exact  $200  before 
delivering  their  certificate  of  confirmation  of  the  elec- 
tors certificate. 

I  think  the  appeal  should  be  dismissed.  I  cannot 
discover  that  any  of  the  rights  conferred  on  the  corpora- 
tion of  the  city  of  Three  Rivers  are  superseded  or  taken 
away  by  the  Quebec  License  Act  of  1878,  or  any  other 
Act.  On  the  contrary,  by  sect.  255  of  the  Quebec  License 
Law  of  1878,  it  is  enacted,  "  But  the  dispositions  of  this 
Act  shall  in  no  way  affect  the  rights  and  powers  belong- 
ing to  citifjs  and  incorporated  towns  by  virtue  of  theii 
[32]  charters  and  by-laws,  and  shall  not  have  thd  eftect  of 
abrogating  or  rej)ealing  the  same,"  showing  how  care- 
ful the  legislature  was  to  riake  it  apparent  beyond  all 
doubt,  that  the  existing  rights  and  privileges  of  incor- 
porated cities  were  not  to  be  interfered  with. 

The  case  of  Hodge  v.  The  Queen  (3),  just  decided  by 
the  Privy  Council,  covers  the  constitutional  question 
raised. 


(1)  7  App.  Gas.  829  ;  ante  vol.  2,  (2)  5  Legal  Newa  833 ;  ante  vol. 

p.  12.  2,  p.  280. 

(3)  9  App.  Cas.  117  ;  ante  vol.  3,  p.  144. 
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Strong,  J:—  isss 

I  K'H'ee  entirely  with  the  judgment  delivered  by  Mr        bultb 
Justice  Ramsay  in  the  Court  of  Queen's  Bench,  deter-  cobpobatioh 
mining  that  the  Quebec  License  Law  of  1878  does  not       thrki 
repeal  or  in  any  way  affect  the  powers  conferred  on  the 
city  of  Three  Riveia  by  its  Act  of  incorporation  ;  and  that 
the  by-law  now  in  question  requiring  the  payment  of 
a  license  fee  of  $200  by  tavern  keepers,  was  authorized 
by  that   Act.     If   the  Act  of  incorporation  Lad  been 
passed  since   confederation,  it    would  have   been  intra 
vires,  as  an  exercise  of  the  police  power,  which  by  the 
B.  N.  A.  Act,  is  vested  in  the  Local  Legislatures. 

As  Mr.  Justice  Ramsay  has  so  fully  and  ably  con- 
sidered the  case,  I  do  not  feel  called  upon  to  say  any- 
thing further  on  this  head.  Hodge  v.  The  Queen  (1) 
decided  by  the  Privy  Council,  since  the  judgment  of 
the  Court  of  Queen's  Bench  was  delivered,  having  put 
an  end  to  the  question,  any  further  discussion  of  it  is 
uncalled  for.  I  desire  to  aad,  however,  that  the  powers 
with  which  the  corporation  is  invested  by  the  Act  37 
Vict.  c.  129.  sect.  37,  clause  14  would,  if  now  for  the 
first  time  conferred  upon  the  municipality  by  the  Local 
Legislature,  be  valid  under  the  B.  N.  A.  Act,  sect.  92,  sub- 
sect.  9,  as  an  exercise  of  the  power  to  raise  money,  by 
[33]  means  of  tavern  licenses,  for  municipal  purposes.  I 
am  of  opinion  that  the  appeal  should  be  dismissed 
with  costs. 

FOURNIER,  J  : — 

I  am  also  of  opinion  that  this  appeal  should  be 
dismissed.  The  constitutional  question  htis  now,  to  my 
mind,  been  detinitely  settled  by  the  decision  of  the  Privy 

(1)  9  App.  Cae.  117  ;  antt  vol.  S,  p.  144. 
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SuLTE       the  legality  of  the  by-laws,  I  am  of  opinion  that  they  are 
Corporation  continued  in  force  by  the  statute,  and  that  the  corpora- 
tion, by  virtue  of  its  Act  of  incorporation,  had  power  to 
pass  the  by-laws  in  question. 
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Henry,  J : — 

The  city  of  Three  Rivers  was  incorporated  by  an  Act 
of  the  late  Province  of  Canada  (20  Vict.  c.  129),  by 
which  it  received  power  to  raise  funds  for  the  expenses 
of  the  city,  and  for  improvements,  by  the  imposition  of 
taxes  including  those  on  proprietors  of  houses  for  public 
entertainment,  taverns,  coffee  houses  and  eating  houses 
and  on  retailers  of  spirituous  liquors,  etc.  The  council 
of  the  city  was  empowered  to  make  by-laws  for  restrain- 
ing and  prohibiting  "  the  sale  of  any  spirituous,  vinous, 
alcoholic  and  intoxicating  liquors,  or  for  authorizing 
such  sale,  subject  to  such  restrictions  as  they  may  deem 
expedient  f®r  determining  under  what  restrictions  and 
conditions,  and  in  what  manner  the  revenue  inspector 
.  shall  grant  licenses  to  merchants,  traders,  shop- 
keepers, tavern-keepers  and  other  persons,  to  sell  such 
liquors ;  for  fixing  the  sum  payable  for  every  such 
license — provided  that,  in  any  case,  it  shall  not  bo  less 
than  the  sum  which  is  now  payable  therefor  by  virtue 
of  the  laws  at  pi  lent  in  force ;  for  regulating  and 
governing  all  shop-keepers,  tavern-keepers  and  other 
persons  selling  such  liquors  by  retail ;  and  in  what 
[34]  places  such  liquors  shall  be  sold,  and  in  such 
manner  as  they  may  deem  expedient  to  prevent  drunken- 
ness," etc. 

That  Act  was  substantially  confirmed  by  sect.  129  of 

(I)  9  App.  Cas.  117 ;  ante  vol.  3  p.  144. 


..■HunWWfJiW  I"-  'UiuMpM 


SUPREME  COURT   OF   CANADA. 


313 


the  B.  N.  A.  Act — leaving  it  to  be  continued,  repealed, 
altered  or  amended,  a8  therein  provided. 

By  a  by-law  passed  by  the  council  of  the  city 
in  1871,  a  license  fee  of  $100  was  imposed  on  all 
licensees  to  keep  an  inn,  hotel,  tavern  or  public  house, 
for  the  selling  or  retailing  of  any  spirituous,  vinous, 
alcoholic  or  intoxicating  liquors ;  and  such  license  was 
not  to  be  issued  until  such  sum,  and  all  fees  should  be 
paid. 

In  1875,  the  Legislature  of  the  Province  of  Quebec 
passed  an  Act  amending  and  consolidating  the  Act  of  in- 
corporation of  the  city  of  Three  Rivers,  and  several  Acts 
in  amendment  thereof,  and  re-enacted  the  provisions  of 
that  Act  in  relation  to  licenses,  tavern-keepers,  etc. 
leaving  the  same  powers  with  the  council  of  the  city  as 
those  conferred  by  the  Act  of  incorporation  in  relation 
to  by-laws. 

Under  the  provisions,  and  by  virtue  of  the  power 
given  by  the  latter  Act,  the  council,  by  a  by-law  passed 
in  1877,  raised  the  license  duty  from  $100  to  $200. 

It  is  objected  by  the  appellant  that  the  legislation  of 
the  Province  of  Quebec  in  1875  was  ultra  vires,  on  the 
ground  that  by  the  B.  N.  A.  Act  the  legislative  power  to 
deal  with  the  subject  in  question  was  vested  in  the 
Parliament  of  Canada,  and  not  in  the  Legislature  of  the 
Province  of  Quebec.  If  that  objecti-^  '^  is  well  founded, 
he  would  be  entitled  to  our  judgmewo.  He  refused  to 
pay  the  sum  provided  by  the  later  by-law  of  the  council 
and  if  the  council  had  not  the  power  to  impose  the 
increased  duty  under  the  Act  of  1875,  before  men- 
tioned, they  got  it  in  no  other  way. 

[35]  I  am  and,  I  may  say,  always  have  been,  of  the 
opinion  that  the  B.  N.  A.  Act,  if  read  in  the  light  which  a 


1885 
K  JLxa 

V. 

OoUi-O  RATION 

OF 

Thukb 

RlVKRS. 

Sep.  0. 
Canada. 

Henry,  J. 


1 

1 

i 

'1 

"  '  'i 

1 

i 

J':' 
1  i' 


314 


SUPREME   COURT   OF   CANADA. 


m 
m 


RiTEBB. 

Sop.  O. 
Canada. 

Henry,  J. 


.jr 

i' 

'  ''M 

lili 

1    l. 

'  i' 


1886  knowledge  of  the  subject  before  the  passage  of  that  Act 
ScLTi  would  produce,  plainly  gives  the  power  of  legislation  to 
OoBPOBATioN  ^^®  Local  Legislature  in  respect  of  such  licenses.  I  so 
Thrkb  S^^^  ™y  opinion  in  the  case  of  City  of  Fredericton  v.  The 
Queen  (1),  argued  and  decided  in  this  court ;  and  I  think 
it  better  to  refer  to  my  judgment  in  that  case  for  some  of 
my  reasons  than  to  repeat  them  at  length  here.  It  is 
true  that  my  views  expressed  in  my  judgment  in  that 
case,  as  to  the  Canada  Temperance  Act,  1878,  were 
not  shared  by  my  learned  brethren,  nor  by  the  Judicial 
Committee  of  the  Privy  Council ;  but  the  judgment  of 
this  court  in  that  case,  and  that  of  the  Privy  Council  in 
Russell  V.  The  Queen  (2),  contain  nothing,  or  but  little, 
in  conflict  with  the  proposition  that  the  Legislature  of 
the  Province  of  Quebec  had  the  exclusive  power  to  deal 
with  the  subject-matter  in  (Question ;  and  that  view  is 
fully  sustained  by  the  judgment  of  the  Privy  Council  in 
a  later  case,  Hodge  v.  The  Queen  (3). 

By  sect.  92  of  the  B.  N.  A.  Act  the  Local  Legislatures 
were  given  the  exclusive  power  to  legislate  in  regard  to 
"  shop,  saloon,  tavern,  auctioneer  and  other  licenses,  in 
order  to  the  raising  of  a  revenue  for  provincial,  local  or 
municipal  purposes,"  and  also  as  to  "  municipal  institu- 
tions." The  power  over  those  subjects  is  therein  stated 
to  be  exclusive,  and  when  we  find  that  expression  used 
we  would  hardly  think  it  necessary  to  examine  other 
parts  of  the  Act  with  any  expectation  of  finding  a  counter 
provision — the  power  is  not  only  given  expressly  but 
exclusively.  Did  parliament  mean  what  it  said,  or  did 
it  so  provide,  and  intend  that  the  provision  should  be 
overridden  and  controlled,  and  rendered  totally  inopera- 

(1)  3  Can.  S.  C.  R.  505;  ante  vol.  2,  (2)  7  App.  Caa.  829  ;  ante  vol.  2 

p.  27.  p.  12. 

(8)  9  App.  Oas  117  ;  ante  vol.  3,  p.  144. 
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[36]  tive  ?  I  cannot  come  to  such  a  conclusion.  The  i885 
uncontrolled  power  is  thus  given  to  the  Local  Legislatures  sdltb 
to  raise  a  revenue  for  either  of  the  purposes  nam'jd  ;  it  is  cobpobatiok 
fjiveii  as  an  exclusive  right,  and  unless  modified  by  some 
one  of  the  enumerated  powers  in  sect.  91, 1  maintain  that 
the  Parliament  of  Canada  has  no  power  to  interfere  with 
that  right  for  any  object  or  purpose,  or  for  any  reason  or 
consideration  whatever.  I  am  not  forgetful  of  the  sub- 
stance and  importance  of  the  last  clause  of  sect.  91. 
which  provides  that  "  any  matter  coming  within  any  of 
the  classes  of  subjects  enumerated  in  this  section  shall 
not  be  deemed  to  come  within  the  class  of  matters  of  a 
local  or  private  nature  comprised  in  the  enumeration  of 
the  classes  of  subjects  by  this  Act  assigned  exclu- 
sively to  the  legislatures  of  the  provinces."  Can  we, 
however,  conlude  that  the  framers  of  the  Act  and  Parlia- 
ment meant,  by  a  clause  of  such  a  general  character,  in- 
tended principally  to  cover  unforeseen  dithculties,  to 
completely  override  and  control  such  a  plain  enactment 
as  the  following : 

"  Tn  each  province  the  legislature  may  exclusively  make 

laws  in  relation  to shop,  saloon,  tavern,  auctioneer 

and  other  licenses,  in  order   to  the  raising  of  a  revenue 
for  provincial,  local,  or  municipal  purposes." 

The  object,  as  stated,  was  to  enable  each  province  to 
raise  a  revenue.  Under  the  provisions  as  to  "  municipal 
institutions  "  the  Local  Legislatures  derive  the  power  to 
make  laws  to  regulate  shops,  saloons  and  taverns.  These 
provisions  are  explicit  as  well  as  comprehensive,  and  ex- 
clude every  other  legislation  in  the  Dominion  as  to  those 
subjects  ;  unless,  indeed,  under  the  concluding  clause  of 
sect.  91,  just  quoted,  they  are  subordinated  to  the  power 
of  legislation  given  to  the  Dominion  Parliament  as  being 
within  one  or  more  of  the  classes  of  subjects  enumerated 
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1885  in  sect.  91.  The  Act  most  pointedly  and  effectually  ex- 
SuLTE  [•^V'J  eludes  and  prohibits  the  interference  of  the  Dominion 
Corporation  Parliament  with  the  exclusive  powers  of  the  Local  Legis- 
latui'es  as  to  the  matters  in  question,  except  (and  only  in 
that  case)  the  subject-matter  comes  within  one  of  the 
classes  of  subjects  mentioned  and  enumerated  in  sect.  91, 
The  first  part  of  sect,  91  gives  power  to  the  Parliament 
of  Canada, 

"  To  make  laws  for  the  peace,  order  and  good  govern- 
ment of  Canada,  in  relation  to  all  matters  not  coining 
within  the  classes  of  subjects  by  this  Act  assigned  ex- 
clusively to  the  legislatures  of  the  provinces." 

The  right  to  make  laws  for  the  peace,  etc.,  of  Canada, 
is  as  fully  restricted  to  such  subjects  as  do  not  come 
within  the  classes  of  subjects  assigned  to  the  legislatures 
of  the  provinces,  as  language  can  make  it.  The  subject 
of  licenses  for  shops,  taverns,  etc.,  is  exclusively  so 
given,  and  therefore  the  right  to  make  laws  for  the  good 
government  of  Canada  does  not  include  power  to  interfere 
with  local  legislation.  Here,  then,  the  power  is  limited  ; 
and  any  substantial  interference  with  the  functions 
assigned  to  the  legislatures  of  the  pi'ovinces,  is  excepted 
from  the  power  conferred  by  the  general  terms  of  the 
preceding  part  of  the  clause.  It  was,  to  my  mind,  the 
clear  intention  of  the  clause,  and  of  those  who  framed  it, 
that  the  exclusive  powers  given  to  the  legislatures  of  the 
provinces  should  not  be  affected  ;  but  that,  outside  of  and 
apart  from  them,  the  power  of  the  Parliament  of  Canada 
was  to  be  unlimited. 

Legislation  by  that  Parliament,  under  the  power  con- 
veyed by  that  clause,  conflicting  with  Acts  of  the  local 
legislatures  under  the  powers  exclusively  given  by  sect. 
92,  I  consider  ultra  vires. 
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In  the  judgment  of   the  Privy  Council   in  Russell  v.         isss 
The  Queen  (1),  I  find  this  sentence  :  s^e 

'  It  was  not,  of  course,  contended  for  the  appellant  that  corporation 
the  Legislature  of  New  Brunswick  could  have  passed  the  thrbe 
[38]  Act  in  question,  which  embraces  in  its  enactment.s  all 
the  provinces ;  nor  was  it  denied,  with  respect  to  this  last 
contention,  that  the  Parliament  of  Canada  might  have 
passed  an  Act  of  the  nature  of  that  under  discussion,  to 
take  effect  at  the  same  time  throughout  thtj  whole 
Dominion." 

If  not  denied  when  such  a  proposition  was  stated,  it 
is  the  same  as  if  it  were  alleged  to  have  been  admitted. 
If  so  admitted  by  the  counsel  at  the  argument,  there  was 
but  little  left  requiring  the  judgment  of  the  august  tribu- 
nal considering  the  case.  The  result  was  therefore,  only 
what  would  be  reasonably  expected. 

I  am  always  ready  to  give  such  a  construction  to  that 
concluding  clause  of  sect,  91  as  will  give  it  all  the  effect 
it  was  intended  to  have  and  it  is  legitimately  entitled  to, 
but  I  cannot  do  so  to  the  extent  of  nullifying  other  pro- 
visions so  unambiguous  and  explicit  as  those  of  sect.  92, 
to  which  I  have  referred.  My  learned  brethren  differed 
from  me  in  case  of  Cit)j  of  Frederidon  v.  The  Queen  (2), 
OR  the  ground  that  the  right  to  legislate  as  to  "  trade  and 
connnerce"  being  vested  in  the  Parliament  of  Canada, 
the  Local  Legislatures  could  not  enact  the  same  provi- 
sions as  are  found  in  the  Canada  Temperance  Act,  1878, 
and  consequently  the  power  must  be  in  the  Canadian 
Parliament  to  pass  that  Act.  That  was,  however,  a  result 
and  conclusion  I  felt  unable  to  arrive  at  or  appreciate, 
for  the  reasons  given  in  my  judgment  in  that  case.  The 
same   questions    involved  in  Citjj  of  Fredericton  v.  TJte 


(1)  7  App.  Cas.  p.  840 ;  ante  vol. 
2,  p.  24. 


(2)  3  Can.  S.  C.  R.  505;  ante  vol. 
2,  p.  27. 
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1886  Queen  (1)  came  subsequently,  in  the  case  of  Russell  v. 
SuLTK  ^^^  Queen  (2)  before  the  Judicial  Committee  of  Her 
<3oBPORATioN  Majesty's  Privy  Council.  The  grounds  taken  by  my 
Thkeb  learned  brethren  were  neither  adopted  nor  repudiated  in 
the  judgment  in  the  latter  case,  but  the  same  result  on 
other  grounds  was  reached,  and  the  constitutionality  of 
the  Canada  Temperance  Act,  1878,  established  on  grounds 
[39]  which,  in  my  opinion,  do  not  touch  the  issue  before 
us  in  this  case.  It  has  been  argued  that  because  a  pro- 
hibitory Act  of  the  Legislature  of  any  of  the  pi'ovinces 
would  be  an  interference  with  "  trade  and  commerce,"  the 
power  to  deal  with  the  regulation  of  which  was  given  to 
the  Parliament  of  Canada,  such  an  Act  would  be  ultra 
vires  ;  and  therefore  the  power  to  pass  such  an  Act  must 
necessarily  be  in  that  parliament.  I  cannot  adopt  that 
proposition,  because  I  thin':  that,  independently  of  other 
reasons,  such  legislation  would,  and  must,  necessarily 
override  and  destroy  the  provision  intended  to  enable  the 
local  legislatures  to  raise  the  revenue,  as  in  sub-sect.  9  of 
sect.  92.  No  doubt,  it  was  fully  understood  and  agreed 
upon,  by  those  who  considered  the  subject  of  the  con- 
federation of  the  four  provinces,  that  certain  mean.s  for 
raising  a  revenue  for  the  pur[)oses  named  in  that  sub- 
section should  be  given  to  the  local  legislatures.  Some 
of  the  provinces  were  then  raising  thousands  of  dollars 
by  revenues  from  licenses ;  and  it  must  be  assumed  that 
such  means  of  revenue  were  intended  to  be  continued. 
If  therefore,  the  Parliament  of  Canada  passed  a  prohibi- 
tory Act,  it  would  tend  to  sweep  away  the  revenues  in- 
tended to  be  raised  and  expended  in  each  of  the  provinces. 
No  one  could  or  would  object  to  the  passage  of  such  an 
Act,  if  rights  incontestably  vested  in  the  local  legislatures, 


(1)  3  Can.  S.  C.  R.  D05  ;  ante  vol.  2, 
p.  27. 


(2)  7  App.  Cas, 
2,  p.  12. 
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as  to  revenue  for  the  purposes  named,  were  not  interfered  1886 
with.  The  learned  judges  of  the  Privy  Council  hesitated  auLTB 
to  ascribe  the  power  to  pass  such  an  Act  to  the  right  to  oobpobatiow 
legislate  for  the  "  regulation  of  trade  and  commerce,"  pos- 
sibly considering  that  prohibitory  legislation  might  not 
be  "  regulation."  Suppose,  under  what  is  termed  the 
local  option  provisions  of  the  Canada  Temperance  Act, 
1878,  the  prohibitory  principle  should  be  adopted  by  a 
lartre  number  of  the  districts  in  a  province,  there  would 
[■10]  necessarily  be  a  comparative  loss  of  local  revenue. 
That  loss  would  be  caused  by  means  of  Dominion  legisla- 
tion, and  without  any  provision  for  making  up  the  loss  to 
the  province.  Taking  the  whole  of  the  B.  N.  A.  Act,  into 
consideration,  with  the  knowledge  of  the  state  of  matters 
existing  in  the  four  confederated  provinces  at  the  time 
of  confederation,  can  it  be  fairly  and  reasonably  con- 
tended that  such  a  result  was  intended  by  the  framers 
of  the  constitution  ?  As  one  of  those  so  eui^aged,  as  well 
as  in  the  preparation  of  the  B.  N.  A.  Act,  I  can  arrive  at 
no  such  conclusion.  My  decision  in  this  case,  and  the 
views  I  have  expressed,  are,  however,  the  result  of  my 
construction  of  the  words  and  phraseology  of  tlie  Act 
itscU'. 

It  was  claimed  that  the  license  Act  of  1878  limited 
the  power  of  the  corporations  by  the  provisions  of  sect. 
36.  Sect.  87,  however,  enacts  that  "  The  preceding  pro- 
vision does  not  deprive  cities  and  incorporated  towns  of 
the  rights  which  they  have  by  their  cliarters  or  by-laws." 

For  the  reasons  given,  I  think  the  appeal  should  be 
dismissed,  and  the  judgment  below  contirmed,  with  costs. 

GWYNNE,  J  -. — 

By  the  Act  20  Vict.  c.  129,  passed  by  the  parliament 
of  the  late  Province  of  Canada,  the  city  «f  Three  Rivers 
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was  incorporated,  and  by  sect.  36,  sub-sect.  7  of  that  Act 

it  was  enacted  that  in  order  to  raise  the  necessary  funds 

Corporation  to  meet  the  expenses  of  the  said  city,  and  to  provide 

OP 

Three       for  the  several   necessary  public  improvements   in  the 

—  "      said  city,  it  should  be  lawful  for  the  council  of  the  city, 

Canada,     among  other  taxes,  to  impose  certain  duties  of  annual 

Gwymie,  J.   t^xes  on  the  proprietors  or  occupiers  of  houses  of  public 

entertainment,  taverns,  coffee  houses  and  eating  houses, 

[41]  and  on  all  retailers  of  spirituous  liquors,  etc.,  and  liy 

sect.  37  of  the  Act  the  said  council  was  empowered  to 

make  by-laws  : 

"  For  (among  other  things)  restraining  and  prohibitiiiij 
the  sale  of  any  spirituous,  vinous,  alcoholic  and  intoxi- 
cating li.([aor,  or  for  authorizing  such  sale,  subject  to 
such  restrictions  as  they  may  deem  expedient  for  deter- 
mining under  what  restrictions  and  conditions,  and  in 
whiit  manner,  the  revenue  inspector  of  the  district  of 
Three  Rivers  shall  grant  licenses  to  merchants,  traders, 
shop-keepers,  tavern-keepers,  and  other  persons  to  sell 
•  such  liquors,  for  fixing  the  sum  payable  for  every  such 
license,  provided  that  in  any  case  it  shall  not  be  less 
than  the  sum  which  is  now  payable  therefor  by  virtue 
of  the  laws  at  present  in  force.  For  regulating  and 
governing  all  shop-keepers,  tavern-keepers,  and  other 
persons  selling  such  liquors  by  retail,  and  in  what  places 
such  liquors  shall  be  sold  in  such  manner  as  they  may 
deem  expedient  to  prevent  drunkenness,  and  for  pre- 
venting the  sale  of  any  intoxicating  beverage  to  any 
vhild,  apprentice  or  servant." 

This  Act  was  in  force  when  the  B,  N.  A.  Act  was 
passed,  which,  by  its  92nd  section,  items  8  and  9,  enacts, 
that  in  each  province  thereby  constituted  the  legislature 
may  exclusively  make  laws  relating  to  municipal  institu- 
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tions  in  the  province,  and  to  shop,  salot)n,  tavern,  auc- 
tioneer and  other  licenses,  in  order  to   the   raisinj,'  of  a 
revenue  for  provincial,  local  or  municipal  purposes ;  and  coRPORATioif 
by  its  129th  section,  that,  except  as  otherwise  provided       xhkkk 
by  the  Act,  all  laws  in  force  in  Canada,  Nova  Scotia  or 
Xew  Brunswick,  at  the  Union,  should  continue  in  force 
in  Ontario,  Quebec,  Nova   Scotia  and   New  Brunswick 
respectively,  as  if  the  union  had  not  been  made,  subject, 
nevertheless  (except  with  respect  to  such  as  are  enacted 
hy  or  exist  under  Acts  of  the  Imperial  Parliament)  to 
be  rei)ealed,  aV)olished  or  altered  by  the  Parliament  of 
Canada,  or  by  the  legislature  of  the  respective  provinces, 
iiccoitling  as    the   matter   of  each   such    Act   should  be 
subjected  by  the  B.  N.  A.  Act  to  the  authority  of  par- 
liament, or  to  that  of  the  provincial  legislatures.     The 
effect,  then,  of  sect.  129  was  to  continue  in  force  all  the 
[42]  provisions  of  the  Act,  20  Vict.  c.  129,  incorporating  the 
city  of  Three  Rivers,  except  in  so  far  as  provision  to  the 
contrary   was   made,  if  provision  to  the  contrary  was 
made,  by  the  B.  N.  A.  Act,     While  this  Act  was  so  con- 
tinued in  force  the  council  of  the  city  passed  a  by-law 
in  1871,  whereby  it  was  enacted  that  no  hotel-keeper  or 
other  person  could  obtain  a  license  to  keep  an  inn,  hotel, 
or  tavern,  or  any  public  house  for  the  selling  and  retailing 
any  spirituous,  vinous,  alcoholic  or  intoxicating  liquor,  in 
the  city  of  Three  Rivers,  before  conforming  to  all  the 
provisions   of   the   law    which  regulates   the   obtaining 
i5uch  license,  nor  until  he  shall   have  obtained  a  certifi- 
cate, as  required    by  law,  which  certificate  shall  not  be 
granted  by  the  said  council  until  such  hotel-keeper  or 
other  person  shall  have  paid  to  the  secretary-treasurer  of 
the  said  council  the  sum  of  one  hundred  dollars  over  and 
above  all  duties  and  fees   on   such   license.     Now,  this 
by-law  having  for  its  authority  only  the  above  quoted 
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suctions  of  20  Vict.  c.  1l9,  could  only  bo  a  valid  hy-law 
in  the  event  of  such  sections  being  coutinueil  by  suet, 
129  of  the  B.  N.  A.  Act,  which  .section  only  continued 
the  above  sections  of  20  Vict.  c.  129,  if  tliere  was  uo 
provision  to  the  contrary  in  the  B.  N.  A.  Act,  an<l  'n 
that  case  the  right  to  repeal,  abolish,  and  alter  the  pro. 
visions  contained  in  the  above  sections  of  the  20  Vict.  c. 
129,  equally  with  all  other  sections  of  that  Act  as  liad 
been  continued  by  sect.  129  of  the  B.  N.  A.  Act,  would 
seem  naturally  to  full  within  the  jurisdiction  of  the  jiro- 
vincial  legislature  under  the  clause  of  the  92nd  .section, 
which  places  under  the  exclusive  jurisdiction  of  the 
legislatures  of  each  province,  the  power  to  make  laws  in 
relation  to  municipal  in.stitutions  in  the  province.  Act- 
ing on  this  assumption,  the  Legislature  of  the  Province 
of  Quebec,  in  1875,  jjassed  the  Act,  38  Vict.  c.TO,  for  anicnd- 
[43]  ing  and  coii.soIidating  the  Act  of  incorporation  of 
the  city  of  Three  Rivers  and  the  different  Acts  amending 
that  Act,  and  bv  sects.  74  and  75  of  this  Act,  re-enacted 
in  substance  and  almost  verbatim  the  provisions  con- 
tained in  the  above  37th  .section,  and  by  the  101.  t  sec- 
tion, sub-sect.  7,  the  precise  provision  contained  in  the 
above  36th  section  of  20  Vict.  c.  129. 

Now,  is  there  anything  in  the  B.  NT.  A.  Act  winch 
makes  it  to  have  been  ultra  vires  of  the  Legislature  of 
the  Province  of  Quebec  to  re-enact,  as  they  have  done  by 
38  Vict.  c.  76,  the  substance  of  the  above  sections  of 
20  Vict.  c.  129,  regulating  the  conditions  upon  which 
licenses  to  sell  spirituous  liquors  may  be  granted  in  a 
municipality  by  the  revenue  inspector  and  for  regulating 
the  conduct  of  the  licensed  dealers  therein  ?  This 
question,  as  it  appears  to  me,  must  be  answered  in  the 
negative.  I  cannot  doubt  that  by  item  No.  8  of  sect.  92, 
which  vests  in  the  provincial  legislatures  the  exclusive 
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power  of  inakins?  laws  in  relation  to  municipal  iuHtitu-  iwi5 
tions,  the  authorsi  of  the  scheme  of  confederation  had  in  sultii 
view  municipal  institutions  as  they  had  then  already  corpouatioi» 
been  organized  in  some  of  the  provinces,  and  that  the  thrm 
term  as  used  in  the  B.  N.  A.  Act,  unless  there  be  some 
provision  to  the  contrary  in  sect.  91  of  the  Act,  com- 
prehends the  powers  with  which  municipal  institutions, 
as  constituted  by  Acts  then  in  force  in  the  respective 
provinces,  were  already  invested  for  refjulating  the  traffic 
ill  intoxicating  liquors  in  shops,  saloons',  hotels  and 
taverns,  and  the  issue  of  licenses  therefor,  as  being 
powers  deemed  necessary  and  })roper  for  the  beneficial 
working  of  a  perfect  system  of  local  nun/icipal  self- 
ifovcrnnient.  Unless,  then,  there  be  some  provision  in 
the  B.  N.  A.  Act  to  the  contrary,  the  Legislature  of  the 
Province  of  Quebec  had  full  power,  in  any  Act  passed  by 
[44]  it  creating  a  municipality,  or  in  any  Act  amending 
and  consolidating  the  Acts  already  in  force  incorporating 
the  city  of  Three  Rivers,  to  insert  the  provisions  in 
question  here  which  are  contained  in  sects.  74,  75  and 
101  of  38  Vict.  c.  70. 

It  seems  to  be  supposed  that  the  judgment  of  this 
court  in  the  City  of  Frederldon  v.  The  Queen  (1)  is  an 
authority  to  the  effect  that  since  the  ])assing  of  the  B.  N 
A.  Act  it  is  not  competent  for  a  provincial  legislature  to 
restrain  or  prohibit,  in  any  mannei",  the  sale  of  any 
spirituous  lit|UO]'s,  and  that  therefore  the  Legislature  of 
the  Province  of  Quebec  could  not  invest  the  corporation 
of  tlie  city  of  Three  Rivers  with  the  powers  purported 
to  be  vested  in  them  by  sects.  74  and  75  of  the  Act  38 
\'ict.  c.  76,  and  that  the  Dominion  Parliament  alone 
could  enact  the  provisions  contained  in  sect.  75.  The 
effect  of  this  contention,  if  sound,  would  be,  that  instead 

(1)  3  Can.  S.  C.  R.  505 ;  ante  vol.  2,  p.  27. 
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i!(86  of  the  provincial  legislatures  having  exclusive  power  to 
make  laws  in  relation  to  municipal  institutions  in  the 
province,  which  by  the  B.  N.  A.  Act  they  are  declared  to 
liave,  and  which  the  authors  of  the  scheme  of  confedera- 
tion intended  they  should  have,  the  joint  action  of  the 
Dominion  Parliament  and  of  the  Legislature  of  any 
Province  would  be  necessary  to  invest  municipal  cor- 
Gwynne,  J.  porations  in  that  province  with  powers  whicli  have  always 
been  considered  to  be  necessary  and  proper  for  the 
etfectual  woiking  of  that  system  of  local  municipal  self- 
government  which  prevailed  at  the  time  of  confederation 
being  agreed  upon.  But  the  Citi./  of  FredericUm  v.  Th: 
Queen  (1),  raised  no  such  question,  nor  is  any  such  point 
professed  to  be  decided  by  our  judgment  in  that  case 
There  was  no  question  there  as  to  the  right  of  a  pro- 
vincial legislature  to  insert,  in  an  Act  passed  by  it  in 
relation  to  municipal  institutions,  such  a  provision  as 
[45]  that  in  question  here.  What  was  decided  in  the  Citjj 
of  Fredericfon  v.  The  Queen  (1)  was,  that  the  Provincial 
Legislatures  had  not  jurisdiction  to  pass  such  an  Act  as 
the  Canada  Temperance  Act  of  1S78,  and  that  the 
Dominion  Parliament  alone  was  competent  to  pass  it;  and 
of  this  opinion,  also,  w^as  the  Judicial  Committee  of  the 
Privy  Council  in  Jiussell  v.  The  Queen  (2);  but  there 
was  nothing  whatever  in  the  deeis'"on  calculated  to  call 
in  ([uestion  the  right  of  the  provincial  legislatures  to 
insert,  in  all  Acts  in  relation  to  municipal  institutions, 
such  provisions  as  those  in  question  hero,  which  relate  to 
the  raising  of  revenue  from  the  issue  of  tavern  licenses. 
and  to  the  establishment  of  regulations  of  a  purely  local 
and  municipal  character  for  governing  the  conduct  of  the 
parties  licensed,  which  have  always  been  deemed  to  be 
usual,  and  indeed  proper  and  necessary  regulations,  to  be 
established  and  enforced    in  all  well-ordered  municipali- 


(1)  3  Can.  S.  C.  R.  505  ;  ante  vol. 
2,  p.  27. 


(2)  7  App.  Cas.  829 ;  ante  vol.  2, 
p.  12. 
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ties  and  essential  to  the  efficient  working  of  a  system  of 
local  mimicipal  self-government ;  and  which,  being  of  a 
purely  local,  mimicipal,  private  and  domestic  character, 
do  not  come  within  the  true  meaning  of  the  term 
"  refulation  of  trade  and  commerce  "  as  used  in  sect.  91, 
which  term,  as  there  used,  is  to  be  construed  as  a])plying 
to  subjects  of  a  general,  public  and  quasi  national  charac. 
ter,  in  which  the  inhabitants  of  the  Dominion  at  large 
may  be  said  to  have  a  common  interest,  as  distinct  from 
those  matters  of  a  purely  provinuial,  local,  municipal, 
private  and  domestic  character,  in  which  the  inhabitants 
of  the  several  provinces  may,  as  such,  be  said  to  'n.ive  a 
peculiar  and  local  interest.  The  Viy-law,  therefore,  of  the 
city  of  Three  Rivers,  passed  in  1877,  increa.slng  the 
license  fee  as  established  by  the  by-law  of  1871,  from 
SlOO  to  $200,  was  authorized  by  the  Act  38  Vict.  c.  76, 
and  there  is  nothing  in  the  license  Act,  41  Vict.  c.  3, 
(lei)riving  the  corporation  of  the  powers  vested  in  it  by 
[4G]  88  Vict.  c.  76.  On  the  contrary,  all  those  powers  are, 
by  sect.  37  of  41  Vict,  expressly  preserved  intact.  The 
plaintiff,  therefore,  has  failed  to  show  an}''  right  to  have 
had  ^n'anted  to  him  the  certificate  which  he  demanded  of 
the  corporation  officers,  lie  having  failed  to  pay  the  $200 
established  by  the  by-law  of  the  city  then  in  force,  as  the 
fee  necessary  to  be  paid  to  entitle  him  to  such  certificate. 
If  a  corporation,  under  colour  of  passing  a  by-law  in 
virtue  of  the  powers  vested  in  it,  should,  for  the  purpose 
of  effecting  a  total  prevention  of  the  trade  in  spirituous 
liquors  in  the  municipality,  pass  a  by-law  establishing 
such  an  extravagant  license  fee  as  would  have  the  effect 
of  total  annihilation  of  such  trade  within  the  munici- 
pality, the  question  of  the  validity  of  such  a  by-law  will 
be  open  to  consideration  upon  a  proceeding  raising  that 
question.  No  such  question  is  involved  in  the  present 
case,  and  it  will  be  time  enough  to  entertain  it  if  and 
when  it  shall  arise. 
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THE  CENTRAL  VERMONT  RAILWAY, 

ApPELLAiNT- 
AND 

THE  TOWN  OF  8T.  JOHNS, 

Respondent, 

()?i    Appeal  Jmm   tlif    Court    of  Qiwen'n  Bench  jor  Lower  Coxwlu 

{^.pptnl  Hide). 

\ Reported  I4  Can.  S.  C.  Ti  288.] 
Naviijable  rivers,  mn):'cipal  control  of —  4^  d-  44  ^-  c-  '^'~  (<■'•) 
The  control  over  navigation  conferred  on  the  Dominion  Parliament 
by  the  British  North  America  Act  does  not  prevent  the  Provin- 
cial Legi.siatures  from  exercising  municipal  and  police  control  on 
navigalile  rivers  ;    conseiiuently  the    Quebec  Act  43  &  44  Vict, 
c.  02,  extending  the  limits  of  the  town  of  St.  Johns  to  the  niiddlt 
of  a  navigable  river  was  held  to  hi  valid,  and  to  confer  the  righr 
to  tax  property  within  the  added  limits.     Judgn'ent  of  the  Court 
of  Queen's  Bench  on  this  point  affirmed. 
Ajtpeal  from  a  judcrmenfc  of  the  Court  of  Queen's  Beiuh 
for  Lower  Canada    (appeal  side)  (1)  affirming  the  judt;- 
nient  rendered  by  the  Superior  Court. 

Tlie  Central  Vermont  Railway  Co.,  a  Ijody  corporati', 
on  tlie  IDth  day  of  December,  18S4,  presented  a  petition 
(requote  libellee)  addre-ssed  to  any  one  oft'ie  judges  of 
the  Superior  Court  for  Lower  Canada,  tofvotliev  with  an 
affidavit  in  support  of  said  petition,  praying  that  a  win 
of  injunction  should  issue  addressed  to  the  respondents 
the  town  of  St.  Johns  and  to  one  F.  X.  Lanier,  a  bailitl 
enjoining  upon  tliem  to  suspend  all  proceedings  upon  a  cei- 
[289]  tain  warrant  of  execution — distress  warrant— issued 
by  the  said  corporation  of  the  town  of  St.  Johns,  against 


*Prescnt :  -Sni  W.  J.  RrroHiK,  C..T.,  and  Strong,  Fournikr,  Hknkv 
Taschkukau  and  (iwvN.VE,  JJ. 

(1)  M.  L.  R.  4  Q.  B.  466  ;  post  p.  332. 
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the  appellanLH,  for   the  collection  of  certain   taxes  upon         i887 
one-half   of  appellants'  railway   bridge    yver   the    river      crnthal 
Richelieu,  its  railway  tracks  an<l  a  wooden  office,  which  Vermont  Rt, 
said  warrant  had   been   placed   in  the  hands  of  the  said      Town  of 
Lanier  for  execution,  until  such  time  as  a  further  order 
Hhonld  be  made ;  and   praying  also   that   the  seizure  or 
execution,  and  all  proceedings  relative  thereto  and  acts 
in  virtue  of  whicii   taxes  had  been   imposed  against  the 
appellants  be  declared  illegal,  null,  and  erf  no  efJect,  and 
be  annulled,    " 

Tiie  grounds  of  complaint,  as  set  forth  '.y,  the  petition 
for  an  injunction,  were  the  following: — 

"The  respondents  have  no  authority  or  power  to  levy 
a  tax  upon  the  appellants  ; 

"  1st.  Because  the  saiii  liridge  ami  approach  an'  not 
situated  witliin  the  limits  and  boundaries  of  said  town, 
the  clause  of  the  Act  of  incorpoi-ation  of  the  said  town 
fixing  the  limits  of  the  said  town  in  the  middle  ot  the 
R'ht'lit'U  river  is  ultra  vires  and  illegal,  the  said  river 
being  ..  navigable  river  and  therefore  under  the  sole 
control  of  the  Dominion  Govei'nment  of  Canadn,  and  by 
reason  thereof  the  said  bridge  not  being  subject  to  taxa- 
tion within  the  meaning  of  the  law  ; 

"2nd.  Becau.se  according  to  sect.  86  nf  their  Act  of 
incorporation  the  said  corporation  of  the  town  of  St. 
Johns  have  no  right  to  levy  a  tax  upon  immovable 
property,  but  only  sur  les  personnes  et  les  proprieti'S 
mohilieres  de  la  ville,  an<l  the  said  railway  bridge  being 
an  immovable,  and  therefore  not  subject  to  taxation 
by  said  corporation  ; 

"8rd.  Because  the  said  assessment  I'oUs  prepared  by 
the  assessors  duly  named  by  said  corpoi-ation  are  illegfil, 
exorbitant  and  irregular,  so  far  as  petitioners  (appellants) 
[2nn]  are  concerned,  they  l»eing  assessed  for  property 
not  belonging  to  them  an<l  not  in  theii'  possession,  to 
wit :  tor  all  the  portion  of  railway  trucks,  materials,  etc., 
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1887        from  Jacques-Cartier  street  to   Longueuil   street  of  said 

'~^        town  of  yt.   Johns,  and  this  to  the  knowledue  of  said 

Vermont  Ky.  corporation,  which  although  often  urged  to  change  auil 

modify   said    assessment  rolls    in  so    I'ar  as  petitioiiLis 

(appellants)  arc  concerned,  refused  so  to  do  and  persisti'il 

in  said    valuation,    and    still    persist   therein  althon(rli 

legally  and  duly  notified  of  its  irregularity  and  illegality 

"  4Lh   and    5th.  Because    respondents    have   exceeded 

their  powers  in  imposing  said   taxes,  and  in  causing  said 

warrant  to  be  issued  for  the  recovery  of  said  taxes ;  ;ind 

because  the  said  warrant  and  seizure  were  issued  illegally 

and  are  irregular,  informal,  null  and  void." 

The  respondents  contested  this  petition  by  jireliminarv 
pleas  and  by  demurrer  and  a  contestation  to  the  merits. 

In  their  demurrer  they  alleged  that  the  facts  reh^ted 
in  said  petition  do  not  disclose  any  ground  for  a  writ  of 
injunction ;  and  in  their  plea  or  contestation  to  the 
merits,  they  contended  that  the  allegations  of  appellants' 
petition  are  false  ;  that  in  virtue  of  their  charter,  resj)on- 
dents  have  the  right  to  impose  taxes  on  all  immovalik-i 
situated  within  the  lioundaries  of  said  town,  including 
that  part  of  the  said  bridge  situated  within  the  limits  of 
the  said  town  ;  that  all  the  iunnovables  for  which  said 
appellants  are  assessed,  are  occuj^ied  by  them  and  aie 
entered  in  their  name  on  the  assessment  roll  of  the  said 
respondents  and  that  no  other  proprietor  thereof  is 
knov  I  to  the  respondents  ;  that  the  taxes  in  disputt.' 
have  een  regularly  imposed  by  said  respondents;  that 
the  assessment  made  by  respondents  is  not  exoid)itaut : 
that  the  warrant  of  execution  has  been  regularly  issued 
and  that  appellants  had  another  and  snnple  and  inexpen- 
[391]  sive  remedy  against  said  taxation  according  to  i\h: 
Act  of  incoi'porution  of  the  resj)ondenls,  and  that  they 
ought  to  have  availed  themselves  of  that  remed}'  within 
the  three  months  after  the  homologation  of  the  assess- 
ment roll  of  the  respondents. 
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The  respondents  also  pleaded  the  general  issue. 

I.  R.  Church,  Q.C.  for  appellants. 

Rohidoiix,  Q.C.  for  respoi\dents. 

The  statutes  and  authorities  relied  on  are  reviewed  at 
length  in  the  judgments. 

Ritchie,  C.J  :— 

[After  stating  how  the  appeal  arose  and  deciding  that 
the  assessment  was  invalid  the  learned  Judge  continued, 

p.  m]  :— 

There  is  nothing  whatever  in  my  opinion  in  the 
objection  that  the  43  and  44th  Vict.  c.  C2,  li.xing  the 
eastern  boundary  of  the  corporation  of  St.  John's  at  an 
imaginary  line  passing  through  the  middle  of  the  Riche- 
lieu liver  was  ultra  vires  of  the  legislature  of  ^ho  Pro- 
vince of  Quebec,  and  therefore  unconstitutional. 

The  appeal  in  this  case  .should,  I  think,  be  allowed. 

Strong  J  : — 

[The  judgment  of  Mr.  Justice  Strong  is  omitted  as  it 
deals  solely  with  the  question  whether  the  assessment 
included  property  of  the  appellants,  not  liable  to  taxa- 
tion]. 

[TrimsUdnl.] 

FOUUNIEH,  J  : — 

In  this  case  the  questi(jn  is  as  to  the  legality  of  taxes 
imposed  by  the  respt)ndent  on  certain  j)roperLy  in  posses- 
sion of  the  appellants  within  the  limits  of  the  town  <if  St 
Johns.  One  of  the  properties  taxed  is  the  part  of  the 
bridge  built  on  the  river  Richcliuu,  with  the  approach 
and  the  posts  which  are  situated  within  the  limits  of  the 
town  of  St.  Johns,  extending  from  the  bank  to  the  middle 
of  the  river  Richelieu.  The  other  is  the  part  of  the  rail- 
way of  the  appellants  situated  in  the  .said  town  of  St^ 
Johns  extending  from  the  street  Jacques  Cartier  to  the 
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1887         street  Longueuil.     In  the  assessment  roll  this  property  U 
Centkal      <-lescribed  by  the  term  "  railway  track."     The  latter  is  a 

Vermont  Ry.  wooden  bail  din  f'  used  as  an  office. 

1,'.  '^ 

Town  of 


St.  Johns. 

Sup.  C. 
Canada. 

Fournier,  J, 


The  appellants,  who  iiave  neglected  to  a])ply  to  the  Su- 
perior  Court  within  the  time  appointed  for  attack  inj,' the 
assessment  roll,  attempt  by  a  writ  of  injunction  to  roach 
the  simie  end.  In  their  petition  they  set  out,  among  utlitr 
things,  the  following  pleas: — 

1.  That  the  bridge  is  not  situated  with '  the  limits  of 
the  town,  because  the  clause  of  the  Act  of  incorporation 
Hxing  the  limits  in  the  middle  of  the  river  Richelieu  is 
unconstitutional,  the  said  river  being  navigable,  and  theiv- 
fore  under  the  exclusive  jurisdiction  of  the  parliament  of 
Canada. 

[297]  2.  That  the  town  of  St.  Johns  has  not  jjower  to 
tax  immovable  property,  but  only  persons  and  movable 
property. 

3.  That  the  assessment  roll  is  illegal  and  excessive  in- 
asmuch as  it  taxes  the  aj)pellants  for  a  property  which 
does  not  belong  to  them  and  which  they  do  not  posses.s,  in 
the  town  of  8t.  Johns,  namely,  the  "  railway  track,"  the 
part  of  the  railway  extending  from  the  street  Jacques 
Cartier  to  the  street  Longueuil. 

4.  Lastly,  illegality  of  warrant  of  distress,  et;.. 

The  respomlcnts  have  answered  that  in  virtue  of  their 
charter  they  had  a  right  to  tax  all  immovable  properties 
situated  within  their  limits,  that  the  properties  for  which 
the  appellants  are  assessed  are  occujjied  by  them,  and  that 
they  are  the  only  known  owners  of  them.  The  respondents 
deny  tluxt  the  valuation  is  excessive,  allege  that  the  war- 
rant is  regulai-,  and  that  the  appellants  ought  within  three 
months  from  the  date  of  the  assessment  roll  to  have  taken 
the  prof^ep'iings  for  attacking  the  roll  pointed  out  by  the 
Act  of  incorporation. 

This  contest  raises  the  following  questions  :  Had  the 
Legislature  of  Quebec  the  right  to  fix  the  middle  of  the 
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river  Richelieu  as  the  limit  of  the  town  of  St.  Johns  i         18x7 
Have  the  respondents  power  by  their  charter  to  tax  im-      cbntkal 
movables  situated  within  theii'  limits  ?     Is  the  assessment  Vermont  Rt. 
,x  the  "  niilwav  track  "  from  the  street  Jacciues  Cartier      Town  op 

to  the  street  Longueuil  legal  i  — 

Si' I'.  C. 
The  tirst  question,  as  to  the  power  of  the  Legislature      Can-aim. 
of  Quebec  to  fix  tlie  i  iiiits  of  the  town  of  St.  Johns  at  the   Foumier,  J. 
iiiicWle  of  the  river  Richelieu,  scarcely  de.serves  examina- 
tion.    If  it  is  indi.sputable  that  navigable  rivers  are,  for 
the  purposes  of  navigation,  under  the  control  of  the  par- 
liament of  Canada,  it  is  no  less  true  that  the  provinces 
have,  on  these  same  rivers,  tlie  right  of  exercising  all  the 
inniiicipal  and  police  powers,  provided  that  their  legisla- 
[29S]  tion  does  not  cause  any  impediment  to  navigation. 
The  Act  43  and  44  Vict.  c.  G2,  which  has  extended  the 
limits  of  the  town  of  St.  John  to  the  middle  of  the  rivev 
Richelieu  does  not  contain  any  provision  of  a  nature  *-o 
afi'ect  the  interests  of  navigation. 

[The  remainder  of  the  jud;/.,ent  is  omitted,  the  same 
having  no  reference  to  the  constitutional  question.] 


Henrv,  J ; — 

[The  judgment  of  Mr.  Justice  Henry  is  omitted  s.s  it 
relates  solely  to  the  question  whether  or  not  property  of 
the  appellants  had  been  improperly  assessed.] 

T.\SC'IIEREAU,  J : — 

As  to  the  contention  that  the  Act  extendmg  the  limits 
of  the  town  of  St.  Johns  to  the  midvlle  of  tlie  liichelieu 
river  is  unconstitutional,  because  the  said  ri\t'r,  being 
navigable,  is  under  the  exclusive  control  of  the  Federal 
[3iJ7]  Parliament,  there  is  nothing  in  it. 

[The  remainder  of  the  judgment  is  omitted,  the  same 
having  no  reference  to  the  constitutional  question.] 
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GWYNNE,  J  : — 

[After  discuasing  the  question  whether  the  assessment 
of  the  appellants'  property  was  valid,  the  learned  Judge 
continued,  p.  31,S]  : — 

1  can  see  no  objection  to  the  limits  of  the  town  being 
extended  to  the  middle  of  the  river  by  a  provincial  stat- 
ute, and  my  judgment  proceeds  upon  the  assumption  that 
they  are  effectual ly  so  extended.     (1) 

[The  remainder  of  the  judj^ment  is  omitted,  the  sanio 
having  no  reference  to  the  constitutional  question.] 


■  • 
i,  ; 

i 
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i  i  ' 

Judgment  of  Court  of  Queen's  Bench — Appeal  Side. 
[Reported  M.  L.  Ii.  4  Q.  B.  4O6.] 

The  judgment  of  the  court  (2)  was  delivered  by 

DoKiON,  C.  J.  ; — 

This  case  appeared  to  raise  important  questions,  but  on  lookiii!,' 
into  it  the  c  urt  does  not  find  much  difficulty.  By  the  Act  of  incor- 
poration of  the  tovvn  of  St.  Johns,  the  eastern  limit  was  fixed  at  a 
line  running  in  the  middle  of  the  river  Richelieu.  The  Central 
Vermont  Railway  Comi)any  have  a  bridge  crossing  the  river.  Tlie 
assessors  of  the  municipality  of  the  town  of  St.  Johns  have  for  tlie 
last  four  years  assessed  the  part  of  the  bridge  which  starts  ironi  the 
north  shore  to  the  middle  of  the  river.  The  municipality  were 
about  to  collect  the  amount  of  the  taxes,  and  issued  their  warrant, 
when  the  Central  Vermont  took  a  writ  of  injuoction  to  have  it 
ordered  that  the  town  should  not  collect  the  taxes,  because  they 

(] )  [This  jndfirment  was  afHrmed  by  referred  to  in  the  judgment], 
the  I'rivy  Council,  14  App.,  Gas.  .590. 

The  coustitutional  quo.stioa  was  not  (2)    DoiuoN,  C.  J.,  and    Monk, 

raised  in    the  argument  and  is  not  Ramsay,  Cross  and  Baby,  JJ. 
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AL  Side. 


1887 


Town  ov 
St.  Johns. 


were  ultra  vires.     The  reason  assigned  was  this  :  Tiat  the  Province 

of  Quebec  could  not  by  the  \.cl,  which  was  passed  in  1880,  unite  to  -—— 

fhfi  town  of  St.  Johns  ir.rt  of  a  navigable  liver  under  the  control  of  ,,  Cknthal 

'""  '  "  .  VKB.M0NT  Ry. 

the  Dominion  Parliament  ;  and  that  the  bridge  whicli  was  over  the  v. 

river  could  nob  be  taxed  by  the  municipality.     There  can  be  no 

doubt  that  the  limits  of  the  town  are  the  middle  of  the  river  bed.      ,    

It  is  territory  within  the  jurisdiction  of  tlie  Local  Legislature  ;  and  

that  being  so  it  would  be  a  singular  thing  if  the  authority  of  the  onon^  .  . 
[183]  corporation  did  not  extend  to  what  was  done  on  the  river.  For 
example,  places  for  the  sale  of  liijuor  might  be  ostablishe<l  every 
winter  on  the  ice  without  any  license.  The  river  is  not  under  the 
control  of  the  Dominion  Parliament.  "Navigation  and  shipping  " 
are  the  words  used  in  the  B.N.  A.  Act.  That  does  not  mean  the 
river  at  all.  The  river  itself  belongs  to  the  local  Crown  domains. 
(Jl  course  the  Local  Legislature  could  not  stop  navigation  on  the 
river,  that  i.s  all.  When  the  local  Act  said  the  limits  of  the  town 
should  extend  to  the  midlle  of  the  river,  it  merely  vested  the  muni- 
cipality with  authority  to  make  laws  for  the  river.  The  other  objec- 
tions which  have  been  raised  to  the  validity  of  the  assessment  do  not 
appear  to  us  to  be  well  founded. 
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JOHN  H.  R.  MOLSON,  et  al, 

(Petitionek.s)  Appellants  , 


and 


WILLIAM  B.  LAMBE,  fcs-QUALixk, 

(Intervenant)  Respondent, 

0)1  Aj)))i;al  from  the  Court   of    Qncen'a   Botch   for   Lower  Canada 

(Appeal  l:<idc). 

[Reported  l'>  Can.  S.  C.  li.  253.] 

Licensed  brewer — Quebec  Lic»)it>('  Act — ^l  Vi't.  c.  3  (P.  Q.) 
4.3  Vict.  c.  19  {D). 

The  inspector  of  licenses  for  the  revenue  district  of  Montiual, 
charged  a  drayniun  in  tlio  employ  of  certain  brewers  duly  licensed 
under  the  Dominion  Statute,  43  Vict.,  cap.  19,  before  the 
Court  of  Special  Sessions  of  the  Peace,  at  Montreal,  with  haviiii,' 
sold  beer  outside  the  business  premises  of  the  brewers,  but  within 
the  said  revenue  district  in  contravention  of  the  Quebec  Liceii.^e 
Act  of  1878.  Thereupon  the  brewers  claiming  inter  alia,  that 
being  licensed  brewers  under  the  Dominion  Statute  they  had  tbe 
right  to  sell  beer  by  and  through  their  employees  and  drayiiioii 
without  a  Pro\incial  license,  and  that  the  Quebec  License  Act 
and  its  amendments  were  ultra  vires,  and  if  constitutional  did  not 
authorize  the  complaint,  caused  a  writ  of  prohibition  to  bo  issued 
out  of  the  Superior  Court  enjoining  the  Court  of  Special  Sessions 
of  the  Peace  from  further  proceeding  ; 

Held,  per  Ritchie,  C.J.,  and  Strong,  Fournier  and  Henry,  J  J,, 
that  the  Quebec  License  Act  and  its  amendments  were  intra  vires, 
and  that  the  Court  of  Special  Sessions  of  the  Peace  at  Montreal, 
having  jurisdiction  to  try  t-'-e  alleged  oft'ence,  and  being  the  proper 
tribunal  to  decide  the  question  of  fact  and  of  law  involved,  a  writ 
of  prohibition  did  not  lie. 

*Prcscnt  :—^iH  W.  .T.  Ritchik  C.J.,  and  Strong,   Fournikr,  Hknmit, 
Tascheukau  and  Gwvnxk,  .JJ. 
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Per  Taschoreau  and  Gwynne,  J.J.,  that  the   case  was  one  which  it 

was  proper  for  the  Superior  Court  to  deal  with  by  proceedings  on 

prohibition. 
Per  Gwynne,  J.     The  Quebec  License  Act  of   1878  imposes  no 

obligation  on  brewers  to  take  out  a  Provincial  license  to  enable 

them  to  sell   their  beer,   and  therefore  the  Court  of  Special 

Sessions  of  the  Peace  had  no  jurisdiction,  and  prohibition  should 

issue  absolutely. 
Sonhli'  .'—A   license    from    the    Dominion    Government  grantiny 

autliority  to  a   brewer   to  manufacture  beer,  does  not  confer  the 

right  to  sell  the  beer  manufactured  under  such  license  elsewhere 

than  on  the  brewer's  premises. 
[25^]    Appeal    from  the  judgment    of     the    Court     of 
Queen's  Bench  for  Lower  Canada  (Appeal  .side)  (1)  affirm- 
ing tlic  judjTfment  of  the  Superior  Court  (2). 

The  proceedings  in  this  case  were  commenced  l)efore 
the  Court  of  Special  Sessions  of  the  Peace  sitting  in  the 
city  and  district  of  Montreal,  by  the  i.ssue  of  a  .summons 
and  coini)laint  b}'  M.  C.  De.snoyers,  Esq.,  police  magistrate, 
against  the  appellant  Andrew  Ryan,  upon  the  complaint 
of  the  present  respondent,  W.  B.  Lambe,  Es(j.,  insjiector  of 
Hcenses  for  the  revenue  district  of  Monti-eal,  charging  the 
said  Andrew  Ryan  with  having  sold  intoxicating  liquors 
without  a  licen,se. 

The  defendant  pleaded  as  follows  : 

'•  The  defendant  for  plea  alleges  : — 

"Thpt  he  is  and  was  at  the  time  mentioned  in  the 
information,  a  servant  and  employee  of  the  firm  of  J.  H. 
[256]  R.  Molson  &  Bros.,  brewers  of  the  said  city  of  Mon- 
treal, who  hold  a  license  from  the  Dominion  of  Canada, 
under  the  provisions  of  the  Act  of  the  Parliament  of 
Canada,  and  who  have  been  in  business  as  such  brewers 
in  Montreal  for  over  eighty  years.  That  during  the  whole 
of  the  .said  term  and  up  to  the  present  time  it  has  always 
been  the  custom  and  usage  of  trade  of  brewers  to  send 

(1)  M.  L.  R.  2  Q.  B.  381 ;  post  p.  357. 

(2)  M.  L.  R.   1  S.   C.  2G4.      [This 


judgment  is  omitted  as  not  bearing 
on  the  constitutional  ciuestion.] 
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around  through  the  country  their  drays  with  beer,  which 
beer  was  sold  by  their  draymen  during  their  trips  to  the 
said  customers. 

"  That  on  the  occasion  charged  in  the  said  informatiou 
the  said  defendant  was  a  servant  and  drayman  of  the 
said  firm  of  J.  H.  R.  Molsoa  &  Bros. 

"  That  if  the  said  defendant  sold  any  beer  whatsoever 
he  so  sold  it  as  the  agent  and  as  the  drayman  of  the  said 
J.  H.  R.  Molson  k  Bros.,  and  under  and  by  virtue  of 
their  authority  under  the  said  license,  axid  scld  it  accord- 
ing to  the  custom  and  usage  of  trade  in  the  said  province 
ever  since  the  brewers  were  first  established  therein. 

"  That  the  said  John  H.  R.  Molson  &;  Bros.,  beinii: 
licensed  under  the  provisions  of  the  .said  Act  of  the 
Parliament  of  Canada,  are  not  liable  to  be  taxed  either 
by  or  through  their  employees  or  draymen  under  the 
provisions  of  any  Act  passed  by  the  Legislature  of  Quebec. 

"  And  defendant  further  saitli  that  he  is  not  guilty  in 
manner  or  form  as  set  forth  in  the  said  information  and 
summons. 

"  Wherefore,  defendant  prays  the  dismissal  of  the  said 
prosecution." 

[257]  Before  any  decision  was  given  J.  H.  R.  Molson  and 
J.  T.  Molson  doing  business  under  the  firm  of  J.  H.  R.  Mol- 
son &  Bros.,  and  Andrew  Ryan,  applied  by  petition  to  the 
Superior  Court  for  a  writ  of  prohibition  to  prohibit  the 
said  M.  C.  Desnoyers,  police  magistrate,  from  further 
proceeding  upon  the  said  summons  and  complaint,  on  the 
ground  that  Ryan  committed  no  offence  whatever  against 
1 258]  any  Act  of  the  local  legislature  : — 

"  (a)  Because  there  is  no  Act  of  the  legislature  of  the 
Province  of  Quebec  which  authorizes  the  said  complaint 
and  prosecution. 
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"  (6)  Because  the  pretended  Act  of  the  legislature,  upon 
which  such  prosecution  is  founded,  is  not  an  Act  of  the 
legislature  of  the  Province  of  Quebec,  but  purports  to 
have  been  made  and  enacted  by  Her  Majesty  the  Queen, 
Her  Majesty  the  Queen  having  no  right  or  title  to  pass 
Acts  binding  on  the  Province  of  Quebec. 

"  (c)  Because  the  pretended  Act  intituled  "  The  Quebec 
License  Law  of  1878,"  under  which  the  said  prosecution 
is  instituted,  is  entirely  illegal,  null  and  void  and  uncon- 
stitutional, the  same  not  being  passed  by  the  proper  body 
gifted  with  legislative  powers  upon  the  subject  in  the 
Province  of  Quebec. 

"{(l)  Because  the  said  Act  purports  to  treat  of  and 
regulate  criminal  procedure. 

"(e)  Because  the  penal  clause  is  by  fine  and  imprison- 
ment. 

"  (/)  Because  your  said  petitioner,  Andrew  Ryan,  being 
in  the  employ  and  being  the  drayman  of  your  other 
petitioners,  and  acting  under  their  orders,  the  act  of 
your  petitioner  Ryan  selling  the  said  intoxicating  liquor, 
to  wit,  beer,  was  the  act  of  your  other  petitioners,  co- 
partners, who  in  their  license  from  the  Government  of 
the  Dominion  of  Canada  were  authorized  and  empowered 
so  to  sell  such  intoxicating  liquor. 

"  (g)  Because  your  said  petitioners,  co-partners,  being 
licensed  brewers,  had  the  right  of  selling  by  and  through 
their  employees  and  draymen  without  any  further  license 
whatsoever,  under  the  provisions  of  the  Quebec  License 
Act  of  1878. 

"  (h)  Because  the  legislature  of  the  Province  of  Quebec 
have  no  right  whatsoever  to  limit  or  interfere  with  the 
traffic  of  brewers  duly  licensed  by  the  Government  of 
Canada. 


ism 

MOLBOM 

V. 

Laubi. 

Sup.  C. 
Cahada. 

Statement. 


■\l 


.  !;il!    ;  I 


\m§\ 


f 


338 


SUPRKME   COURT  OF  CANADA. 


MOLSON 
t'. 

Lambe. 

Sup.  C. 
Canapa. 


il 


1888  "That   under   these   circumstances    the  said  court  of 

Special  Sessions  of  the  Peace  and  the  said  Matliias  ('. 
Desnoyers  have  unlawfully  and  improperly  taken  jurisdic- 
tion over  the  said  Andrew  Ryan,  your  petitioner,  ami 
the  other  petitioners,  and  that  it  has  become  necessarv 
Statement,  for  theui  for  their  own  preservation  to  apply  for  a  writ 
of  prohibition  to  prohibit  the  said  court  of  Special 
Sessions  of  the  Peace,  sitting  at  the  said  city  of  Montreal 
and  the  .said  Mathias  C.  Desnoyers  from  taking juiisdic- 
tion  over  them  your  petiticmeis,  and  further  proceedinn,s 
on  the  said  summons  and  coniplaint." 

The  respondent,  in  his  quality  of  inspector  of  licoiiso.s, 
intervened  to  support  the  complaint  and  to  contest  the 
writ  of  prohibition,  and  after  i.ssue  joined  and  admission^ 
tiled  by  the  parties  of  the  matters  (jf  fact  set  forth  in  the 
[259]  proceedings,  the  Superior  Court  held  that  tin 
Quebec  License  Act  of  1878  and  its  amendments  were 
constitutional,  and  that  a  writ  of  prohibitioii  did  not  lie; 
on  appeal  to  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side)  the  judgment  of  the  Supei'ior  Court 
was  confirmed,  but  the  holding  that  prohibition  did  not 
lie  was  reversed. 
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W.  H.  Kerr,  Q.C.  for  the  appellants. 

Geo^rion,  Q  C.  and  X.  IL  Bourijouin  for  the  respon- 
dent. 

In  addition  to  the  arguments  and  authorities  relied  on 
in  the  court  below  (1),  coun.sel  for  the  appellants  cited 
Lloyd  on  Prohibition  (2) ;  High  on  Mandamus  (3) ;  and 
counsel  for  the  respondent  cited  Simard  v.  Gorpordtion 
du  comic  do  Montmorency  (4) ;  High  on  Extraordinary 


(1)  M.  L.  R.  2  Q.  B.  328 ;  post  p.  357 . 

(2)  Pp.  29-30. 


(3)  Sect.  781. 

(4)  8  Rev.  Leg.  546. 
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Leal   Remedies   (1);    Oriffith    v.    Bioux   (2);    Dion  v, 
(Jhaureaii  (3) ;  Cdte  v.  Paradis  (4). 

Ritchie,  C.J  :— 

In  view  of  the  cases  deteiininecl  by  the  Privy  Council, 
since  the  case  of  Severn  v.  The  Queen  (5)  was  decided 
in  this  court,  which  appear  to  me  to  have  established 
conclusively  that  the  right  and  power  to  legislate  in 
relation  to  the  issue  of  licenses  for  the  sale  of  intoxicating 
liquors  by  wholesale  and  retail  belong  to  the  local  legisla- 
ture, we  are  bound  to  hold  that  the  Quebec  License  Act 
of  1S7<S  and  its  amendments  are  valid  and  constitutional. 
By  tliat  Act,  sect.  2,  the  sale  of  intoxicating  liquors 
without  license  obtained  from  the  Government  is  for- 
bidden. By  sect.  1  the  words  "  intox'^ating  li(iuors " 
mean,  inter  alia,  ale,  beer,  lager,  etc.  S  ction  71  provides 
that  whosoever  without  license  sells  in  any  (juantity 
whatsoever  intoxicating  licjuors  in  any  part  of  this 
[2G0]  province  municipally  organized,  is  liable  to  a  tine  of 
$95  if  such  contravention  takes  place  in  the  city  of 
Montreal.  And  sect.  196  of  41  Vict.  c.  3,  provides  for 
the  courts  which  shall  have  power  to  try  actions  or 
prosecutions  foi'  brea<;h  of  this  law  in  these  words  : 

'■  All  actions  or  prosecutions,  where  the  amount  claimed 
does  not  exceed  one  hundred  dollars,  may  be  optionally 
with  the  prosecutors,  brought  before  the  Circuit  Court, 
but  without  any  right  of  evocation  therefrom  to  the 
Superior  Court,  or  before  two  Justices  of  the  Peace  in  the 
judicial  district,  or  before  the  Judge  of  the  sessions  of 
the  peace,  or  before  the  court  of  the  recorder  or  of  the 
police  magistrate,  or  before  the  district  magistrate  ;  but 
it'  the  amount  claimed  exceeds  one  hundied  dollars  they 
shall  be  brought  before  the  Circuit  Court  or  the  Superior 


(1)  Pp.  6IiO-658. 

(2)  6  Legal  News  21 ;  ante  vol.  3  p.  348.     (4)  1  Dorion  374 


(3)  9  Quebec  Law  Rep.  220. 

(4)  1  Dorion  37- 
(5)  2  Can.  S.C.R.70;  ante  vol.  1  p.  414. 
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1888        Court,  according  to  the  competency  of  the  court,  with 
reference  to  the  amount  claimed." 

[The  learned  Chief  Justice  then  after  considering  the 
question  whether  the  Police  Magistrate  had  jurisdictioa 
to  try  the  offence  charged,  continued  p.  263] : 
RitchieTc.  J.  '^'^  determine  in  the  case  before  us,  whether  Ryan  has 
been  guilty  of  a  breach  of  the  license  Act,  questions  of 
fact  as  well  as  of  law  are,  by  defendant's  own  showinix 
necessarily  involved,  the  determination  of  which  is  now 
in  progress  of  trial  before  a  tribunal  having  jurisdiction 
over  the  subject  matter  in  controversy,  and  the  only 
ground  on  which  prohibition  appears  to  me  to  be  a.sked 
is  the  assumption  that  the  judge  will  decide,  not  only  the 
questions  of  law,  but  those  of  fact,  incorrectly  against  the 
defendant.  There  certainly  is  no  usurpation  of  jurisdic- 
tion in  this  case,  and  no  i.ssue  which  the  inferior  court 
is  incompetent  to  try  ;  on  the  contrary,  the  only  issue  in 
the  case,  namely,  whether  the  defendant  was,  or  was  not, 
guilty  of  selling  liquor  without  a  license,  contrary  to  the 
provisions  of  the  Quebec  License  Act  of  1878,  could  only 
be  tried  under,  and  by  virtue  of,  the  section  before 
referred  to,  and  under  which  section,  in  my  opinion,  M. 
C  Desnoyers,  the  police  magistrate,  had  unquestionable 
[264]  jurisdiction,  and  constituted  the  legal  and  proper 
tribunal  to  deal  with  any  alleged  infringement  of  the 
said  Act,  and  therefore  no  cause  is  shewn  to  justify  the 
issue  of  a  writ  of  prohibition,  and  this  appeal  should  be 
dismissed  with  costs. 

Strong,  J: — 

Apart  altogether  from  the  reasons  given  by  the  Court 
of  Appeal,  and  from  the  other  points  raised  and  argued 
here,  and  exclusively  for  the  reasons  and  upon  the 
authorities  stated  and  referred  to  by  me  in  a  judgment 
delivered  in  the  case  of  Poulin  v.  Quebec  (1),  to  which  I 
(1)  9  Can.  S.  C.  R.  185  ;  ante  vol.  3  p.  230. 
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now  desire  to  add  a  reference  tj  the  cases  and  authori- 
ties collected  in  Short  on  Informations  (1),  a  work  recently 
published,  I  am  of  opinion  that  a  writ  of  prohibition  did 
not  lie  in  the  present  case  and  that  this  appeal  should 
therefore  be  dismissed  with  costs. 

[Translated.] 
FOUllNIER  J: — 

The  application  for  a  writ  of  prohibition  directed  to 
the  Court  of  Special  Sessions  of  the  Peace  for  the  District 
of  Montreal  was  designed  to  hinder  that  court  from 
hearing  and  disposing  of  a  prosecution  directed  against 
one  Ryan,  a  servant  of  the  appellants,  who  are  brewers 
and  distillers,  for  having  sold  intoxicating  liquors  manu- 
factured by  them  without  being  furnished  with  a  license 
for  that  purpose  under  the  license  Act  of  Quebec.  The 
principal  arguments  advanced  in  support  of  this  applica- 
tion are,  1st.  That  the  Province  of  Quebec  had  no  power 
to  pass  the  license  Act  in  Her  Majesty's  name.  2nd. 
That  the  Act  in  question  imposes  as  penalties  fines  in 
addition  to  imprisonment.  3rd.  That  the  said  Act  is 
ultra  vires  inasmuch  as  it  affects  trade  and  imposes  a 
tax  on  the  business  of  the  appellants,  which  is  not  sub- 
ject to  any  provincial  license. 

The  first  objection,  that  the  legislature  had  wo  power 
to  enact  laws  in  the  name  of  Her  Majesty  has  been 
abandoned.  On  the  second  which  denies  the  power  of 
[265]  the  legislature  to  impose  penalties  of  fine  and 
imprisonment  at  the  same  time,  I  concur  entirely  in  the 
opinion  expressed  by  Mr.  Justice  Cross —sub-sect.  15  of 
sect.  92  of  the  B.  N.  A.  Act — giving  power  to  punish  by 
fine,  penalty  or  imprisonment,  has  given  the  powder  to 
impose  these  punishments  together  as  well  as  to  impose 
them  separately.     The  reasons  of  the  learned  judge  in 

(1)  See  p.  436  et  srq. 
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snppoi  t  oF  tliis  proposition  .seem  to  me  conclu.sive,  and  I 
confine  myself  to  a  reference  thereto 

As  to  the  constitutionality  of  the  license  Act  hs7N, 
whicli  h  IS  been  so  often  before  tlie  courts  thirinj^'  tiie  hut 
few  years,  that  question  must  bo  considered  as  liimllv 
settled  by  the  special  ca.se  submitted  to  this  court  under 
the  provisions  of  the  Act  47  Vict,  c,  32,  (1)  and  after- 
wards cariied  l)y  appeal  to  the   Privy   Council.     (2)  Tlu; 


(1)  Cassels'  Digewt  279  ;  Dominion 
Sessional  Papers  of  1885,  vol.18,  No. 
12,  Pai.er  85a. 

(2)  [The  report  of  the  Judicial  Com- 
mittee of  the  Privy  Council  on  the 
special  case  was  approved  on  the 
Pith  of  December,  1885,  by  the  fol" 
lowing  Order  in  Council  : 

"  Whereas  there  vtfas  this  day  read 
at  the  Board  a  Report  from  the 
Judicial  Conimitteti  of  the  Privy 
Council  dated  tiie  21st  of  November 
last  jiast,  in  the  words  following, 
viz.:  — 

"  'Your  Majesty  having  been 
pleased  by  Your  Order  in  Council 
of  the  19th  of  May  last  past,  to  refer 
unto  this  Committee  the  humble 
Petition  of  the  Most  Honorable 
Henry  Charles  Keith  Petty  Fitz- 
maurice,  Marquis  of  Lansdowne, 
Governor-General  of  the  Dominion 
of  Canada,  humbly  praying  that  a 
special  case  and  the  decision  of  the 
Supreme  Court  of  Canada  upon  the 
same,  with  reference  to  tlie  compe- 
tence of  the  Canadian  Parliament 
to  pass  the  Acts  4H  Victoria,  cap. 
30  and  47  Victoria,  cap.  32  in  whole 
or  in  part,  may  be  referred  by  Your 
Majesty  to. this  Committee  to  report 
thereon  the  Lords  of  the  Coumiittee 
in  obedience  to  Your  Majesty's 
Special  Order  of  Reference,  have 
taken  the  said  humble  Petition  into 
consideration  and  having  heard 
counsel  thtrnupon  for  the  Dominion 
of    Canada    and    likewise    for    the 


Lieutenant-Governors  of  the  resjiec- 
tive  Provinces  of  Ontario,  (Quebec, 
Nova  Scotia  and  New  liruii.swJLk 
and  having  been  attended  by  (Hh 
agents  for  the  Province  of  British 
Columbia,  their  Lardships  do  tiiis 
day  agree  humbly  to  report  to  Your 
Majesty  as  their  opinion  in  reply 
to  the  two  Questions  which  have 
been  referred  to  them  by  Your 
Majesty,  that  the  Liquor  License 
Act  1883  .md  the  Act  of  1881  amend- 
ing the  same  are  not  within  th« 
legislative  authority  of  the  Parliu 
ment  of  Canada.  The  provisicms 
relating  to  adulteration,  if  separated 
in  their  operation  from  the  rest  of 
^he  Acts  would  be  withn;  tlie  auth- 
ority of  the  Parliament,  but  as  in 
their  Lordships'  opinion  they  cannot 
be  so  separated,  their  Lordships  are 
not  prepared  to  report  to  "S'our 
Maje.sty  that  any  part  of  these  Acta 
is  within  such  authority."  ' 
"  Her  Majesty  having  taken  the  said 
rei)ort  into  consideration  was  pleased 
by  and  with  the  advice  of  Her  Piivy 
Council  to  approve  thereof  and  to 
order  accordingly.  Whereof  tiie 
(Jovenior-General  of  the  Dominion 
of  Canada,  the  Commander  in  Chief 
and  the  Lieutenant-Governors  of 
the  reiipective  Provinces  of  the 
Dominion  for  the  time  being  and  all 
other  i)erson8  whom  it  may  concern 
are  to  take  notice  and  govern  them- 
selves accordingly."] 
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decision  on  that  question  is  now  the  law  on  this  point.         isss 
It  is  no  longer  possible  to  question  the  exclusive  powers 
of  the  ]e<,'islatures  to  make  laws  regulating  licenses  for 
the  Side  of  intoxicating  liquors,  nor  as  to  the  constitution- 
ality oftlie  license  Act  of  Quebec  of  IHlH.      This  hitter         

question  was  before  this  court  in  the  case  of  The  Corpor-   ^'^""'•nier.  J. 
ation  of  Three  Rivers  v.  Suite  ;  (1)  and  the   validity  of 
tlic  law  Avas  there  recognised. 

luasamch  as  this  Act  by  sect.  190  gave  complete  juris- 
diction to  the  Court  of  Special  Sessions  of  tl)e  Peace,  to 
hear  and  dispose  of  the  prosecution  instituted  therein, 
against  the  said  Ryan,  there  can  be  no  ground  for  the 
issue  of  a  writ  of  prohibition  to  restrain  that  court  from 
exercising  its  jurisdiction. 

The  appeal  must  be  dismissed  with  costs. 


I    ! 
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Henry,  J: — 

[The  judgment  of  the  learned  judge  is  omitted  as  it  is 
occupied  wholly  in  considering  whether  the  writ  of  pro- 
hibition was  applicable  to  the  circumstances  of  the  case. 
The  learned  judge  was  of  opinion  that  there  was  no 
justification  for  the  issue  of  the  writ.] 

Taschereau,  J  : — 

!Tpon  the  question  of  prohibition  I  dissent  from  the 
majority  of  the  court,  and  I  think  with  the  court  below 
that  the  writ  of  prohibition  lies  in  such  a  case  as  the 
pi'esent.  It  will  be  remarked  that  although  the  judgment 
of  the  Court  of  Queen's  Bench  is  reversed  on  the  question 
of  prohibition,  yet  the  appellant  fails  on  his  appeal. 

On  the  merits  of  the  case,  the  majority  of  the  court  be- 
ing of  opinion  that  no  writ  of  prohibition  lies  in  the 

(I)  11  Can.  S.C.R.  25  ;  ante  p.  305. 
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present  ca.se,  it  is  useless  for  me  and  I  think  wroiif,'  to 
express  an  opinion,  as  what  I  would  .say  about  it  would 
be  merely  obiter  dictum. 

GWYNNE.  J : — 

[2G9]  The  questions  involved  in  this  case  are  : 

1.  As  to  the  procedure  by  writ  of  prohibition  accor- 
ding to  the  law  prevailing  in  the  Province  of  Quebec: 
and 

2.  As  to  the  proper  determination,  upon  the  merit.s, 
of  the  issue  joined  in  the  proceedings  in  prohibition,  this 
latter  question  depending  upon  the  validity  and  con- 
struction of  an  Act  of  the  legislature  of  the  Province. 

[The  learned  judge  after  considering  the  question  of 
procedure  in  prohibition,  continued,  p.  281] : 

1.  Now  in  the  case  before  us  the  questions  raised  by 
the  issue  joined  in  the  proceeding  in  prohibition  are  : — 

1.  Does  the  Quebec  Licen.se  Act  of  1878  and  its  amend- 
ments impose  any  obligation  upon  brewers  duly  licensed 
as  such  by  the  Dominion  Government  to  carry  on  the 
trade  of  brewers  in  the  Province  of  Quebec,  to  take  out 
any,  and  if  any,  what  license  required  by  such  the 
[282]  Quebec  License  Acts  to  entitle  the  brewers  to  dispo.se 
of  the  subject  of  their  trade  and  of  their  manufacture 
within  the  said  province  ? 

2.  If  the  provincial  statute  does  impose  such  obli- 
gation, is  the  statute,  quoad  the  imposition  of  such 
obligation,  intra  vires  of  the  Provincial  Legislature  ?  and 

3.  Is  the  sale  and  delivery  by  brewers  in  the  city  of 
Montreal,  through  the  agency  of  their  draymen,  of  the 
beer  manufactured  by  them  to  their  customers  at  the 
dwelling  houses  or  places  of  business  of  the  latter,  under 
the  circumstances  appearing  in  the  proceedings  in  prohibi- 
tion here,  an  infringement  of  the  Quebec  License  Act  of 
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Act '(    Kvery  one  of  these  questions  must  be  answered  in 
the  ntlinnative  to  give  to  the  police  magistrate  in  the  city 
of  Montreal  jurisdiction  over  the  act  complained  of  and 
the  person  charged  with  having  counnitted  it.     And  these   Gwynne,  J. 
(Uiost";>ns  were,  by    the    procedure   of   the    Province   of 
Quel)«;c  in  prohibition  cases,  as  much  before  the  Superior 
Court  for  its  determination  as  they  would    have    been 
before  the  Superior  Court  in  England  if,  as  in  Gould  v. 
Gnjypcr  (1),  the  parties  applying  for  a  writ  of  prohibition 
had  been  ordered  to  declare,  and  had  declared  in  prohibi- 
tion, and  issues  had  been  joined  thereon  for  the  express 
purpose  of  obtaining  the  judgment  of  the  Superior  Court 
upon  the  questions,  which,  in  the  present  case,  ecjually  as 
in  Gould  V.  Gapper  (1),  involved  the  construction  of  the 
statute  in  virtue  of  which  the  inferior  court  could  only 
have  had,  if  it  had,  any  jurisdiction    over   the   subject 
matter  or  the  person  who  had  doiic  the  act  complained  of. 
The  manner  in  which  the  Superior  Court  dealt  with 
these  issues  so  joined  in  a  proceeding    duly  instituted 
according  to  the  course  and  practice  0^  the  court  was  this  : 
It  adjudged  the  Quebec  License  Act  in  question  to  be 
[28.'^]  mtra  vires  of  the  Provincial  Legislature,  but  declined 
to  adjudicate  u[)on  the  questions  whether  it  did  or  not 
impose  any  obligation  upon  brewers  duly  licensed  as  such 
by  the  Dominion  Government  under  the  Dominion  Act, 
43  Vict.  c.  10,  to  take  out  any,  and  if  any,  what  license 
from  the  Provincial  Government  to  entitle  them  to  dis- 
pose of  the  subject  of  their  trade  manufactured  by  them  ; 
or  whether  the  sale  and  delivery  by  Messrs.  Molson  & 
Brothers  through  the  agency  of  their  drayman  of  the  beer 
manufactured  by  the  •>,  to  their  customers  at  the  dwell- 

(1)  5  East  345. 
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iu<^  houses  or  places  of  business  of  the  lattor  undor  tliii 
circuinstancos  uppoarin*^  in  the  procoodin<fs  in  proliihjtion, 
was  an  infringement  of  the  Quebec  License  Act  »»f  ISTs 
and  its  anK-ndiiients,  subjcctin;Lj  their  drayman  Ryaii  to 
the  penalty  imposed  by  .sect.  71  of  the  said  Act. 

The  learned  judge  presiding-  in  the  Superior  C<mrt 
referred  tliese  questions  to  the  police  magistrate ;  there- 
by submitting  in  elieet  to  the  court  of  inferior  jurisdiction 
the  determinati(jn  of  the  issues  joined  in  a  proceediivr 
duly  instituted  in  the  Superior  Court,  intimating,  as  a 
reason  for  so  doing,  that  the  petitioner  Ryan,  if  condemned 
in  the  inferior  court,  might  then  apply  to  the  Superior 
(yourt  by  writ  of  certioi'ari.  But  the  writ  of  certiorari  is 
a  mode  mei-ely  of  informing  the  court  of  the  particulars 
of  the  question  brought  up  by  that  writ  for  its  decision 
and  it  only  issues  after  judgment,  while  we  have  aliendy 
seen  it  is  the  inalienable  right  of  the  superior  courts  of 
common  law  to  entertain  and  decide  all  questions  affect- 
ing the  jurisdiction  of  the  courts  of  common  law  of  inlerior, 
and  indeed  of  all  courts  of  special  limited  jurisdiction,  by 
proceedings  in  proliibition,  at  whatever  stage  the  proceed- 
ings in  the  inferior  court  may  be.  And  when  issue  i.s 
joined  in  proceedings  in  prohibition  duly  instituted,  as 
[284]  they  have  been  here,  the  court  in  which  they  havi' 
been  so  instituted  becomes  so  seized  of  the  i.ssues  that  it 
is  the  inalienable  right  of  the  litigants  to  have  judgment 
upon  these  issues  renderetl  by  the  court,  and  in  the  pro- 
ceeding in  which  the  issues  are  joined.  That  the  Superior 
Court  therefore  has  erred  in  the  judgment  rendered  by  it, 
whatever  may  be  the  proper  judgment  to  be  rendered 
upon  the  questions  raised,  cannot,  I  think,  admit  of  a 
doubt.  Upon  appeal  to  the  Court  of  Queen's  Bench  at 
Montreal  in  appeal  that  court  dismissed  the  appeal,  a 
majority  of  the  learned  judges  of  that  court  against  two 
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(lisscntionts,  hol(lin(]j  that  although    the    proceedings    in         isss 

proliil»ifcion  were  (hily  instituted,  the  judgment    of   the 

Superior  Court  wliich    declined   adjudicating   upon    the 

issues  joined  therein  is  free  from  error.     In  support  of 

this  judgment,  the  case  of  The  Chdrkieh.  (1)  decided  in 

tho  Com-t  of  Queen's  Bench  in  England,  is  relied  upon,  Gwynne,  J 

but  ii  reference  to  that  case  will  show  that  it  is  not  at 

all  analogous  to  the  pi'esent  case. 

[The  learned  judge  after  considering  the  case  of  Th: 
Chirk'u'h,  (1)  and  considering  tlmt  no  anal>'^y  existed  be- 
tween that  case  and  the  present,  continued,  p.  287]  : 

The  case  must   therefore  now    be       alt  with    i<;.ou  its 
'>yi  its. 

If  the  provisions  of  the  Quebec  Licrn.se  Act  now 
under  consideration  are  identical  with  the  provisions  of 
the  Ontario  Act,  Ii7  Vict.  c.  32,  in  respect  of  the  point  in 
question  we  must  be  bound  by  the  judgment  of  this  court 
in  Severn  v.  The  Queen  (2)  which  is  no  more  at  variance 
with  the  judgments  rendered  in  Russell  v.  The  Queen  (3)  ; 
Hodge  v.  The  Queen  (4) ;  In  the  matter  of  the  Ads  of  the 
Dominion  Parliament,  4G  Vict.  c.  30  and  47  Vict,  c- 
32  (o),  and  Suite  v.  The  Corporation  of  Three  Rivers  (6)> 
than  were  those  judgments  at  variance,  as  they  were  at 
one  time  erroneously  supposed  to  be,  with  the  judgment 
in  The  City  of  Fredericton  v.  The  Queen  (7).  All  of  those 
judgments  rest  upon  the  foundation  that  laws  which 
make,  or  whicli  empower  municipal  institutions  to  make, 
regulations  for  granting  licenses  for  the  sale  of  intoxicat- 
ing liquors  in  taverns,  shops,  etc.,  and  for  the  good 
government  of  the  taverns  and  shojis  so  licensed,  and  for 

(1)  L.  R.  8  Q.  B.  197.  (5)  Oassels'    Digest,  27!)  ;   Dominion 

(2)  2  Can.  S.  0.  R.  70 ;  ante  vol.  1,        Sessional  Papers  of  1885,  vol.  18, 
p.  414.  No.  12,  Paper  85a. 

(3)  7  App.  Cas.  829  ;  ante  vol.  2,     (6)  11  Can.  S.  C.  R.  25  ;  ante  p.  305. 
p.  12.  (7)  3  Can.  S.  C.  U.  505  ;  ante  vol.  2, 

(4)  9  App.  Cas.  117  ;  ante  vol.  3,         p.  27. 
p.  144. 
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the   preservation   of  peace  and  public   (lecency  in  thf 
municipalities,   and   for  the  repression  of  drunkenness, 
and  disorderly  and  riotous  conduct,and  imposing  penalties 
for  the  infraction  of  such  regulations,  are  laws  which,  as 
dealing  with  subjects  of  a  purely  local,  municipal,  pri- 
Gwynne,  J.    vate  and  domestic  character,  are  intra  vires  of  the  Prn- 
[288]  vincial  Legislature.     But  Severn  v.  The  Queen  (1) 
proceeded  wholly  upon  the  construction  of  item  9  of  sect. 
92  of  the  British  North  America  Act,  and  in  that  case  the 
late  learned  chief  justice  of  this  court.  Sir  William  B, 
Richards,  held,  and  a  majority  of  this  court  concunv-l 
with  him,  that  the  obligation  imposed  by  the  Ontario 
Act,  37  Vict.  c.  32,  upon  brewers  to  take  out  a  provincial 
license  to  enable  them,  to  dispose  of  the  beer  manufac- 
tured by  them  was  in    effect  an  obligation  in  restraint 
of  the  manufacturing   by  them   of  the  article  of  their 
trade,  which  in  virtue  of  a  license  from  the  Dominion 
Government,  issued  upon  the  authority  of  an  Act  of  the 
Dominion  Pari  lament,  they  were  authorized  to  carry  on.and 
that  the  item  9  of  sect.  92  of  the  British  North  America  Act 
did  not  authorize tiie  Provincial  Legislatures  to  impose  any 
such  obligations  upon  brewei-s.  That  the  words  "  and  other 
licenses  "  in  that  item  in  connection  with  the  preceding 
words,    "  shop,    saloon,    tavern,    auctioneer "    must   1)e 
construed,  having  regard    to  the  general  scope  of  the 
scheme  of  confederation,  as  referring  to  licenses  ejusJeni 
generis  with  the  preceding  licenses  spoken  of  in  the  item, 
such  as  licenses  on  billiard  tables,  victualling   houses, 
houses  where  fruit,  etc.,  are  sold,hawkers,  peddlers,  livery 
stables, intelligence  offices,  and  such  like  matters  of  purely 
municipal  character,  and  that  those  words  could  not  cuii- 
sistently  with  a  due  regard  to  the  intent  of  the  frauiers 
of  the  scheme  of  confederation, as  appearing  in  the  British 
North  America  Act,  be  construed  as  giving  to  the  Pro- 
vincial  Legislatures  power  to  put  a  restraint  upon  the 

(1)  2  Can.  a.C  R.  70 ;  ante  vol.  1,  p.  414. 
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manufacture   of  an  article  of  a  trade  authorized  to  be 
cairied  on  by  an  Act  of  the  Dominion  Parliament.     So 
understanding  the  judgment  in  Severn  v.  The  Qiieen  (1), 
whether  it  be  in  point  of  law,  sound  or  otherwise,  it  may 
well   stand  consistently   with,   and   is   not   shaken    by 
Russell  V.  The  Queen  (2),  or  any  other  of  the  above  cases, 
[289]  and  it  is  still  a  judgment  binding  upon  this  court      *y^' 
and  all  courts  in  this  Dominion.     But  the  question  still 
remains  to  be  considered,  namely,  wh^^^^her  the  provisions 
of  the  Quebec  License  Act  of  1878  are,  upon  the  point 
under  consideration,  so  identical  with  the  provisions  of 
the  Ontario  Act  as  to  make  the  judgment  in  Severn  v.  The  , 
Qwie.n  (1)  applicable  in  the  determination  of  the  present 
case.    The  two  Acts  when  compared  appear  to  be  very 
(litferent,  and  so  great  is  this  difterence  as  regards  the 
point  under  considei*ation  as  to  convey  to  my  mind  the 
idea  that  the  draftsman  of  the  Quebec  Act  of  1878,framed 
it  with  the  object  of   complying  with  the  judgment  in 
Severn  v.  The  Queen  (1),  which  had  been  rendered  five  or 
six  weeks  before  the  passing  of  the  Act,  and  to  avoid  its 
being  open  to  the  objection  of  ultra  vires,  which  that 
judgment  had  pronounced  the  Ontario  Act  to  be  open  to. 
The  Ontario  Act,  while  professing  to  have  no  intention  to 
interfere  with  any  brewer,  distiller  or  other  person  duly 
licensed  by  the  Government  of   Canada  for  the  manu- 
facture of  spirituous  liquors,  in  the  manufacturing  such 
li(luors,  did  nevertheless  in  effect  do  so  by  enacting  that 
to  enable  any  such  brewer,  di.stiller,  etc.,  to  sell  the  liquor 
manufactured  for  consumption  within  the    Province   of 
Ontario,  he  should  first  obtain  a  license  to  sell  by  whole- 
.sale  under  sect.  4  of  the  Act.   The  "  license  by  wholesale," 
and  which  brewers  were  thus  required  to  take  out,  was 
a  license  to  sell  in  quantities  not  less  than  five  gallons  in 
each  cask  or  vessel  at  any  one  time,  or  in  not  less  than 


(1)  2  Can.  S.  C.  R.  70;  ante  vol.  1. 
i>.  414. 


(2)  7  App.  Caa.  829  ;  atUe  vol.  2, 
p.  12. 
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one  dozen  bottles  of  at  least  three  half  pints  each,  or  two 
dozen  bottles  of  at  least  three-fourths  of  one  pint  each,  at 
any  one  time,  in  any  other  place  than  inns,  ale  or  hear 
houses,  or  other  places  of  public  entertainment,  and  the 
Act  imposed  a  penalty  upon  brewers  and  distillers  in  case 
they  should  sell  the  liquor  manufactured  by  them  respic- 
tively  without  taking  out  such  wh  '  jsale  license. 

iNow  the  Quebec  Act  of  187^  and  its  amendments 
[290]  contain  no  provision  of  such  or  the  like  nature  as 
that  in  the  Ontario  Act  upon  which  the  judgment  in 
Severn  v.  The  Queen  (1)  proceeded,  and  when  we  refer  tn 
the  Act  in  virtue  of  which  license  fees  or  duties  had  been 
collected  from  brewers  in  the  Province  of  Quebec  beffno 
the  judgmtMit  in  Several  v.  The  Queen  (1),  which  licen-M; 
fees,  as  appears  in  the  pleadings  and  admissions  in  the 
case  now  before  us,  were  refunded  by  the  Provincial  Gov- 
ernment in  conse(iuence  of,  and  in  submission  to,  thiit 
judgment,  we  find  that  the  only  authority  under  which 
such  license  fees  so  refunded  had  been  collected  was  con- 
tained in  sects.  12,  13  and  14  of  36  Vict.  c.  3  as  amended 
by  37  Vict.  c.  3,  and  that  there  is  no  similar  enactment  ov 
provision  contained  in  the  Act  of  1878  or  its  amendments, 
while  that  Act  repeals  all  the  previous  Acts  ;  a  fact  wliich 
seems  to  confirm  the  view  I  have  taken,  that  it  was  the 
intention  of  the  Provincial  Legislature  in  passing  the 
license  Act  of  1878  to  comply  with  the  judgment  of  thi<: 
court  in  Severn  v.  The  Queen  (1). 

There  is  no  such  license  as  the  "  wholesale  license " 
of  30  Vict.  c.  3,  required  to  be  taken  out  by  the  Act  of 
1878  or  its  amendments.  All  the  licenses  (as  regards  the 
sale  of  intoxicating  liquor.s)  which  the  license  Act  of  1878 
as  amended  requires  to  be  taken  out  are  licenses  : — 

1.  To  keep  an  inn  and  for  the  sale  of  intoxicating' 
liquors  therein.  The  word  "  inn  "  being  defined  to  be 
a  house  of  entertainment,  wherein  intoxicating  liquors 
are  sold. 

(1)  2  Can.  S.  C.  R.  70;  ante  vol.  1,  p.  414. 
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2.  Foi'  the  sale  of  intoxicating  liquors  in  a  club. 

3.  For  the  sale  of  intoxicating  liquors  in  a  restaurant 
or  railway  buffet. 

4.  For  a  iiteamboat  bar — for  the  sale  therein  of  in- 
toxicating liquors. 

5.  For  the  sale  of  intoxicating  liquors  at  the  mines  or  Gwynne,  J. 
in  any  mining  distinct  or  divisioi). 

[291]  G.  A  retail  li(juor  shop  license. 

7.  A  wholesale  liiiuor  shop  license,  and 

8.  A  license  to  sell  for  mediciu  d  purposes  or  for  use 
in  divine  worship  in  municipalities  in  which  a  prohibitory 
bv-law  is  in  force. 

Now  by  43-44<  Vict.  c.  11,  a  wholesale  liquor  shop  is 
tliat  wherein  is  sold  at  one  time  intoxicating  liquors  in 
(luantities  not  less  than  two  gallonsimperial,or  one  dozen 
bottles  of  not  less  than  one  pint  imperial  measure,  each  ; 
anil  a  retail  liquor  shop  is  defined  to  be  that  wherein  are 
sold  at  any  one  time  intoxicating  liquors  in  quantities 
not  less  than  one  pint  imperial  measure.  Now  those  li- 
censes are  required  to  be  taken  out  for  the  sole  purpose 
(if  enabling  the  Provincial  Government  to  raise  a  revenue 
for  the  purpose  of  the  province.  That  this  must  be  held 
to  be  the  sole  object  of  the  Quebec  License  Act  of  1878 
and  its  amendments,  appears  not  only  from  item  9  of  sect. 
92  of  the  British  North  America  Act,  but  from  an  Act 
of  the  Provincial  Legislature,  46  Vict.  c.  5,  passed  for  the 
ixpress  purpose  of  remedying  what  the  Legislature  con- 
ceived to  be  a  defect  by  reason  of  its  not  being  so  stated 
in  the  Acts  of  1878  and  1880.  By  this  Act,  46  Vict.,  it 
is  declared : — 

"  That  the  duties  payable  for  licenses  imposed  by  sec- 
tion 63  of  the  Quebec  License  Law  of  1878,  as  replaced 
by  section  17  of  the  Act,  43-44  Vict.  c.  11,  were  so  im- 

(1)  2  Can.  S.  C.  R.  70 ;  ante  vol.  1,  p.  414. 
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posed  in  order  to  the  raising  of  a  revenue  for  the  pur- 
poses of  this  province  under  the  powers  conferred  upon  tlie 
Legislature  of  this  Province  by  the  9th  paragraph  of  sect. 
92  of  the  British  North  America  Act  of  1867." 

Now  the  Provincial  Government  cannot,  under  the 
G Wynne,  J.   Acts  in  question,  raise  any  revenue  by  the  issue  of  any 
licenses  other  than  those  expressly  named  in  the  Acts  as 
subjected  to  duty,  and  a  person  not  engaged  in  a  business 
which  by  the  Acts  or  one  of  them  is  subjected  to  a  license 
tax,  cannot  be  compelled  to  take  out.  and  consequently 
cannot  be  punished  for  not  taking  out,  one  of  the  licenses 
[292]  upon  which  a  duty  or  tax  is  imposed  by  the  Acts. 
In  order  to  raise   a  revenue  by   taxation  of  any   kind, 
the  thing  to  be  taxed  must  be  expx'es.sly  stated  in  the  Act 
imposing  the  tax.     But  none  of  the  licenses  named  in  the 
Acts  relate  to  the  business  of  a  brewer.     His  business  i,s 
to  manufacture  beer  and  to  sell  the  beer  manufactured  by 
him.     The  Acts  impose  no  tax  upon  his  business,  he  can- 
not, therefore,  be  compelled  to  contribute  to  the  provincial 
revenue  by  taking  out,  nor  can  he  be  punished  for  not 
taking  out,  a  license  authorizing  him  to  keep  an  inn,  a 
restaurant  or  railway  buft'et,  a  steamboat  bar  or  a  retail 
or  wholesale  liquor  shop,  none  of  which  nor  all  of  them 
together,  if  taken  out,  would  enable  him  to  carry  on  the 
business  of  a  brewer  or  authorize  him  to  dispose  of  the 
article  manufactured  by  him.      The   Messrs.   Molson  (!o 
Brothers,  although  they  should  be  possessed  of  every  one 
of  the  above-named  licenses,  would  be  as  liable  for  the 
act  which  is  the  subject  of  prosecution  in  the  inferior 
court  now  under  consideration,  as  they  are  now  not  hav- 
ing any  of  such  licenses.     Brewers,  therefore,  are  not  re- 
quired by  the  Act  in  question,  in  order  to  carry  on  their 
business,  to  take  out  any  of  the  licenses  which,  for  the 
purpose  of  raising  a  revenue,  are  subjected  to  a  fee  or  tax. 
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The  intervenant  in  his  pleading  in  intervention  contends  igss 
that  admitting  that  the  said  Molson  &  Brothers  are  en- 
titled, in  virtue  of  their  license  from  the  Dominion  Gov- 
ernment, to  sell  the  beer  of  their  manufacture  without 
any  other  license,  still  Andrew  Ryan  had  no  right  to 
hawk  or  peddle  the  beer  through  the  city  of  Montreal,  «wynne  J 
and  to  sell  it  outside  of  the  premises  of  the  said  brewers 
without  being  supplied  with  the  license  required  by  the 
Quebec  License  A.o.t,  and  that  moreover  the  Messrs.  Mol- 
son &  Brothers  themselves  had  no  right  to  sell  their  beer 
outside  of  their  premises  without  a  license  of  the  Pro- 
vince of  Quebec,  but  as  brewers  are  not,  nor  is  their  busi- 
ness, taxed  by  the  Acts  in  question,  and  they  are  not  re- 
[292]  quired  by  any  of  the  Acts  to  take  out  a  license  from 
the  Provincial  Government  to  enable  them  to  carry  on 
their  trade,  and  as  none  of  the  licenses,  which  are  by  the 
Acts  subjected  to  a  tax  or  duty,  would  give  them  any 
greater  authority  to  sell  their  Ijeer  on  the  premises  where 
it  is  manufactured  any  more  than  elsewhere,  they  must 
have  the  same  right  to  sell  and  deliver  the  beer  manufac- 
tured by  them  at  the  residences  or  places  of  business  of 
their  customers  whether  they  be  licensed  inn,  restaurant 
or  steamboat,  barkeepers  or  others  ecjually  as  at  the  pre- 
mises where  the  beer  is  manufactured,  unless  the  provi- 
sion in  the  Acts  as  to  peddlers'  license  applies,  which  is 
the  only  license  which  can  be  referred  to  in  the  pleadings 
in  intervention ;  but  apart  from  the  absurdity  of  brewers 
by  delivering  their  beer  to  their  customers  at  their  resi- 
dences or  places  of  business  being  deemed  to  be  peddlers 
the  Act  expressly  provides  that  no  person  is  obliged  to 
take  out  a  license  to  peddle  and  sell  goods,  wares,  etc.,  of 
their  own  manu^cture  excepting  drugs,  medicines  and 
patent  remedies  whether  peddled  and  sold  by  himself  or 
his  agents  or  servants. 
(23) 
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1888  Mr.  GeofFrion,  however,  contended  that  although  none 

of  the  licenses  named  in  the  Act  authorized  to  be  done 
the  act  which  is  the  subject  of  the  prosecution  instituted 
against  Ryan,  nevertheless  the  penalty  sought  to  bo  re- 
covered is  exigible  ;  but  the  object  of  imposing  a  penalty 
Gwynne,  J.  ^^  *o  prevent  the  revenue  being  defrauded  by  a  party 
doing  without  a  license  that,  for  doing  which  the  Act  has 
required  a  license  to  be  taken  out,  upon  which,  for  the 
purposes  of  revenue,  a  tax  is  imposed.  Accordingly  the 
provincial  statute,  46  Vict.  c.  5,  already  referred  to,  and 
which  was  passed,  as  stated  in  the  preamble,  because 
doubts  had  arisen  as  to  the  constitutionality  of  certain 
provisions  contained  in  the  Quebec  License  Act  of  1878 
and  the  amendments  thereto,  and  that  it  was  expedient 
[294]  to  make  such  provision  as  wou'd  ensure  the  collec- 
tion of  the  revenue  derivable  from  ihu  duties  imposed  and 
pa3'able  for  the  different  licenses  specified  in  the  uhove- 
mentioned  Act  as  amended  ;  and  which,  to  remove  the 
above  doubts,  declared  that  the  duties  payable  for  licenses 
imposed  by  the  Quebec  License  Act  of  1878  as  amended 
by  the  Act  of  18S0  were  imposed  in  order  to  the  raising 
of  a  revenue  for  the  purposes  of  the  Province,  enacted 
that : — 

"  Any  person  neglecting  or  refusing  to  pay  the  license 
duty  payable  by  him  shall  bo  liable  for  such  neglect  or 
refusal  to  a  fine  equal  to  the  amount  of  such  duty  and 
one-half  of  such  amount  added  thereto." 

Now  this  provision  (although  in  a  statute  passed  since 
the  prosecution  in  the  present  case  was  instituted,  still  as 
the  statute  was  passed  for  the  purpose  of  declaring  the 
intent  of  the  Act  of  1878  and  its  amendments)  throws 
much  light  if  such  were  necessary  upon  the  construction 
to  be  put  upon  the  71st  clause  of  the  Act  of  1878,  mider 
which  the  prosecution  in  the  present  case  was  instituted 
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iuc  an  Act  passed  for  the  purpose  of  raising  a  revenue 

for  the  use  of  the  province  by  the  imposition  of  a  tax 

upon  certain  licenses  are,  by  legislative  declaration,  shown 

to  be  those  only  wl\o  neglect  01  refuse  to  pay  the  license 

duty  payable  by  them  respectively  ;  now  these  must  be   Gwymie,  J, 
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persons 


who  assume  to  do  some  or  one  of  the  acts  for  the 


doino-  of  which  the  statute  has  required  a  license  to  be 
taken  out  upon  which  a  specific  duty  has  been  imposed. 
The  doing  anything  for  the  doing  of  which  there  is  no 
license  specified  in  the  Act,  nor  any  duty  imposed,  can 
never  bo  held  to  be  an  infringement  of  the  Act. 

Section  71  of  the  Act  of  1878,  as  amended  by  the  Act 
of  1880,  enacts  that  :— 

"  Any  one  who  keeps,  without  a  license  to  that  effect 
still  in  force  as  hereinabove  prescribed,  an  inn,  restaurant, 
steamboat  bar,  railway  buffet  or  liquor  shop  for  the  sale 
by  wliolosale  or  retail  of  intoxicating  liquors,  or  sells  in 
any  quantity  whatsoever  intoxicating  liquors  in  any  part 
whatsoever  of  this  province,  municipally  organized,  is 
liable,  for  each  contravention,  to  a  fine  of  S95,  if  such 
[295]  contravention  takes  place  in  the  city  of  Montreal, 
and  S75  if  it  has  been  connr.itted  in  any  <^ther  part  of  the 
organized  territory  ;  and  if  the  contravention  takes  place 
in  non -organized  territory  the  penalty  is  83  5 — any 
one  who  keeps  without  a  license  to  that  effect  still  in  force 
as  by  law  prescribed  a  temperance  hotel  is  liable  for  each 
contravention  to  a  fine  of  $20." 

Now  in  view  of  the  object  of  the  Act  being  to  raise  a 
revenue  for  the  purposes  of  the  Province  by  a  tax  upon 
certain  licenses  particularly  specified  in  the  Act,  required 
to  be  taken  out  for  the  doing  certain  things  mentioned 
in  .such  licenses  respectively,  the  plain  construction  of  the 
above  section  is  that  any  person  who,  in  any  part  of  the 
Province  of  Quebec  which  is  municipally  organized,  shall, 
in  contravention  of  the  Act,  do  any  of  those  things  enu- 
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merated  in  the  section  as  only  authorized  to  bu  clone  under 
a  license  as  in  the  Act  prescribed,  without  the  license  as 
prescribed  by  the  Act  appropriate  to  the  things  done  shall 
be  liable,  etc.  ;  and  if  the  contravention  takes  place  in 
non-organized  territory  the  penalty  is  S3o. 

There  can  be  no  contravention  of  the  Act  unless  the 
thing  done  is  a  thing  for  the  doing  which  one  of  the 
licenses  particularly  specified  in  the  Act  upon  which  a 
duty  is  imposed  is  required  to  be  taken  out.     If  there  be 
no  license  specified  in  the  Act  for  authorizing  to  be  done 
the  thing  complained  of,  the  doing  such  thing  is  no  con- 
travention of  the  Act,  and  there  being  no  license  specified 
in  the  Act  for  the  doing  what  Ryan  has  been  prosecuted 
for  doing,  neither  he  nor  the  Messrs.  Molson  &  Brothers, 
whose  servant  only  Ryan  was  in  doing  what  is  complained 
of,  is  so  liable  to  any  prosecution  as  for  an  infringement 
of  the  Act.     The  Act,  in  fact,  imposes  no  obligation  upon 
brewers  to  take  out  any  license  to  enable  them  tn  dispose 
of  the  beer  manufactured  by  them,  which  is  the  simple 
character  of  the  act  complained  of ;    in  this   respect  it 
differs  in  its  frame,  and,  as  it  appears  to  me,  designedly, 
from  the  Ontario  Act,  which  was  under  consideration  in 
[296]  Severn  v.  llie  Quee  n  (l),but  as  it  imposes  no  tax  upon 
brewers  disposing  of  the  beer  manufactured  in  the  man- 
ner complained  of,  the  inferior  court  had  no  jurisdiction 
in  the  matter  of  the  prosecution  instituted  against  the 
Messrs.  Molson  &  Brothers'  drayman,  and  the  prohibition 
should  be  ordered  to  be  issued  from  the   Superior  Court 
absolutely  as  prayed  for  with  costs  to  the  petitioners  in 
all  the  courts. 


(1)  2  Can.  S.  C.  R.  70,  ante,  vol.  1,  p.  414. 
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Cross,  J:- 

William    Husby   Lambe,    inspector  of  liconsos  fur  tlie  rovenuo 
district  nf  Montreal,    itrosecutcd   Andrew   Ryan,    of   the   city  of  Q.B.,  Qokbeo. 
Montreal,  before  the  Court  of  Special  .Sessifms  ot  the  Peace  at      q         y 

Montro.il,  preaiiled  over  by   MathiaB  C.   Dosnoyers,  Es(i.,  Police  

Magistrate,  for  having,  on  the  (ith  of  June,  1882,  sokl  intoxicating 
li(juur  in  the  city  of  Montreal,  without  having  obtained  a  license 
from  the  Provincial  Government  authorising  such  sale. 

Ryan  i)lea<led  that  in  what  lie  did  he  had  acted  as  the  emjdoyeo 
(if  J.  H.  R.  Molson  &  Bros.,  a  firm  of  l)rewers,  who  had  carried 
(111  ])iisinosH  as  such  for  upwards  of  eighty  years  in  the  city  of  Mon- 
[390]  treal,  and  whose  custom  it  had  always  been,  a.s  on  the  present 
occasion,  to  send  out  their  employees  and  draymen  to  sell  and 
deliver  l)eer  to  their  customer;;,  to  which  no  objection  had  ever 
been  made  up  to  that  time  ;  that  said  J.  H.  R.  Molaon  &  Bros- 
were  dnly  licensed  under  the  Dominion  Inland  Revenue  Act,  to 
nirr}  on  their  said  business  of  brcweis  and  that  he,  Ryan,  was  not 
guilty  of  the  complaint  made  against  him. 

Tlie  ease  went  to  trial  before  the  presiding  Judge  of  the  Sessions» 
who,  after  evidence  taken  and  the  parties  heard,  took  it  under 
advisement. 

Thereupon  the  said  J.  H.  R.  MolfS(jn  iV  Bros,  and  the  said 
Andrew  Ryan,  tlie  now  appellants,  on  the  10th  November,  1882, 
caused  a  writ  of  prohibition  to  issue  out  of  the  Superior  Court  at 
Montreal,  enjoining  the  Judge  of  the  Session.s  from  further  pro- 
ceedings upon  the  comi)lanit  of  the  now  respondent. 

In  llieir  petition  for  the  prohibition  they  set  forth  the  same  facts 
pleaded  by  Andrew  Ryan,  r.ncl  further,  that  the  Judge  of  the  Ses- 
sions had  no  jurisdiction  to  try  Ryan  for  the  pretended  offence  for 
which  he  was  charged,  nor  to  take  up  nor  hear  the  case,  and  that, 
for  tiio  reasons  stated  in  their  petition  which  were  given  seriatim 
under  eight  heads,  and  which  may  be  summarized  as  follows  : — 

The  first  three  heads  of  objection  had  rtference  to  the  form 
adopted  for  passing  the  enactments  of  the  Provincial  Legislature, 
proceeding  as  it  does  in  the  name  of  Her  Majesty,  which  has  been 
criticised  as  unauthorized  by  the  terms  of  the  B.N.  A.  Act. 

4th.  The  Act  purported  to  treat  of  criminal  procedure. 

5th.  The  penal  clause  in  the  Act  was  by  fine  and  imprisonment. 


1 

I 


{i 


M 


':  •   Hi 

1 

w  ijii 

:■  1 ' 

'  I'll  * 

;        1    1 

358 


SUPREME  COURT  OF  CANADA. 


!.:ii!Hliii' 


t 

I 
■f 

1 

1 

,  M 

:    1! 

1 
1 

1 

•     1 

iililii' 


'.fi'lli?     .:i'r 
iihliii'Miii  ■ 


1888 

MOLSON 
V. 

Lambk. 

Q.B.,  Quebec, 

Crusa,  J. 


The  Gth  and  7th  sot  forth  and  claimed  the  right  to  carry  on  the 
business  of  browors  and  to  sell  their  beer  in  virtue  of  the  Dominion 
license  ;  and  the  8th  denied  any  right  in  the  Legislature  of  the 
Province  to  limit  or  interfere  with  the  traffic  of  brewers  licensed 
by  the  Dominion  Government. 

The  respondent  in  his  (quality  of  license  inspector,  intervened  to 
[391]  resist  the  prohibition,  and  by  his  contestation  thereof  clainied ; 
That  the  Quebec  license  law  was  constitutional  as  well  as  its 
amendments,  and  that  particularly  as  regards  the  acts  of  Ryan ; 
that  if  even  J.  11.  R.  Molson  &  Bros,  had  the  right  to  soil  tlioir 
beer,  Ryan  had  no  such  right,  nor  could  J.  H.  R.  Molson  &,  Bros. 
have  any  right  to  sell  outside  their  premises  without  a  provincial 
license. 

The  appellants  had  put  of  record  the  Dominion  license  relietl 
upon  by  them,  and  on  the  contest  raised  on  the  prohibition,  the 
parties  agreed  on  the  following  admissions  : — 

1.  That  J.  H.  R.  Molson  «&  Bros,  were  brewers,  having  carried 
on  business  as  such  for  a  number  of  years  in  Montreal,  holding  a 
license  from  the  Dominion  Government  under  tho  Dominion  Act, 
43  Vict.  cap.  19,  intituled  "  The  Inland  Revenue  Act  of  1880." 

2.  At  the  time  of  the  alleged  offence,  Ryan  was  in  the  employ  of 
J.  H.  R.  Molson  &  Bros.,  as  drayman,  receiving  a  mrathly  salary 
or  wages  by  a  commission  on  the  moneys  he  collected  for  the  sale 
of  beer  manufactured  by  J.  H.  R.  Molson  &  Bros. 

3.  The  sale  made  by  him  was  so  made  outside  the  business  pre- 
mises of  J.  H.  R.  Molson  &  Bros,  and  to  a  buyer  who  had  not 
given  his  order  at  their  office,  but  was  within  the  revenue  district 
of  Montreal. 

4.  It  had  been  the  immemorial  usage  in  Montreal  for  draymen 
employed  by  brewers  to  sell  beer  in  the  same  manner  without  a 
provincial  license. 

5.  That  the  local  Legislature  of  Quebec  had  refunded  to  brewers 
licensed  by  the  Dominion  Government  the  amount  of  the  license 
fee  imposed  by  the  Act  of  the  local  Legislature  upon  such  brewers, 
owing  to  and  after  the  decision  in  the  case  of  Severn  v.  The  Quee]i,  (1) 
decided  in  the  Supreme  Court  of  Canada  at  Ottawa. 

On  the  above  issue  and  admissions,  the  case  went  to  judgment  iu 
the  Superior  Court,  and  that  tribunal,  by  the  judgment  now  ap- 
[392]  pealed  from,  held  that  the  Quebec  License  Act  was  constitu- 
tional, that  the  Court  of  Special  Sessions  of  the  Peace,  and  the  judg& 

(1)  2  Can.  S.G.R.,  70 ;  ante  vol.  1,  p.  414. 
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thereof,  hud  jurisdiction  over  the  complaint  made  against  Ryan, 
nnd  that  if  aggrieved,  the  appellants  wore  not  witriout  remedy 
which  they  might  have  exercised  by  certiorari.  That  Court  conse- 
quently disiuisaed  the  j)otition  of  the  appellants  for  prohibition. 

Wo  iirc  now  asked  to  revise  this  decision  of  the  Superior  Court. 

A  proliniinary  question  arises,  as  to  whether  prohibition  is  a 
remedy  applicable  to  the  case.  This  objection  was  but  little  pressed 
at  the  argument,  nor  is  such  technical  objection  generally  viewed 
with  much  favour  when  it  appears  that  a  clear  right  is  involved.  A 
certiorari  would  no!,  have  been  efficacious,  as  admissions  of  facts  on 
the  proliibition  issue  had  to  be  put  of  record  to  have  the  merits  ci 
the  case  submitted.  T  think  the  prohibition  was  a  suitable  pro- 
ceeding and  the  judges  of  this  Court  were  unanimously  (jf  this 
opinion. 

Tlie  first  thre3  enumerated  reasons  of  the  appellants  in  support 
of  their  petition  were  rot  specially  urged  at  the  argument,  I  do 
not  tliink  there  is  any  substance  in  them.  Whether  or  not  the 
appellants  are  correct  in  their  criticism  of  the  form  adopted  by  the 
local  Legislature  in  pasfiing  these  enactments,  and  however  preten- 
tious it  may  seem  for  them  to  acl  in  the  name  of  Her  Majesty  if 
such  was  not  intended  by  the  B.N. A.  Act,  on  which  I  do  not  pre- 
tend to  pronounce  an  opinion  ;  it  seems  to  me  sufficiently  clear  by 
the  forni  adopted  that  evidence  is  given  of  the  assent  of  all  the 
authorities  in  whom  legislative  power  is  vested.  It  contains  all  the 
essentials  of  a  valid  legislative  act,  and  the  courts  are  bound  by  it, 
I  tliink  I  am  warranted  in  saying  that  none  of  the  j  udges  are  jire- 
pared  to  hold  that  the  Act  is  invalid  from  the  causes  referred  to. 

The  fourth  enumerated  reason  can  scarcely  be  considero  1  serious, 
and  as  regards  the  fifth,  it  should  be  considr^red  settled  by  the  de- 
[393]  cision  of  the  Privy  Council  in  the  case  of  Hodge  v.  The  Queen  (1). 
Doubts  have  indeed  been  suggested  as  to  whether  the  point  was 
fairly  raised  in  that  case,  and,  consequently,  whether  the  dictum 
therein  held  by  the  F'rivy  Council  on  the  subject  should  be  received 
as  a  (inal  ruling.  I  must  say  that  it  1ms  always  seemed  to  me  that 
the  No.  15  of  sect.  92  of  the  B  N.A,  Act,  giving  the  power  of 
punishment  by  fine,  penalty  or  imprisonment,  conferred  the  right 
to  cumulate,  as  well  as  to  distribute  such  punishments  in  the  man- 
ner and  to  the  extent  that  the  body  empowered  should  deem  ex- 
pedient ;  that  an  Act  conferring  power  on  a  legislative  body  should 
be  construed  liberally  and  not  as  a  law  imposing  a  punishment  for 
a  penal  offence  ;  that  in  giving  a  construction  to  the  details,  a  view 

(1)  9  App,  Gas.  117  ;  ante  vol.  3,  p.  144. 
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of  tlu)  ontire  Hubject  shdukl  be  boriio  in  aiiud  ;  that  the  object  tho 
legisliituro  nuist  liivvo  hiid  in  view  was  the  distribution  of  i)()\vura 
plc'imiy  ill  their  imturo,  botween  two  bodies  who  sliould  'inuh  Ikub 
full  exercise  of  tlio  (luthority  to  them  respectively  attribii^nl.  [j 
wivH  not  the  ciisu  of  a  supreme  h'^'islature  K'vin^JC  limited  auti'ority 
to  a  Muboidinato  administrative  tribunal,  supposed,  therefuri",  ♦, 
retain  all  the  power  not  specihcally  or  in  exact  terms  conf«.ired, 
[t  Wii^  a  case  where  every  reasonable  incident  to  ihe  power  confoireJ 
was  presumed  to  pass  with  the  eoncossion  of  the  power.  Th« 
altt-niate  language  of  line,  penalty  or  im[irisonment  may,  thorefuie, 
be  fairly  read  con junctivolj'  ns  well  as  diHJunctively,  as  ocLMsion 
might  call  for  it.s  application.  There  wun  no  policy  or  object,  unj 
it  could  not  havo  been  tlio  intention  of  the  legislative  power  in  such 
a  case  to  hamper  or  embarrass  the  concession  by  limits  of  no  ail- 
vantage  to  the  graiitors,  nor  of  any  bcnetit  to  the  other  grantees, 
nor  was  it  professed  tluvt  any  limitation  of  power  in  regard  to  tlio 
matter  in  (jueation  passed  to  the  other  grantees  or  remained  with 
the  grantors. 

The  following  enumerated  reasons  raise  the  (juestions  principally 
relied  on  in  the  case.  An  regards  the  sixth  and  seventh,  I  considor 
[394]  we  are  bound  by  the  ruling  of  the  Supreme  Court  in  the  ease 
of  t^cvcni  v.  The  Qnccii.  (1)  wherein  it  was  held  that  a  brewer,  beiny 
licensed  under  the  Dominion  Inland  Revenue  Act,  31  Vict.,  eaj),  8, 
could  lawfully  manufieture  and  sell  beer,  without  obtainiu.,'  n 
license  from  'lie  Dominion  {sic.  |  Government  ;  that  the  prohiliitery 
Provincial  Act  of  the  I'rovince  of  Ontario,  similar  to  the  one  now  in 
question,  was  ultra  vires  ;  that  the  licenses  re(iuired  by  sueh  \ct 
were  in  restraint  of  trade  and  in  excess  of  the  power  of  the  local 
Legislature,  nor  was  sueh  power  conferred  by  sub-sect.  !)  of  sect.  92 
of  the  B.  N.  A.  Act.  It  seems  to  me  that  this  precedent  covers 
and  meets  the  present  case.  Whether  we  measure  it  by  the  extent  of 
power  possessed  by  the  Dominion  Legislature,  as  being  enlitlid 
exclusively  to  re,-;ulato  trade  and  commerce,  or  as  vested  with 
power  in  all  matters  not  coming  within  the  subjects  assiuncd  ex- 
clusively to  the  legislatures  of  the  Provinces  ;  or  measure  it  by  the 
absence  of  any  control  of  the  Provincial  Legislature,  wo  in  either 
case  alike  mu.st  come  to  the  conclusion  that  the  sale  of  beer  by 
Ryan,  as  eli'ected  in  this  case,  could  not  be  prohibited  by  the  lociil 
Legislature.  The  extent  of  the  power  of  the  Provincial  Legislature 
over  the  subject  matter,  exclusively  of  its  being  involved  in  .nuni- 
cipal  institutions,  in  respect  of  which  there  is  no  question  in  this 


(1)  2  Can.  S.C.R.  70  ;  ame  vol.  1  p.  411. 
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case  is  mensiirod  hy  Ni>.  !)  '  f  Hoct.  92  of  tlio  B.N. A.  Act,  ii8sij,'nin^ 
to  till'  I'lDviiiciiil  Loj,'i8laturo8,  shop,  huIhoii,  tavoni  mid  othor  liconsoH 
not  oxtfiHliiiy  to  Bucli  "  l)rower.H'  licenses,  iih  iilroiuly  distinctly 
deciilcd,  niid  certainly  not  oxtendin^f  to  a  general  proliihition  of 
the  sfilo  of  iuto.xicatini,'  li(nior  in  any  (|iiaiitity  or  i»  any  place  ^ 
whntsoovcr,  as  jirovided  for  l)y  sect.  71  of  the  (.hionoc  License  Act 
of  1878,  41  Vict.  cap.  .'J,  under  which  alone,  Ryan  was  or  could  bo 
nrtiseciitcd,  which  provision,  hoi  j,'  cloaily  in  restraint  of  trade,  and 
uiiauthdrized  l)y  any  provi*»ion  of  the  B.N.  A.  Act,  nuist  he  held 
ulira  vires  and  void.  It  is  objected  that  the  dominion  license 
nnly  authorized  the  carryinf^  on  the  business  of  brewer  in  the  buai. 
ness  pri'miwes  of  .1.  IT.  11.  Molson  i^'  liros.  niid  that  the  complaint 
[li!l.")]  iii;ain8t  Jlyan  was  for  sales  made  witiiout  the  limits  ol'  these 
premises.  It  is  ijuito  true  that  the  liconso  is  to  carry  on  the  busi- 
ness of  a  brewer  within  the  speciliod  premises  of  J.  LI.  11.  Molstm 
S-  I5nis.,  but  that  is  meant  for  the  manufacture,  and  not  for  the 
salo  of  the  beer.  The  law,  soct.22,  recjuires  the  license  to  i.-jsue  for  the 
place  or  premises  specified  in  the  ai)plication,  and  for  such  plac*?  or 
premises  only.  The  reason  of  this  is  obviou.s  :  woie  it  «ot  so,  any 
brewer,  obtaininij  a  single  license,  could  establish  breweries  all  over 
the  Dominion,  but  the  same  reason  does  not  ludd  with  reference  to 
the  salo  of  the  manuf-^.ctured  article.  A  right  to  manufacture  im- 
plies a  right  to  sell  the  produce  of  the  manufacture,  and  no  restraint 
is  imposed  on  such  sale,  either  at  the  brewery  or  elsewlicro  ;  and  if 
it  we'.o  it  could  only  be  validly  done  by  Act  of  the  Dominion  Leg- 
islature, and  no  oomi)laint  is  here  made  of  the  violation  of  any  such 
Act. 

As  regards  the  power  of  the  Provincial  Legislature,  raised 
especially  by  No.  9  of  the  enumerated  reasons  iu  support  of  the 
prohil)ition,  there  is  no  question  of  its  exercise  in  this  instance  being 
for  local  or  municipal  purposes,  and  its  authority  over  shop,  saloon, 
tavern,  auctioneer  and  other  licenses  could  not  possibly  entitle  that 
Legislature  to  enact,  as  it  has  done  by  sect.  71  of  the  Statute  of 
Quebec,  41  Vict.,  c.  3,  a  general  prcdiibition  of  the  sale  of  intoxi- 
catini,'  Ii(iuors  in  any  quantity  whatsoever,  iu  any  part  of  the  Pro- 
vince whatsoever  ;  and  this  is  the  only  prohibition  in  the  w'lole 
statute  to  which  the  act  of  Ryan  could  apply  as  an  infraction.  It 
is  clearly  an  attempt  to  restrain  trade  beyond  their  powers  and 
invalid.  Whatever  authority  they  might  be  supposed  to  possess  as 
a  municipal  or  police  regulation,  or  to  restrict  the  distributicm  or 
sale  t>f  intoxicating  drinks  iu  shops,  saloons,  taverns  or  ci,iier 
localities,  could  not  lawfully  extend  to  such  general  prohibition  as 
they  have  attempted.     I  am  therefore  of  opinion  that  the  judgment 
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appealed  from  should  be  reversed,  and  that  the  prohibition  should 
stand  and  be  adjudged  valid,  and  the  Judge  of  the  Sessions  enjoined 
to  cease  proceeding  on  the  complaint  of  the  license  inspector, 

[39G]  Monk,  J.,  concurred  in  the  foregoing  dissent. 

RamsaYj  .J  : — 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court  on  the 
merits  of  certain  questions  of  law,  raised  by  a  proceeding  in  the 
nature  of  a  prohibition  addressed  to  the  Judge  of  Sessions.  The 
suit  sought  to  be  prohibited  is  a  prosecution  before  the  Judge  of 
Sessions  for  the  infringement  of  a  disposition  of  the  Quebec  License 
Act  of  1878.  The  pretention  is  that  this  statute  is  unconstitutional, 
and  that  if  the  Court  is  not  prohibited,  there  is  no  remedy. 

The  first  cjuestion  raised  is  whether  a  prohibition  will  lie  in  such 
case.  1  think  it  will,  and  precisely  for  the  reason  advanced  in  the 
Court  below,  for  saying  it  would  not  lie.  It  is  because  there  ap- 
pears to  be  a  fact  in  question  which  would  not  come  up  on 
certiorari, — namely,  whether  the  party  prosecuted  is  the  mere  agent 
of  a  person  not  open  to  the  prosecution.  It  appears  to  me  that  it 
was  within  the  discretion  of  the  judge  below  to  give  the  order,  and 
that  we  should  not  disturb  it. 

Being  before  us,  two  questions  arise.  1.  Whether  the  power  to 
legislate  as  to  "  the  regulation  of  trade  and  commerce,"  (B.N.A. 
Act  1867,  sect.  91,  sub-sect.  2),  is  a  right  so  absolute  as  to  restrain 
the  local  power  to  oblige  a  brewer  to  take  out  a  local  license  enab- 
ling him  to  hawk  about  the  streets  beer  or  ale  manufactured  by 
him  in  such  quantity  as  he  might  sell  it  at  his  distillery. 

The  next  question  is  whether  the  brewer  can  do  it  by  an(jther 
who  is  remunerated  by  a  commission  on  the  sales.  Parenthetically, 
I  should  say,  the  majority  of  the  Court  are  agreed  to  confirm  the 
judgment  appealed  from,  but  as  there  is  some  difi"erence  of  opinion 
amung  the  judges  as  to  the  reasoning  by  which  the  conclusion  is 
arri\  ed  at,  I  propose,  in  dealing  with  the  question,  to  state  uiy  own 
views  and  those  of  two  of  the  judges  of  the  Court,  I  believe. 

It  seems  to  me  that  all  these  refinements  are  mystifications  of  the 
real  issue  we  have  been  seeking  to  arrive  at  for  the  last  nine  or  ten 
[397]years.  If  the  appellant  could  not  be  forced  to  take  out  a  license 
before  selling  beer  at  his  distillery,  it  is  manifest  he  could  not  be 
obliged  to  take  out  a  license  for  taking  orders  for  beer  among  his 
customers,  and  the  matter  would  not  be  altered  by  making  the 
drayman  agent  to  take  the  order  and  deliver  the  beer  simultaneously. 
It  may  be  observed  that  the  Quebec  License  Act  of  1878  (41  Vict., 
c.  3,  s.  71),  suggests  no  such  equivocal  idea.     Whoever  seUs,  says 
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the  statute,  in  any  quantity  whatsoever,  intoxicating  liquors,  must  lygjj 

take  out  al'conse,  and  failing  to  do  so,  is  liable  to  a  fine  of  $95  for 
each  contravention. 

Now  this  brings  us  back  to  the  old  quefctio.i  raised  in  Attorney-       Lambe. 
General  for  Quebec  v.    The  Qncfn   Insurance  Co.,   (1)  which  might  q^^^  qjjj.beo.. 

have  been  decided  in  the  Privy  Council,  but  which  was  not  there  

decided.     Their  Lordships  held  with  us,  that  the  tax  in  that  case  ^^' 

was  not  dii'ect  taxation  within  the  meaning  of  the  B.  N.  A.  Act. 
The  majority  of  the  Court  here  held  that  the  license  sought  to  be 
imposed  was  not  a  license  ejusdem  generis  as  those  mentioned  in 
the  sub-sect.  9,  sect,  92  of  the  B.  N.  A.  Act,  18G7.  The  Privy 
Council  held  on  this  point  that  it  was  a  stamp  Act  and  not  a 
hcense  Act,  because  there  w;is  no  penalty  for  the  infraction,  and 
because  the  payment  was  not  a  permit  to  do,  but  an  impost  on  the 
thing  done. 

It  is  not  necessary  now  to  re-discuss  whether  or  not  these  are  the 
true  tests  of  what  constitutes  a  license,  for  in  the  case  before  us  al 
these  elements  exist.  There  is  the  general  \>ower  lo  do,  instead  of 
tiio  impost  on  a  thing  done,  and  there  is  a  p»Aalty  f'^r  sellip<?  with- 
out having  taken  out  a  license.  Of  course,  if  Severn  v.  The  Queen  (2) 
is  to  govern,  we  must  reverse,  lor  the  Court  there  distinctly  held 
that  a  brewer's  business,  the  very  case  now  before  us,  could  not  be 
taxed  under  guise  of  a  license  by  a  local  Act. 

It  must,  however,  be  remembered  that  this  case  is  not  of  the 
highest  authority.  The  present  Chief  Justice  and  Mr.  Justice 
Strong  dissented,  and  there  was  much  judicial  authority  the  other 
[398]  way,  The  Supreme  Court  is  not  a  final  Court  of  Appeal,  and  the 
majority  of  this  Court  has  since  refused  to  be  governed  by  that 
decision  in  the  tax  cases  now  before  the  Privy  Council,  and 
unanimously  in  Hamilton  Poicder  Co.  v.  Lambe,  (3)  also  in  appeal 
before  the  Privy  Council.  In  addition  to  this  the  question  of 
liquor  licenses  has  been  subject  to  curious  vicissitudes,  and  the 
reasoning  of  the  majority  of  the  Supreme  Court  hardly  seems  to 
have  prevailed,  at  lea^t  so  they  have  intimated.  In  a  recent  case, 
the  Privj  Council  has  intimated  that  the  object  of  the  law  might 
determine  its  constitutionality.  Thus,  in  Eiisaell  v.  The  Queen,  (4) 
the  object  of  the  statute  being  the  general  order  and  good  govern- 
ment of  Canada,  it  was  declared  to  be  constitutional  ;  while  in 
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(1)  3  App.  Gas.  1090  ;  ante  vol.  1,  p. 
117. 

(2)  2  Can.  S.  C.  R.  70;  ante  vol.  1, 
p.  114. 


(3)M.  L.  R.,1Q.  B.  400. 
(2)  7  App.  Cas.  829  ;  antt  vol.  2, 
p.  12. 
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1888         Hodge  v.   27ie  Queen,  (1)  the  object  of  the  law  being  municipal 
,_^_,         institutions  in  a  province,  the  statute  was  likewise  declared  to  be 
constitutional.     We  have  also  admitted  this   principle  in   Suite  v. 
Three  liivers,  (2)  and  that  decision  was  confirmed  in  the   Supreme 
Court.  (3)     We  fire  not,  therefore,  I  think,   disturbing  hiorarcliical 
'V-p-i  VjUKBEC.  authority  in  disregarding  an  isolated   judgment   so  compromised  as 
Ramsaj',   J,    tliat  in  Severn  v.   The  Queen  (4). 

The  present  case  is  not  on "5  coming  under  sub-sect.  8,  sect.  92, 
It  has  nothing  to  do  with  municipal  institutions.  It  is  .simply  a 
question  of  the  right  to  tax  by  the  Government  of  Quebec.  If  it 
can  be  defended  at  all,  it  ia  under  sub-sect.  9,  sect.  92.  It  is  an 
impost  by  way  of  license  for  the  purjjose  of  raising  rovonuo  on 
what  is  admitted  to  be  the  ordinary  trade  of  a  brewer.  Tliis,  1 
think,  is  constitutional,  when  it  is  fairly  imposed,  that  is,  whou  it 
appears  that  there  is  no  fraudulent  use  of  the  B.  N.  A.  Act.  If  it 
appeared  tlat  the  local  Act  was  only  nominally  legislating  ft  :  the 
purposes  of  raising  a  revenue,  and  that  the  statute  reab  as  con- 
trived as  a  prohibitory  measure,  another  consideration  i.^^.^  -^  per- 
haps, come  in.  I  only  allude  to  this  as  a  precaution,  for  there  is 
no  ^uggestion  of  any  misuse  of  the  legislative  power,  and  I  am  not 
aware  that  the  use  of  the  legislat  ve  power  to  get  round  the  con- 
[399]  stitutional  Act  has,  as  yet,  been  formally  insisted  upon  as  de- 
ciding as  to  the  constitutionality  of  an  Act,  although  it  has  been 
suggested  that  a  case  might  occur  in  which  that  point  would  have 
to  be  considered — The  Colonial  Biiildtng  and  Investment  Association 
V.  The  Attorney-General  (5).  It  seems,  however,  to  be  a  necessary 
consequence  of  deciding  from  the  object  of  the  law,  that  the  Courts 
must  see  whether  the  object  is  real  or  delusive. 

I  think  this  case  must  follow  the  decision  in  the  tax  cases  and  in 
the  case  of  Hamilton  I'oivder  Company  v.  Lamhc  (G)  until  the  Privy 
Council  decides  that  the  only  licenses  tlie  local  Legislature  shall 
require  to  bo  taken  out,  in  order  to  raise  a  revenue,  are  tliose 
specially  mentioned  in  sub-sect.  9,  sect.  92,  and  that  the  words, 
"  and  other  licenses  "  have  no  meaning  ;  or,  that  their  meaning  is 
to  he  restricted  to  licenses  ejusdem  generis  as  those  especially 
enumerated,  and  furthernu)re  in  the  lat  er  case  how  avo  are  to 
recognize  the  compo.«ite  order   wi  ich,  including  shops,    saloons, 


(1)  9  App.  Caa.  117  ;    ante  vol.  3,  p. 
144. 

(2)  6  Legal  News  330 ;  ante  vol.  2,  p. 
280. 

(3)  11  Can.  a.  C.  R.  26  ;  anic  p.  305. 


(4)  2  Can.  S.  C.  R.  70  ;  ante  vol. 
1,  p.  414. 

(5)  9  App.  Cas.  167  ;  ante  vol.  3. 
p.  118. 

(C)  M.  L.  R.  1  Q.  B.  460. 
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taverns  and  auctioneers,  excludes  brewers  selling  their  beer,  whole- 
sale or  retail.  In  making  this  distinction,  it  cannot  be  overlooked 
tliat  the  auctioneer  sells  in  a  small  way,  and  he  also  makes  sales 
which  cannot  be  separated  from  the  operations  of  trade  and  com- 
merce.    Mr.  Molson  might   have  sold   his  beer  by  an  auctioneer,  

and  if  so,  his  beer  would   have  paid  toll  to   the  local  treasury  ;  but  Q-B.,  Qukbkc; 

if  he  sells  it  himself  the  local  treasury   cannot  make  him  pay  to    Ramsay,  J. 

support    the    local    government.      This   may,    by    jurisprudence, 

become  the  rule  of   law  which  we  have  to  apply  ;  but  it  appears  to 

me  it  will  not  cease  to  bo  an.  arbitrary  and  illogical  conclusion,  and 

one  which   it  is    unfair   to     presume    the    Imperial    Parliament 

contemplated. 

I  am  most  unwilling,  in  delivering  a  judgment  on  a  question  of 
law,  to  allude  to  the  sensational  importance  attached  to  the  decision, 
but  these  tax  cases  have  been  surrounded  with  such  evidences  of 
excitement  that  it  may  not  be  out  of  place  to  say  a  word  on  the 
[400]general  reason  for  holding  that  the  Imperial  P.ni'liament  did  not 
intend  so  to  restrict  local  taxation.  The  cry  of  the  persons 
carrying  on  the  larger  operations  of  trade  is  that,  "  If  we  may  be 
taxed  by  the  Local  Legislatures,  we  are  exposed  to  a  double  taxing 
power,  and  the  ready  access  to  our  accumulated  wealth,  com- 
paratively unrepresented,  exposes  us  to  be  practised  upon  to  save 
the  pocketi  of  our  fellow  subjects. "  The  answer  to  this  appears 
to  me  to  be  easy.  The  right  to  tax  the  greater  operations  of  trade 
and  commerce  in  consideration  cf  the  advantivges  derived  from  the 
local  organization,  appears  to  me  a  priori  to  be  a  fair  and 
reasonable  one.  To  say  that  it  Avill  be  unfairly  used  is  a  fact 
which  there  is  nothing  to  support  specially.  The  tendency  of  the 
laws  of  all  parliamentary  governed  countries  is  to  exteiul  the 
personal  franchise  at  the  risk  of  leaving  property  unprotected,  and 
this  is,  at  most,  only  an  instance  of  what  is  going  on  everywhere. 
We  cannot  presume  that  Parliament  did  not  intend  to  apply  the 
prmciples  here  it  is  applying  everywhere  else.  Lastly,  there  are 
two  protections.  First,  the  Federal  Government  can  disallow  an 
oppressive  Act,  and  it  would  be  its  duty  to  do  so  if  the  interference 
with  trade  and  commerce  amounted  to  an  inconvenience,  Second, 
if  prohibitory,  it  would  come  within  the  ken  of  the  court?.  1  am 
to  confirm. 

DORION,  C.  J    : —  J[; 

The  appellants,  John  H.  R.  Molson  &  Bros.,  and  Andrew  Ryan, 
by  their  appeal,  complain  of  a  judgment  rendered  by  the  Superior 
Court,  which  has  rejected  their  demand  for  a  writ  of  prohibiiion  to 
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1838  restrain  Mr.  Desnoyers,  police  magistrate  of  this  district,  from 
further  proceeding  on  a  complaint  lodged  before  him  against  Ryan 
for  having  sold  beer  by  wholesale,  without  having  first  obtained  a 
license,  as  required  by  the  Quebec  License  Act  of  1878. 

By  their  petition,  the  appellants  alleged, in  substance,  that  JolmH. 
V.  .,  (juEBKO.  jj  Molson  &  Bros,  had  a  license  to  manufacture  beer  on  their  promises 
Dorion,  C.J.  at  the  city  of  Montreal,  under  the  Inland  Revenue  Act  of  1880,  of  the 
Dominion  of  Canada,  that  Ryan  was  employed  by  them  to  sell  their 
[401]  beer,  that  tlie  Quebec  License  Act  of  1878  was  ui. constitutional 
and  that  moreover  it  did  not  apply  to  John  H.  R.  Molson  &  Bros., 
who,  as  manufacturers,  had  a  right  to  sell  the  beer  which  tliey 
manufactured  without  a  license,  under  the  Quebec  License  Act,  nor 
to  Ryan  who  only  sold  for  them  as  their  employee  and  drayman. 

The  facts  established  by  the  evidence  and  .admissions  of  the 
parties  are  that  John  H.  R,  Molson  &  Bros,  have  a  license  under 
the  Revenue  Act  of  1880  (Domiiion)  to  manufacture  beer  in  the 
city  of  Montreal,  that  Ryan,  who  is  in  their  employ,  has  sold  beer 
for  them  by  wholesale  to  their  customers  throughout  the  city  of 
Montreal,  that  the  orders  for  the  beer  he  sold  were  filled  at  tlieir 
establishment  and  that  ho  received  a  commission  on  the  price  of  the 
beer  sold. 

Three  questions  ari-e  on  this  appeal  : 

1.  Have  the  appellants  upon  their  own  showing,  established 
such  a  want  of  jurisdiction  in  the  p  lice  magistrate  to  entertain  the 
com[)laint  against  Ryan  as  to  justify  the  interference  of  the  Superior 
Court  by  means  of  a  writ  of  prohibition  ? 

2.  Have  the  appellants,  John  H.  R.  Molson  &  Bros,  the  right 
to  sell  without  a  license,  under  the  Quebec  License  Act,  the  beer 
which  they  manufacture  ? 

3.  Has  Ryar ,  as  their  employee,  the  right  to  sell  beer  for  them 
on  commission  in  any  part  of  the  city  without  such  a  license  ? 

Since  the  solemn  deci-ion  of  the  Judicial  Connnittee  of  the  Privy 
Council  on  the  casf^  submitted  under  the  provisions  of  the  Dominion 
Act,  47  Vict.,  c.  32,  (1)  it  cannot  be  disputed  that  the  pn)- 
vincial  legislatureshave  alone  the  right  to  grant  licenses  for  the  salo  of 
liquor  by  wholesale,  or  by  retail,  nor  can  it  be  contended  that  tlie 
provisions  of  the  Quebec  License  Act  of  1878,  as  regards  the  grant- 
ing of  licenses  for  the  sale  of  liquor,  are  unconstitutional,  and  the 
law  having  given  to  police  magistrates  the  authority  to  hear  and 
determine  complaints  arising  out  of  any  infringements  of  this 
license  Act,   Mr.  Desnoyers  was  in  the  present   case  the  proper 

(1)  Ayite  p.  342.  ~ 
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[402]  judicial  officer  to  decide  whether  or  not  Molson  «fc  Bros,  had  a 
right  to  sell  without  a  license,  as  required  by  the  license  Act,  and  also 
whether  Ryan  was  acting  as  their  employee  or  had  a  right  to  sell 
for  them  on  commission,  throughout  the  city,  the  beer  which  by 
virtue  of  their  license  they  were  authorized  to  manufacture. 

It  seems  that  if  either  John  H.  R.  Molson  &  Bros,  or  Ryan 
have  any  license,  or  are  authorized  by  any  law  to  sell  liquor  with- 
out a  special  license  under  the  Quebec  License  Act,  it  is  for  them 
to  urj^e  such  exemptions  before  the  tribunals  authorized  to  take 
cognizance  of  breaches  against  the  law,  and  any  decision  given  on 
such  contestation,  although  it  might  be  contrary  to  law  could  not 
be  said  to  have  been  given  without  jurisdiction. 

The  decision  in  the  case  of  The  Charkieh,  (1)  seems 
to  apply  to  the  present  ( ne.  The  Charkieh  was  attached 
under  a  warrant  issued  out  of  the  Court  of  Admiralty  for  damages 
caused  to  the  Batavier  by  a  collision  on  the  Thames.  A  rule  nisi 
was  granted  for  a  writ  of  prohibition  on  the  ground  that  the 
Charkieh  was  the  property  of  the  Kliedive  of  Egypt.  The  Court 
declined  to  issue  the  prohibition,  holding  the  question  whether  the 
Charkieh  was  the  property  of  a  foreign  p  tentate,  so  as  to  exempt 
it  from  liability  being  one  which  might  projierly  be  decided  by 
the  Court  of  Admiralty.  So  in  this  case  the  (juestion  whether 
Ryan  sold  for  John  H.  R.  Molson  &  Bros,  or  on  his  own  account 
on  commission,  or  whether  Molson  &  Bros,  were  by  any  law  or 
authority  exempt  from  taking  a  license  under  the  Quebec  License 
Act,  were  proper  (questions  to  be  decided  by  the  police  magistrate, 
who  is  authorized  to  decide  all  complaints  under  the  Quebec  License 
Act. 

Tlie  effort  made  to  prevent  the  police  magistrate  from  adjudicat- 
ing upon  this  case  seems  to  me  as  an  attempt  to  remove  the  case 
from  a  tribunal,  having  by  law  jurisdic!io!i  over  the  complaint,  to 
the  Superior  Court,  which  has  no  jurisdiction  in  the  matter. 

I  do  not  wish,  however,  to  rest  my  decision  of  the  ease  on  this 
[40o]  point,  especially  as  I  understand  that  my  views  are  not  shared 
by  11  majority  of  the  members  of  this  Court.  Coming  to  the  second 
point,  I  think  that  the  several  decisions  rendered  on  these  consti- 
tutional (iucstions  have  considerably  elucidated  the  subject,  and  that 
after  the  judgment  in  the  case  of  Hodge  v.  The  Queen  (2)  and  the 
last  decision  of  the.  Judicial  Committee  of  the  Privy  Council,  it  may  bo 
considered  as  settled,  that  licenses  issued  to  regulate  the  sale  of  liquor 
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]gg8         are  not  to  be  considered  as  being  in  restraint  of  trade  and    ominerce 
w,--         or  *or  the  regulation  of  trade  and  commerce  within  the  meaning  of  the 
Becond  sub-section  of  sect.  91  of  the  B.N.  A.  Act,  1867,  but  in  the 
nature  of   police  and   municipal  regulations,  coming  within  the 
powers  of  the  legislatures  of  the  diflerent  provinces  constituting  the 
Q.B.,  QuKBKo.  Dominion,  and  that  there  is  no  distinction  to  be  made,  as  ror'ards 
Itorion,  C.J.   '^^^  authority  of  the  provincial  legislatures,  between  wholesale  and 
retail  dealers  in  liquor,  nor  between  the  sale  made  by  a  manufac- 
turer from  that  made  by  an  ordinary  merchant.     The  law  has  made 
no  distinction  between  those  different  classes  of  persons.     Tliey  are 
aU  subject  to  the  regulations  made  by  the  provincial  legislatures  as 
regards  the  sale  of  spirituous  litiuor.     If  we  held  that  a  manufacturer 
of  beer  or  S]jirit3  can  sell  by  wholesale,  without  a  license  as  required 
by  the  Quebec  License  Act,  we  would  have  to  hold  that  he  can  al* 
sell   by  retail   without  a  license,  and,  therefore,  a  manufacturer 
might  establish  on  his  premises  as  many  bars  or  ships  for  retailing 
spirituous  lifiuors  as  ho  might  choose,  without  being  subject  to  any 
of  the  i-egulations  binding  ou  other  dealers  in  the  same  articles,  and 
established  for  the  protection  an'l  security  of  the  public. 

The  case  of  Severn  v.  The  Qveen  (1)  has  been  cited  as  governing  the 
present  case.  We  might  easily  point  out  some  material  differences  be- 
tween that  case  and  the  present  one,  but  it  is  not  necessary  to  do  so, 
as  the  majority  of  this  Court  hold  that  this  case  is  not  governed  by  the 
Severn  Case  (1),  but  by  the  decision  in  the  Hochie  Case  (2),  followed  by 
last  decision  rendered  by  the  Privy  Council,  holding  that  the  right  to 
[404]  legislate  on  the  issue  (if  licenses  for  the  sale  of  licjuor,  by 
wholesale  or  by  retail,  belonged  to  the  local  legislatures.  It  seems  to 
me  that  to  decide  otherwise  would  be  to  overrule  dec's''""-,  ^i  uiia 
Court  in  the  cases  of  the  Corporaiivn  of  Three  Rivers  v.  Suite  (Jl) 
confirmed  by  the  Supreme  Court  (4)  ;  cf  Beiinett  v.  The  Fhairnu- 
ceutical  Association  of  the  Province  of  Quebec  (5),  wherein  we  held 
that  the  provincial  legislatures  had  the  right  to  legislate  as  regards 
the  sale  of  drugs,  poisr  ns  and  chemicals  within  the  limits  of  the  pro- 
vince, and  lastly,  the  case  of  the  Hamilton  Powder  Co.  v.  Lamhi',({})  in 
which  we  have  decided  that  the  appellants,  who  were  manufacturers 
of  gunpowder,  were  bound  to  take  a  license,  as  required  by  the 
existing  laws  in  the  province  of  Quebec,  to  keep  in  their  stores 
gunpowder  in  quantities  exceeding  twenty-five  pounds,  and  also  the 
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(1)  2  Can.  S.C.R.  70  ;  ante  vol.  1, 
p. 414. 

(2)  9  App.  Cas.  117;  «n<e  vol.  3,  p.  144. 

(3)  5  Legal  News,  330  ;  ante  vol. 
2,  p.  280. 


(4)  11  Can  S.C.R.  25  ;  ante  p.  305. 
(6)  1  Dorion  336  ;  ante  vol.  2,  p. 

2.50. 
(6)  M.L.R.  1  Q.B.  460. 
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decisions  of  the  Privy  Council  already  referred  to,  which  have  jggg 

dealt  with  the  power  of  the  provincial  legislatures  to  authorize  the  ^^ 

issue  of  licenses  for  the  sale  of  spirituous  liquors. 

It  is  unnecessary  to  refer  to  the  third  question,  inasmuch  as  a 

majority  of  the  members  of  this  Court  are  of  opinion  to  affirm  the  """;■ 

judgment  rendered  by  the  Superior  Court,  and  the  demand  of  the    '    "* ' 

appellants  is  therefore  refused.  Dorion,  C.J. 

[Tessier,  J.,  did  not  deliver  any  separate  judgment]. 

Tiie  judgment  of  the  Court  is  as  follows  : 

"  The  Court,  &c. 

"  Considering  that  the  case  is  properly  before  the  Court  on  a 
writ  of  prohibition,  and  further  that  the  Statute  of  Quebec  referred 
to  is  within  the  powers  of  the   Legislature  of  the   Province  of 

Quebec  ; 

"  Considering  that  there  is  no  error  in  the  judgment  appealed 
from,  to  wit,  the  judgment  rendered  by  the  Superior  Court  sitting 
at  Montreal,  on  the  14th  of  March,  1886,  doth  confirm  the  same 
with  costs  of  both  courts  (Monk  and  Choss  JJ.,  dissenting)." 
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1888*  THE  LONGUEUIL  NAVIGATION  COMPANY, 

1)6^15!*'  (P/aiTi^i^s),  Appellants  ; 

AND 

THE  CITY  OF  MONTREAL, 

(Defendants),  Respondents  ; 

AND  THE 

ATTORNEY-GENERAL  FOR  THE  PROVINCE  OF 

QUEBEC, 

(Intervening  Party.) 

On  Appeal  from   the  Court  of  Queen's  Bench  for  Lotver  Canada 

(Appeal  Side). 

[Reported  15  Can.   S.  C.  E.  566.] 

Navigation    and    Shipping — Taxation  of  Ferries  and  Ferrymeii— 
S9  Vict.  c.  52  (Q.)— Costs. 

Notwithstanding  the  exclusive  legislative  authority  over  navi- 
gation and  shipping  possessed  by  the  Dominion  Parliament,  a 
Provincial  Legislature  can  confer  on  municipalities  the  right  to 
tax  ferrymen  and  ferries  ;  consequently  the  Quebec  Act,  39 
Vict.  0.  52,  by  which  the  city  of  Montreal  is  authorised  to  im- 
pose an  annual  tax  on  ferrymen  or  steamboat  ferries  is  valid, 

The  appellants,  while  successful  on  other  grounds,  having  failed  to 
seiionsly  impugn  the  Act  in  question,  were  ordered  to  pay 
the  costs  of  the  Attorney-General. 

[567]  Appeal  from  the  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada  (appeal  side)  (1)  confirming  a 
judgment  of  the  Superior  Court. 

The  appellant  company  employed  several  of  their 
boats  to  perform  the  ferry  service  between  Montreal  and 
Longueuil,  and  the  Recorder's  Court  of  the  city  of  Mon- 

*Prc«tn<:— Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Taschkkeac 

And  GWYNNK,  JJ. 

(1)  M.  L,  R.  3  Q.B.  172 ;  pott  p.  377. 
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trcal  having  issued,  at  the  instance  of  the  city  of  Mon- 
treal, against  the  appellants  a  warrant  of  distress  to  levy 
the  tax  of  $200  which  had  been  imposed  on  each  of  their 
boats,  the  respondents  presented  before  one  of  the  judges 
of  the  Superior  Court  a  petition  to  suspend  the  proceed- 
ings on  such  warrant  of  distress  and  brought  the  present 


suit. 


The  action  was  in  order  to  have  the  by-law  of  the  city 
of  Montreal  imposing  a  tax  of  $200  on  each  ferry  boat 
employed  by  the  appellant  company  between  Montreal 
and  Longueuil  set  aside  and  the  Provincial  Act,  39  Vict, 
c,  52,  under  the  authority  of  which  the  by-law  was 
passed,  declared  unconstitutional  and  ultra  vires,  because : 

1.  By  the  common  law  of  the  British  Empire  no  citizen 
or  British  subject,  nor  any  property  of  such  citizen  or 
subject,  can  be  taxed  twice  for  the  same  thing,  the  same 
object  or  the  same  purpose ;  the  appellant  company  be- 
sides the  special  tax  of  $200  pay  a  business  tax  oi7^ 
per  cent,  and  stand  ipso  facto  on  an  unequal  footing  with 
the  other  navigation  compaaies, 

2.  Commerce  and  navigation  are  exclusively  within 
the  jurisdiction  of  the  Parliament  of  Canada,  and  in  the 
present  case  the  Provincial  Parliament  acted  ultra  vires 
in  granting  to  the  city  of  Montreal  power  and  authority 
to  pass  the  by-law  imposing  a  tax  on  the  ferry  boats  of 
the  said  company. 

[)68]  y.  The  tax  of  $200  is  an  indirect  tax  which  im- 
pedes trade,  and  under  the  British  North  America  Act 
the  Provincial  Legislature  is  not  empowered  to  impose 
such  tax. 

4,  The  harbour  of  Montreal  where  appellants'  boats 
are  moored  is  situated  beyond  the  limits  of  the  city,  and 
within  the  jurisdiction  of  the  harbour  commissioners,  who 
alone  are  empowered  to  collect  the  wharfage  dues  on 
account  of  said  mooring. 
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by  any  legislature  with  the  power  of  imposing  .such  a 
tax. 

6.  The  preamble  of  by-law  No.  94  only  refers  to  the 
statute  37  Vict.,  c.  51,  .s.  78,  which  was  repealcil  and 
wherein  no  mention  is  made  of  the  Act  39  Vict.  c.  52, 
which  has  been  substituted  for  the  latter,  and  it  is  fatal 
to  the  validity  of  the  provisions  therein  contained. 

The  Attorney -General  for  the  Province  of  Quebec  in- 
tervened under  45  Vict.  c.  4,  to  sustain  the  validity  of  tlu 
Provincial  Act. 

The  city  of  Montreal  pleaded  to  the  action  and  affirmed 
the  principle  that  the  laws  upon  which  the  by-law  was 
based  were  constitutional. 

Archamhault,  Q.C.,  for  appellant. 

Etfiier  for  respondents  the  city  of  Montreal. 

Ixoy  for  the  Attorney-General. 

In  addition  to  the  points  relied  on  by  counsel  in  the 
courts  below  and  which  are  sufficiently  stated  in  the 
report  of  i  he  case  in  M.  L.  R.  3  Q.  B.  172,  the  learned 
counsel  for  the  appellants  contended  that  the  by-law  was 
beyond  the  Provincial  Act. 

Ritchie,  C.  J : — 

I  think  the  Provincial  Act  is  constitutional,  but  I  think 
the  by-law  is  bad  because  it  does  not  follow  the  Provin- 
cial Act.     The  appeal  should  be  allowed  with  costs. 

[569]  Strong,  J:— 

The  constitutional  question  raised  by  the  action  need 
not  be  considered  save  for  the  purposes  of  costs  as  here- 
after mentioned,  inasmuch  as  it  is  quite  clear  that  the 
23rd  section  of  the  by-law  of  the  21st  April,  1876,  was 
ultra  vires   of  the  city  council.      The  only  statutory 
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authority  to  which  this  provision  of  the  by-law  can  ]>e         188h 
ascribed  is  the  Provincial  Statute  of  Quebec,  39  Vict.  c.    i.oNttuKuii. 
52, s.  l,sub.-s.  3,  which  authorises  the  city  to  impose  an   NAVhiAn.N 
annual   tax   on    "ferrymen"    and    "steamboat   ferries." 
These  words  could  only  authorise  a  sinylo  tax  on  the 
owner  of  each  ferry  irrespective  of  the  number  of  boats 
or  vessels  by  which  the  ferry  should   be   worked.     The 
plainest  principles  of  construction  require  this  even  with- 
out the  aid  of  this  rule,  which  makes  it  imperative  on  us 
incase  of  doubt  to  adopt  that  interpietation  wliich  is 
most  favourable  to  the  party  who  is  claiming  exemption 
from  a  tax. 

Then  this  23rd  section  of  the  by-law  in  question  pro- 
vides that  an  annual  tax  of  $200  shall  be  imposed  on 
ferry  owners  for  every  ferry  boat  which  ti-an^ports  to  the 
city  passengers  from  any  place  no  more  than  nine  miles 
distant.  This  tax  is  manifestly  in  excess  of  the  powers 
conferred  by  the  legislature  since  it  is  not  confined  to  the 
imposition  of  a  single  tax  on  each  ferry  owner  but  exacts 
the  tax  in  respect  of  each  steamboat  used  for  the  ferry, 
an  imposition  which  can  be  referred  to  no  statutory 
authority  whatever.  If  we  are  to  read  sub-sect.  3  of  sect. 
I  of  39  Vict.  c.  52  as  in  pari  materia  with  the  enactment 
on  the  same  subject  contained  in  the  enrlier  Act  of  37 
Vict  c.  51,  sect.  78  this  becoines  if  possible  still  plainer 
for  the  last  mentioned  Act  is  also  in  words  confined  to 
authorising  a  tax  on  ferrymen  irrespective  of  the  number 
of  vessels  they  may  happen  to  make  use  of  in  operating 
their  ferries. 

[570]  The  portion  of  the  by-law  impeached  is  therefoie 
ultra  vires  of  the  city  and  void,  and  the  respondents 
should  be  prohibited  from  collecting  the  tax. 

I  have  had  some  doubt  whether  the  conclusions  taken 
by  the  plaintiffs  in  the  action  were  such  as  to  entitle 
them  to  the  judgment  indicated,  but  having  regard  to 
the  last  clause  of  the  conclusions  it  does  not  appear  to 
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me  that  such  a  judgment  would  be  ultVa  the  plaintiffs 
demand  so  as  to  offend  against  article  17  of  the  Code  of 
Civil  Procedure. 

The  appeal  should  be  allowed  with  costs  as  against 
the  city  of  Montreal  and  a  judgment  entered  in  the 
court  below  for  the  plaintiffs  with  costs.  The  appellants 
should,  however,  pay  the  costs  of  the  Attorney-Gen(>ral, 
who  has  been  put  en  cause  for  the  purpose  of  sustainintr 
the  constitutional  validity  of  the  Statute,  which  was  not 
seriously  impugned,  and  indeed  could  not  be  in  the  face 
of  the  later  decisions  in  the  Privy  Council,  the  tax 
authorised  being  clearly  a  direct  tax  such  as  a  Pi'ovincial 
Legislature  has  authority  to  impose. 


[Translated.] 


FoURNIER,  J : 


[After  discussing  the  question  whether  the  by-law 
impeached  was  warranted  by  the  statute,  and  concluding 
that  it  was  not,  tlie  learned  judge  continued  as  follows, 
p.  573]  :— 

The  appellants  further  maintain  that  the  Act  of  the  Que- 
bec Legislature,  on  which  this  by-law  is  based,  is  tainted 
with  unconstitutionality,  as  having  been  adopted  in 
violation  of  th',  provisions  of  the  B.  N,  A.  Act,  which 
grants  to  the  Federal  Government  by  sect.  91  sub-sect. 
10,  lo^'slative  powers  over  navigation  and  shipping. 
The  p'-ovisions  adopted  by  the  Legislature  of  Quebec  do 
HOG  uffect  navigation,  but  only  the  regulation  of  ferries,. 
which,  before  confederation,  was  under  the  control  of 
the  province  of  Canada,  which  had  delegated  to  the  cor- 
porations of  Montreal  and  Quebec  the  power  of  taxing 
and  regulating  ferries.  This  power  has  not  been  with- 
drawn from  the  provinces,  for  it  is  clear  that  sub-sect.  13 
of  sect.  91,  by  assigning  to  the  Federal  Government  only 
ferries  between  two  provinces,  or  between  a  province  and 
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foieif'n  countrios,  has  left  to  the  provinces  the  power  of  isgs 
[574]  regulating,'  feirios  within  their  limits.  This  inter- 
prctation  is  stronj^ly  confirmed  by  sub-sect.  16  of  sect.  92» 
which  assigns  to  the  provinces  the  legislative  power  in 
"(renemHy  all  matters  of  a  merely  local  or  private  nature 
in  the  proviace."  A  ferry  like  the  one  in  qiiestion,  is 
certainly  a  subject  of  a  local  or  private  nature,  falling 
under  the  power  of  the  provincial  legislature.  The  Fourrier,  J. 
powers  conferred  on  this  subject  by  different  Acts  of  the 
Parliament  of  Canada  before  confederation,  are  still  in 
full  foi'ce.  The  consolidation  made  from  time  to  time  of 
the  statutes  concerning  the  corporations  of  the  cities  of 
Montreal  and  Quebec,  hai  hail  no  other  effect  than  to 
continue  these  powers.  I  agree  in  the  following;  obser- 
vations of  the  Honourable  Judge  Baby  on  this  question- 
"Before  that  period  (confederation)  it  is  certain  that  the 
corporation  of  Montreal  had  this  power  and  exercised  it. 
Now,  by  sect.  129  of  the  last  recited  Act  (the  B.  N.  A. 
Act),  all  laws  in  force  in  Canada  at  the  union,  have  con- 
tinued in  existence  as  if  confederation  had  not  taken 
place,  and  that  according  to  numerous  decisions  already 
given,  even  where  these  laws  have  been  re-enacted  or 
consolidated,  as  we  have  decided  particularly  in  the  cases 
of  Major  v.  La  Corporation  de  la  Cite  de  Trois  Rivieres, 
and  Barras  et  la  Corporation  de  Quebec."  I  agree 
equally  in  the  observations  of  the  learned  judge  designed 
to  show  that  the  jurisdiction  of  the  Montreal  harbour 
commission  does  not  exclude  that  of  the  city  on  the  sub- 
ject of  ferries.  As  they  are  somewhat  lengthy,  I  will 
only  cite  those  of  Sir  A.  A.  Dorion,  C.J.,  on  the  same 
subject:'  "  As  to  the  jurisdiction  of  the  harbour  commis- 
sioners, that  does  not  interfere  with  the  control  of  the 
city.  The  harbour  connnissioners,  by  their  charter,  are 
excluded  from  levying  a  tax  upon  ferry  boats  plying 
within  nine  miles  from  the  city.  What  was  the  object 
of  that  exception  ?     It  was  because  these  boats  were 
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already   subject    to   taxation   by   the  city  of   Montreal 

The  corporation  of  the  city  have  a  nght  to 

tax  the  ownerii   of  properties  extending  to  the  river." 

Finally,  as  to  the  illegality  of  article  23  of  the  bv^-law 
attacked,  it  is  useless  to  consider  the  plea  based  on  the 
[575]  inequality  in  the  imposition  of  tliis  tax.  On  all 
these  grounds,  the  appeal  should  be  allowed  with  costs. 

The  Attorney-General  of  the  province  of  Quebec,  hav- 
ing  been  put  en  cause  solely  for  the  purpose  of  sustaining 
the  constitutionality  of  the  Act  39  Vict.,  c.  52,  on  which 
is  based  the  b3'-law  attacked,  and  being  in  no  way 
interested  in  the  other  questions  discussed,  and  this  court 
being  of  opinion  that  the  Act  in  question  is  intra  vires, 
the  appeal  as  to  him  should  be  dismissed  with  ct>sts. 

Taschereau,  J : — 

The  city  of  Montreal  has  power  by  89  Vict.,  c.  52,  to 
impose  an  annual  tax  on  "  ferrymen  or  steamboat  ferries 
plying  for  hire  for  the  conveyance  of  travellers  to  the 
city." 

Under  that  Act  the  city  has  imposed  an  annual  tax 
of  S200  on  the  proprietor  of  every  and  each  ferry  steam- 
boat. It  is  evident  that  the  statute  does  not  support  this 
tax.  Each  steamboat  ferry,  says  the  Act,  not  each  ferry 
steamboat ;  one  tax  for  each  ferry,  never  mind  how  many 
steamboats  are  engaged,  not  a  tax  on  each  steamboat  of 
a  ferry. 

The  appellants,  wlio  are  proprietors  of  a  ferry  on  which 
they  work  many  steamboats,  every  one  of  which  is  taxed 
at  $200  under  the  said  by-law,  ask  that  it  be  quashed. 
I  think  their  contention  well  founded.  The  French 
^er,si()n  of  the  statute  would  rathei  support  the  by-law, 
but  as  the  English  version  is  clearly  against  it,  we  nmst 
on  general  principles  determine  adversely  to  the  tax. 

I  think  the  api)eal  should  be  allowed  with  costs  in  all 
the  courts  against  respondents,  distraits,  and  by-law- 
quashed. 


,  ^/- 
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On  the  issue  with  the  Attorney-General,  costs  in  all 
the  courts  against  appellants, 

[5'?  6]  GWYNNE,  J  :— 

I  concur  in  allowini^  the  appeal  upon  the  ground  of 
the  tax  imposed  by  the  by-law  not  being  authorised  by 
the  provincial  Act. 
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Judgments  in  Quebec  Court  of  Q.B. — Appeal  Side. 
[Reported  M.  L.  B.  3  Q.  B.  172]. 

Cross,  J  • — 

The  appellants  brought  the  present  action  to  set  aside  a  by-law  of 
the  ctn'poration  of  the  city  of  Montreal,  designated  as  No.  4  or  No.  94 
of  their  by-laws  and  made  for  the  purpose  of  imposing  an  annual 
tax  of  8200  upon  all  proprietors  of  steam  ferry-boats  plying  ior  hire 
for  the  conveyance  of  travellers  to  the  city  of  Montreal. 

The  declaration  of  the  appellants  comjirises  tlie  following  allega- 
tions :  that,  by  sect.  78,  of  the  Statute  of  Quebec,  .37  Vict.,  c.  51, 
which  constituted  the  city  charter,  it  was  enacted  that  the  council 
of  the  city  of  Montreal  could  make  by-laws  for,  among  other  pur- 
poses, to  impose  and  levy  an  annual  tax  oa  ferrymen  plying  for 
hire  for  the  conveyance  of  travellers  by  water  to  the  said  city,  from 
any  place  not  more  than  nine  miles  distant  from  the  same  ;  that 
1 17(i]  this  provision  was  abolished  and  reph-iced  by  sub-sects.  2  and 
3  of  sect.  1  of  the  Statutes  of  Quebec,  39  Vict.,  c.  52,  cunleiring 
somewhat  similar  powers.  The  council  of  the  city  of  Montreal, 
claiming  to  act  under  said  ;t7  V'.ct.,  passed  a  by-law  on  the  21st  of 
April,  IH?*),  by  sect.  2,  wlu  leof  they  imposed  an  annual  tax  on 
.steamboat  companies,  or  their  agents,  doing  business  in  the  city  of 
Montreal.  That  by  .ic  3t.  23  ol'  the  said  by-law,  they  imposed  another 
annual  ta.v  to  the  am.  unt  of  ^200  on  the  proprietor  or  projirietors  of 
all  steam  ferry-boivti:  plying  for  hire  for  the  conveyance  of  :ravellers 
by  water  to  the  said  city  from  any  place  not  Ui....  .>«in  nine 
miles  distant  from  the  said  city.  It  is  mainly  the  second  if  these 
taxes  that  is  contested,  but  the  first  is  also  objected  to. 

That  said  sub-sect.  13,  of  sect.  78  of  said  37  Vict.,  c.  51,  and  sub- 
sect.  3  of  sect.  1  of  said  39  V'ct.,  o.  6!!,  both  Sratutes  of  Quebec, 
are  unconstitutional,  ultra  vires,  illegal,  unjust  ■^lud  null  ;   and  said 
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188g  sect.  23,  of  said  by-law  No.  94  of  the  said  city  of  Montreal,  as  well 
as  all  dispositions  authorising  the  same,  is  and  are  ultra  vires 
unjust,  illegal,  null  and  void.  That  the  tax  was  illegal,  unequal 
and  unjust  and  obliged  appellants  to  pay  a  tax  that  other  proprie- 
tors of  steamboats  were  not  obliged  to  pay.  That  it  was  an  indirect 
tax  and  unccmstitutional,  more  especially  as  it  interfered  with  trade 
•>  yt^'KB^-C-  a,i^  navigation,  which  were  exclusively  under  the  control  of  the 
Cross,  J.  Federal  authorities  ;  also,  unconstitutional  and  ultra  vires  as  pur- 
porting to  authorise  the  city  to  impose  and  levy  a  tax  beyond  the 
city  limits. 

That  the  harbour  commissicjners  were  a  corporation  distinct,  from 
and  independent  of  the  city  of  Montreal,  with  powers  and  attributes 
and  territorial  limits  of  their  own,  derivable  from  and  subject  to  the 
legislative  control  of  the  Federal  authorities  only.  That  the  terri- 
tory under  their  control  was  beyond  and  outside  the  limits  of  the 
city  of  Montreal,  and  it  was  to  them,  and  to  them  only,  that  all 
harbour  and  wharfage  dues  were  payable,  and  they  only  had  the 
power  to  impose  taxes  or  dues  on  vessels  entering  the  harbour,  or 
touching  at  those  wharves. 

[177]  That  the  provisions  in  question  of  said  by-law  94  were 
claimed  to  be  passed  under  the  authority  of  sect.  78  of  37  Vict.,  c. 
51,  which  bad  been  repealed  before  the  passing  of  the  by-law. 

That  sect.  126  of  said  37  Vict.,  c.  51,  still  remaining  iu  force,  con- 
tained the  proviso  that  all  by-laws  contrary  to  any  law  or  statute  in 
force  in  the  province  should  be  null  and  void. 

That  appellants  were  proprietors  of  steamboats  affected  by  said 
sect.  '23  of  by-law  94. 

The  constitutionality  of  the  (^uebec  Acts  being  thus  questioned, 
the  Attorney-General,  as  well  as  the  city  of  Montreal,  were  made 
defendants  in  the  cause. 

Both  defendants  pleaded  to  the  action  and  both  maintained  the 
constitutionality  of  the  Statutes  of  Quebec.  The  city  corporation 
further  contended  that  the  right  of  acti' .i,  if  any  had  existed,  had 
been  prescribed  by  the  lapse  of  more  than  three  months  since  the 
adoption  of  the  by-law  before  action  was  brought,  a  limit  imposed 
by  sect.  12  of  the  Statute  of  Quebec,  42  &  43  Vict.,  c.  63.  This 
last  objection  could  have  no  force  if  the  by-law  was  ultra  vires. 
This  was  declared  by  the  judgment  of  the  Superior  Court  now 
appealed  from,  and  I  think  is  indisputable. 
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The  facts  appear  to  be  established  in  accordance  with  the  plead- 
Jntm     This  leaves  the  main  question  to  be  determined  whether     _        "^ 

jngs.       -1"'°  1  LONGUEUIL 

on  the  21st  of  April,  1876,  when  the  city  council  passed  the  by-law    Navigation 
in  question,  they   had   power  to   do   so,    and  the   enquiry   to  be      Company 
made  from  whence  that  power  proceeded.  City  of 

MONTUKAL. 

There  were  but  two  principal  sources  from  whence  that  power 
could  have  been  derived  :  1.  The  local  Legislature  of  the  Province 
of  Quebec,  with  limited  authority.  2.  The  Legislature  of  the 
Province  of  Canada  before  confederation,  having  unlimited  control 
over  the  subject. 


Q.B.,  Quebec. 
CroBs,  J. 


It  is  contended  that  the  authority  conferred  by  sect.  78  of  the 
Statute  of  Quebec,  37  Vict.,  c.  51,  cannot  be  invoked,  as  that  was 
repealed  before  the  passing  of  the  by-law  in  cjuestion,  and  stood 
[178]  repealed  at  the  time  ;  and  although  it  was  actually  replaced  by 
the  first  section  of  the  Statute  of  Quebec,  39  Vict.,  c.  52,  the  city 
council  did  not  base  their  authority  on  the  latter  law,  but  claimed 
only  to  act  under  the  37  Vict.,  c.  51.  This,  indeed,  seems  a  for- 
midable technical  objection,  difficult  to  be  got  over,  but  it  would  be 
much  to  be  regretted  if  a  case  so  important  as  the  present  should 
have  to  be  controlled  by  this  difficulty. 

But  suppose  this  difficulty  overcome.  Authority  is  claimed  under 
the  Quebec  Act,  39  Viet.,  c.  .')2,  passed  4th  of  December,  1875.  It 
gives  power  to  the  city  council  corporation  of  Montreal  to  make 
by-laws  ;  among  other  things  to  impose  an  annual  tax  (to  be  called 
the  business  tax)  on  ferrymen  or  steamboat  ferries  plying  for  hire 
for  the  conveyance  of  travellers  to  the  city  from  any  place  not  more 
than  nine  miles  distant  from  the  same.  It  is  doubtful  whether  this 
in  terms  would  authorise  the  passing  of  the  by-law  in  (juestion  by 
the  city  council,  the  statutory  authority  being  fo  make  by-laws  to 
tax  ferrymen  or  steamboat  ferries,  and  the  by-law  being  made  to 
impose  a  tax  on  proprietors  of  steamboats.  But  suppose  both  to 
be  sufficient  in  form  ;  it  is  obvious  that  two  objections  may  bo 
raised  to  the  by-law  :  1.  that  it  authorizes  the  taxation  of  subjects 
outside  the  limits  and  jurisdiction  of  the  city  of  Montreal  ;  and  2. 
that  it  may  be  an  interference  with  navigation  beyond  the  control 
of  the  local  Legislature,  that  i^,  the  taxation  of  steamboat  ferries. 

It  may  be  replied  that  it  is  only  a  renewal  of  a  power  conceded  to 
the  city  corporation  by  its  early  charter,  contained  in  the  Statutes 
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of  Ca!  ada,   14  &  15  Vict.,  c.  128,  passed  30th  of  August,  1851 
before  con'"ederati()n,  and  renewed  by  subsequent  Statutes  down  tn 
confederation  ;  that,  although  it  authorised  the  taxation  of  subjects 
outside  the  city  limits,  and  might  have  interfered  with  navit^ation 
it  was  competent  for  the  legislature,  possessed  at  the  time   of   un. 
liuiited  power,  1 1  concede  such  authority. 

Each  and  all  of  these  propositions  may  be  questioned  for  the 
following  reasons  :  1.  Because  the  concession  of  power  by  the  U 
[179]  &  15  Vict.,  c  128,  and  subsef^uent  Acts  of  the  Legislature  of 
Canada,  was  more  restricted  in  its  terms  than  that  of  the  39 
Vict.,  c.  52.  2.  Because  the  rights  of  navigation  and  control 
over  the  river  had  been  previously  conceded  to  other  bodies,  and 
the  corcesfiion  to  the  city  corporation  was  subject  to  the  prior 
■  -.is'-iug  rights.  3.  At  the  time  of  the  concession  of  the  right  to  the 
ejf  V  of  Montreal,  the  city  was  possessed  of  a  river  frontage  wlieie 
vess'^.o  arriving  touched  the  city  limits.  It  was  to  ferrymen  plying 
to  such  limits,  and  to  no  other,  that  the  city  had  power  to  issue 
licenses  ;  and  by  the  competent  authority  ( f  the  Legislature, 
the  shores  of  the  river  adjoining  the  citj'  of  Montreal  were  after- 
wards put  under  the  control  of  and  vested  in  the  harbour  cnui- 
luissioners,  whereby  they  became  an  interposed  jurisdiction  between 
the  city  and  the  river,  entirely  cutting  off  the  jurisdiction  over 
ferrymen  who  could  not  thenceforward  ply  to  or  arrive  at  the  city 
of  Montreal. 

In  support  of  the  first  of  these  reasons,  it  may  be  remarked  that 
the  concessions  of  power  regarding  the  tax  iti  question  contained  in 
the  Statute  14  &  15  Vict.,  c.  12S,  as  well  as  in  all  the  Statutes  of 
the  Province  of  Canada,  are  in  similar  terms,  viz. :  power  to  make 
by- laws  to  impose  a  duty  upon  and  exclusive  power  to  license  per- 
sons acting  as  ferrymen  to  the  said  city  or  plying  for  hire  for  the 
conveyance  of  persons  by  water  to  the  said  city  from  any  place  not 
more  than  nine  miles  distant  from  the  same,  also  that  the  first  pro 
vision  on  the  subject  made  by  the  Quebec  Legislature  after  confeil- 
eraticm  contained  in  the  37  Vict.,  c.  51,  is  in  like  terms.  The 
power  thereby  granted  to  impose  the  tax  in  question,  was  on  ferry- 
men plying  for  hire  for  the  conveyance  of  travellers  by  water  to 
the  said  city  from  any  place  not  more  than  nine  miles  distant  from 

the  same. 

These  laws  were  evidently  at  first  made  to  suit  the  state  of  things 
existing  at  the  time  the  power  was  conceded  ;  they  were  meant  tn 
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apply  to  ferrymen  personally,  who  exercised  a  minor  kird  of  traffic, 

iind  not  to  owners  of  vessels  of  a  magnit  ule  that  might  include 

them  ill  the  designation  of  being  employed  in  navigation.     Three 

[180]  purposes  were  to  be  effected  concerning  them  by  the  Statute 

14  &  15  Vict.,  c.  128.     They  were  to  be  licensed  and  regulated,  and 

11  duty  might  be  imposed  on  them,  besides  which,  the  corporation 

were  to  assign  them  landing  places.     The  corporation  had  also  Q-B., ^Quebec, 

imposed  on  them  the  duty  of  making  a  tarifif  for  them.     The  by-law       Cross,  J. 

made  at  the  time  for  their  regulation  and  the  tariff  will  show  what 

kind  of  ferrymen  were  in  contemplation  of  the  law. 

It  is  entitled  cap.  14,  by-law  relating  to  ferries,  sect.  4  :     Every 
person  obtaining  a  license  shall  keep  in  his  service  at  least  three 
able  men,  one  canoe  and  one  bateau,  two  netting  poles,  two  oars 
and  one  paddle  for  each  canoe  and  four  oars  and  one  large  paddle 
for  each  bateau,  etc.     In  all  other  respects  the  by-law  and  tariff 
were  in  accordance  with  the  then  existing  statutes,  and  if  a  case 
could  still  be  framed  aad  tried  on  this  by-law  for  the  testing  of  the 
valiility  of  the  tax  it  would  come  up  embarrassed  with  less  compli- 
cation than  the  present  and  might,    perhaps,  be  received  as  the 
measure  of  the  power  possessed  by  the  corporation  over  the  sub- 
ject, save  in  so  far  as  interfered  with  by  the   statutes  granting 
authority  to  other  bodies.     But  the  matter  did  not  rest  here  ;  the 
Statute  of  Quebec,  39  Vict.,  c.  52,  was  passed  24th   December, 
1875,  indicating  to  my  mind  a  disposition  to  extend  and  usurp  pow- 
ers not  previously  possessed  or  claimed  ;  its  language  is,  on  steam- 
boat ferries  plying  for  hire  for  the  conveyance  of  travellers  to  the 
city  from  any  place  not  more  than  nine  miles  distant  from  the  same. 
It  is  to  my  mind  doubtful  if  this  language  justifies  the  by-law  now 
called  in  question.     The  authority  is  to  tax  steamboat  ferries  and 
the  by-law  imposes  a  tax  on  proprietors  of  steamboats ;  but  if  it 
does,  it  is  only  in  that  the  terms  of  the  Statute  exceed  the  terms  of 
the  14  &  15  Vict.,  c.  128,  and  the  other  Acts  of  the  Parliament  of 
Canada  originally  conferring  the  authority  ;  the  tax  here  indicated 
is  not  as  originally  on  ferrymen  plying  for  hire,  but  on  steamboat 
ferries  plying  for  hire,  not  that  steamboats  may  not  be  used  for 
ferries,  but  that  such  property  being  without  the  city  of  Montreal 
cannot  be  taxed  by  authority  to  tax  ferrymen,  and  because  steam- 
[181]  boats  were  not  contemplated  in  the  original  power  to  tax  and 
pertain  to  navigation  previous'y  assigned  to  another  jurisdiction, 
and  which  could  not  be  affected  save  by  Dominion  legislation. 
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1888  In  support  of  the  second  reason  the  following  may  be  urged  :  The 

first  body  created  with  jurisdiction  over  the  river  was  the  Trinity 
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NAViGATroN    house,  incorporated  by  the  Statute  45  Geo.  3,  c.  12,  for  Quebec, 
Company      ^jth  extensive  jurisdiction  over  the  river  from  the  Lachine  rapids 

V. 

OiTT  OF       downwards,  including  the  harbour  of  Quebec,  its  powers  extending 

Montreal,    generally  to  the  control  of  navigation  on  the  river,  especially  in 

Q.B.,  QoKBKO.  regard  to  the  navigation  of  vessels.     A  separate  Trinity  house  was 

Oroaw*  J,     afterwards  created  for  Montreal  by  the  Statute  2  Vict.,  c.  19,  in 

— -         1839. 

This  corporation  was  ultimately  dissolved  and  its  powers  trans- 
ferred to  the  harbour  commissioners  by  the  Statute  35  Vict.,  c.  61. 
The  harbour  commission  was  originally  created  by  the  Statute  10 
&  11  Geo.  4,  c.  28,  to  improve  the  harbour  of  Montreal  according 
to  the  plan  of  Captain  Piper.  Its  powers  were  extended  by  1  Wil- 
liam  4,  c.  11,  and  by  2  William  4,  c.  66  including  the  power  of  mfvk- 
ing  a  tariflf  and  levying  dues. 

The  limits  of  the  harbour  of  Montreal  under  the  control  and 
management  of  the  harbour  commissioners,  were  defined  by  the 
;;.Mtute  8  Vict.,  c.  76,  s.  6,  from  the  lower  extremity  of  the  Lachine 
canal  wharf  downwards  to  the  lower  extremity  of  the  revet- 
ment wall,  at  the  point  where  it  joined  the  government  works  at 
the  commissioner's  store,  and  on  the  side  of  the  city,  it  adjoined 
the  revetment  wall. 

The  Statute  10  &  11  Vict.,  c.  56,  passed  in  1847,  extended  the 
limits  downwards  to  the  lower  extremity  of  the  Victoria  road. 

By  the  Statute  18  Vict.,  c.  143,  s.  5,  in  1855,  the  liniit  extended 
downward  to  the  Ruisseau  Migeon,  and  included  the  beach  up  to 
high  water  mark  and  the  reserve  for  a  road  above  high  water  mark. 
Thi?  completely  excluded  the  city  corporation  from  any  river  front- 
[182]  age,  and  consequently  rendered  it  impossible  for  them  to  fix  or 
assign  any  landing  places  for  ferrymen  licensed  by  them  to 
convey  persons  or  travellers  to  the  city,  and  equally  rendered  it 
impossible  for  such  ferrymen  to  convey  persons  to  the  city,  as  the 
wharves  of  the  harbour  commissioners  intervened. 

This  supports  as  well  the  second  as  the  third  reason  above  given. 

Tlie  right  of  regulating  navigation  was  first  given  to  the  Trinity 
house,  afterwards  transferred  to  the  harbour  commissioners.  Tiie 
right  to  regulate  ferries  given  to  the  city  was  subject  to  this  prior 
right  and  was  intended  to  be  of  a  very  limited  description,  as  above 
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explained,  not  at  the  time  inconsistent  with  the  jurisdiction  of  the 

liarbour  comniissioners.     To  remove  all  doubt  from  this  point,  I    ^     ""■"' 

"  LONGUKCIL 

quote  from  the  Statute  24  Vict.,  c.  68,  s,  6  (18th  May,  1861),  which   Naviuation 
declares  that,  notwithstanding  anything  contained  in  the  Acts  incor-      Company 
Derating  the  city  of  Montreal  or  amending  the  same,   no  by-law  of       City  of 

the  corporation  of  the  said  city  shall  restrict  or  aflfect  in  any  manner         ' 

the  exercise  of   the  power  conferred  upon  the  harbour  commission-  Q.B.,  Qubbkc. 
era  of  Montreal  under  the  various  Acts  relating  to  the  said  harbour.       Cross,  J. 

It  is  thus  shown  that  th')  harbour  commissioners  have  an  entirely 
separate  and  independent  jurisdiction  from  that  of  the  city  of 
Montreal ;  they,  in  fact,  levy  tonnasre  and  wharfage  dues  on  all 
vessels  entering  the  harbour.  Their  limits  are  guarded  by  a  sepa" 
rate  police.  I  am  informed  that  the  city  police  are  not  even  allowed 
to  make  an  arrest  on  the  wharves.  They  are  interposed  between 
the  city  and  the  river.  Tlie  city  corporation  cannot  pass  over  them 
and  levy  on  vessels  outside  of  their  limits  ;  they  cannot  license 
ferrymen  to  ply  to  the  city,  because  in  so  plying  they  do  not  come 
within  the  limits  of  the  city  nor  within  the  city's  jurisdiction. 

Concurrent  jurisdiction  in  such  a  case  would  be  an  inconsistency, 
and  in  a  collision  of  jurisdiction  the  minor  interest,  that  of  a  ferry, 
would  have  to  concede  to  or  be  merged  in  the  major  interest  of 
[183]  navigation.  The  Quebec  Parliament  could  not  legislate  to 
affect  that  interest.  It  would  he  inconsistent  and  unreasonable 
that  steamboats  crossing  the  river  or  going  up  or  down  only  some 
miles  should  pay  double  dues,  that  is,  both  to  the  city  and  to  the 
harbour  commission,  while  those  going  ten  miles  or  upwards  would 
not  be  subject  to  double  taxation.  The  claim  to  jurisdiction 
beyond  the  city  limits  is  of  an  unusual  and  exceptional  nature,  and 
would  require  clear  authority  to  support  it,  and  must  be  subordin- 
ate and  give  way  to  an  authority  of  a  higher  order. 

The  B.  N.  A.  Act  assigns  navigation  and  shipping,  as  well  as 
ferrien  between  a  Province  p.nd  any  British  and  foreign  country,  or 
between  two  Provinces,  to  the  control  of  the  Federal  Legislature, 
but  says  nothing  about  inland  ferries,  leaving  them  to  be  regulated 
and  licensed  under  par.  9  of  sect.  92,  but  manifestly  such  power  to 
license  would  have  to  give  way  to  the  major  interest  of  navigation 
already  established,  or  in  case  the  Dominion  Legislature  at  any 
time  made  a  law  in  regard  to  navigation  interfering  with  a  ferry. 
Mr.  Doutre,  in  his  book  on  the  constitution,  at  page  237,   g'ves  an 
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1888         instance  wherein  an  Act  of  the  Legishiture  of  Nova  Scotia  incorpor- 
LosouKLiL     ating  a  company  with  right  to  cross  rivers  was  disallowed  because 

Navigation    it  might  interfere  with  navigation,  although  it  made  no  reference  to 
Company  .... 

!•,  navigable  rivers. 

City  OF  From  these  remarks,  I  think  it  must  be  apparent  that  the  power 

conferred  on  the  city  corporation  prior  to  confederation,  when  tlie 

^'    ''  '  Parliament  of  Canada  had  jurisdiction,  is  different  from  and  leas 

CrosH,  J.     than  the  poAver  attempted  to  be  conferred  by  the  Quebec  Legisla- 

ture  after  confederation,  when  that  Legislature  had  no  authority  or 

pretext  for  interfering  with  navigation,  and  when  the  jurisdiction 

of  the  city  corporation  no  longer  extended  to  the  river. 

I  think  the  judgment  rendered  by  the  Superior  Court  in  this 

case,  maintaining  the  constitutionality  of   the   provisions  of  the 

Statutes  impeached  in  this  case,   and  the  validity  of  the  by-law  of 

the  Montreal  city  council  passed  by  the  authority  of  said  Statutes, 

[184]   in  so  far  as  it  purports  to  impose  a  tax  on  proprietors  of 

steamboats,  is  erroneous.      I  would  reverse    the    judgment  and 

annul  the  by-law  complained  of. 

[Translated.] 
Baby,  J: — 

Almost  the  only  question  presented  here  and  which  we  have  to 
determine  is  whether  the  city  of  Montreal  had  the  right  to  pass  and 
put  in  force  the  by-law  of  which  the  appellants  complain.  The 
coi*t  of  first  instance  has  decided  in  the  affirmative,  and  it  is  from 
that  decision  eliat  there  is  an  appeal. 

In  order  better  to  elucidate  this  question,  let  u»  see  what  is  the 
law  on  which  the  respondents  rely  in  order  to  maintain  their  claim. 

The  statute  of  the  Legislature  of  Quebec,  37  Vict.,  c.  51  (1874), 
intituled:  "An  Act  to  revise  and  consolidate  the  Charter  of  the 
City  of  Montreal,  and  the  different  Acts  amending  the  same,"  gives 
power  to  the  council,  by  sect.  78,  sub-sect.  13,  to  make  regulations, 
to  impose  and  levy  an  annual  tax  (called  "business  tax") 
among  others,  "  on  ferrymen  plying  for  hire  for  the  conveyance 
of  travellers  by  water  to  the  said  city  from  any  place  not  more  than 
nine  miles  distant  from  the  same." 

Subsequently  by  the  statute  39  Vict.  c.  52  (1876),  sect.  1,  tlie 
said  sect.  78  above  in  part  recited  was  wholly  repealed  and  replaced 
by  another  to  the  same  effect,  which  gave  power  to  the  said  council 
to  pass  and  promulgate  one  or  more  by-laws  for  the  following 
objects,  among  others :    Sub-sect.  3  :    "To  impose  and  levy  an 
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annual  tax  .  .  -  .  on  ferrymen  or  steamboat  ferries  plying 
for  hire  for  the  conveyance  of  travellers  to  the  city  from  any  place 
not  more  than  nine  miles  distant  from  the  same,"  etc. 

Tlie  language  of  this  sub-section  we  see  diti'ers  somewhat  from 
tiie  preceding,  especially  in  using  after  the  word  "  ferrymen  "  the 
fulliiwinc;,  "or  steam-boat  ferries,"  which  are  not  there  used,  that 
is  to  say  that  the  legislator  has  included  not  onlj  the  f e>  rymen  q  g    Qug^j.^^ 

using  row  boats,  sail  boats  or  horse  boat-",  as  was  formerly  done  

between  Ltmgucuil  and  the  foot  of  the  current,  but  also  steam 
ferry  bdats. 

[185]  In  accordance  with  this  provision  of  the  law  cm  the  twenty- 
first  of  April,  1870,  the  council  of  the  city  of  Montn  al  passed  a 
DV  law  kni)wn  as  and  designated  No.  94.  and  which  contains  the 
fullowing  :  "  Sect.  23.  An  annual  tax  of  ^200  is  hereby  imposed 
and  shall  be  levied  on  the  proprietor  or  proprietors  of  each  and 
every  steam  ferry  boat  carrying  travellers  to  the  city  for  hire  from 
anv  place  not  more  than  nine  miles  distant  from  the  said  city." 

It  is  this  by-law  against  which  the  appellants  now  rebel,  and 
thev  wish  to  arrest  and  suspend  by  writ  of  injunction  the  proceed. 
iiii's  adiipted  by  the  respondents  for  the  recovery  of  the  tax  in 
<Hiestii)n — and  pray  that  it  may  be  declared  no   recoverable  in  law. 

The  [irincipal  reasons  by  which  the  appellants  support  their 
:liiini3  are  : 

1,  Tiie  Legislature  of  Quebec  has  not  power  to  regulate  in  any 
way,  or  to  tax  in  any  manner,  navigation  which  is  exclusively 
reserved  by  the  B.  N.  A.  Act  to  the  Feder  1  Government,  and  con- 
seifuently  could  not  delegate  this  power  to  t,he  city  of  Montreal ;  in 
a  word,  that  this  Act  was  unconstitutional  and  ultra  vires. 

'J.  Tliat  the  harbour  commiseion  of  Montreal  forms  a  corporation 
ai«rt  from  the  city  of  Montreal  and  that  it  is  proprietor  of  the 
wharves  to  which  the  appellants  moor  their  boats,  and  that  t  is  to 
that  corporation  that  wharfage  dues  are  owed  for  such  moorage. 

Let  us  see  first  whether  the  statute  in  (luestion  of  the  Legislature 
uf  Quebec  is  ultra  vires. 

Under  the  B.  N.  A.  Act  ti  1867,  the  Parliament  of  Canada  has 
exclusive  jurisdicti  n  over  •'  navigation  "and  shipping,"  but  nothing 
prevents  he  provincial  legislaturos  from  being  able  to  legislate  on 
everything  relating  to  municipal  institutions  (which  belong  to  th  ir 
special  jurisdiccion)  which  can  have  an  indirect  or  remote  connec- 
tion with  the  subject,  and  it  is  that  which  the  lasv  of  the  country 
has  sanctioned  at  many  different  ;imes. 

[186]  Under  the  municipal  common  law,  local  or  county  councils, 
.13  the  case  may  be,  have  the  right  of  regulating  ferries,  of  deter- 
(26) 
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inininy  tlio  smu  tci  lit-  laid  and  the  conditions  to  bo  obsvrvid  fr,r 
ol)tainiii;,'  a  ferrj'  license  and  of  fixing  or  approving  the  tolls  pay 
able  lor  passing  over  ferries  in  a  steam  or  other  boat,  artH.  54!) 
550,  C.  M.  Cities  and  towns  by  their  respective  charters  have  tlio 
same  rights.  All  ferries  fall  then  under  the  absolute  control  df  the 
municipal  authorities  in  the  province  of  Quebec.  A  singlo  exceii- 
tion  is  made  to  this  rittht  of  municipalities  to  thus  control  all  ferries, 
and  is  to  be  found  in  the  B.  N.  A.  Act,  sect.  91,  sub-sect.  18,  wliidi 
places  "ferries  between  a  province  and  any  British  or  furoifm 
country,  or  between  two  provinces,"  under  the  exclusive  authority 
of  the  Parliament  of  Canada.  Now  here  there  is  ikj  question  at 
all  of  that  ;  the  matter  is  pl<in  ;  the  only  question  is  as  to  the 
imposition  by  the  corporation  of  the  city  of  Montreal  of  a  tax  on 
each  ferry  boat  or  steamboat  which  transports  passengers  t(j  the 
city  from  a  place  with  n  nine  miles  and  vice  versa.  That  is  a  by- 
law made  for  municipal  and  revenue  ends  alone,  and  doos  iKJt 
interfere  in  any  way  with  what  is  understood  properly  speaking  by 
the  word  "8hii»ping."  The  Legislature  of  Quebec  had  then  the 
power  of  authorising  the  council  of  the  city  of  Montreal  to  puss  it, 
if  it  was  found  well  to  do  so. 

Besides,  before  confederation,  the  city  of  Montreal  by  its  charter, 
14  and  15  Vict.,  c.  128  (1801),  sect.  68,  had  the  power  of  "  taxing, 
assessing  and  imposing  charges  on  all  persons  acting  as  ferrymen 
to  the  said  city,  or  transporting  persons  to  the  said  city  for  hire  by 
water  from  any  place  not  being  at  a  distance  of  more  than  nine 
miles  from  the  city." 

Relying  on  this  law  th*  council  of  the  city  more  than  twonty-tive 
years  ago  made  the  following  by-law  with  respect  to  taxes  and 
assessments  :  Sect.  29.  "An  annual  tax  of  $200  shall  be  paid  by 
[1&7]  the  proprietor  or  proprietors  of  each  steamboat  carrying  to  the 
city  tor  gain  persons  from  any  part  of  the  parishes  of  Laprairie,  of 
Magdelaine,  and  of  Longueuil,  or  from  any  wharf  attached  to  the 
bank  of  the  said  parishes,  etc."  The  language  in  this  document 
does  not  differ  in  anything,  it  will  be  observed,  from  that  wliich  is 
now  before  us. 

It  is  then  evident  that  this  right  of  imposing  a  tax  on  steam 
ferry  boats  is  not  a  novelty,  a  gradual  encroachment  on  the  federal 
power  as  has  been  alleged,  but  existed  long  before  the  B.N. A 
Act  came  in  force 

Before  that  period  it  is  certain  that  the  corporation  of  the  city  of 
Montreal  had  this  power  and  exercised  it.  Now  by  sect.  12'J  of 
the  last  recited  Act,   all  laws  in  force  io   Canada  at  the  union 


SUl'KKME   COUUT    OF    CANADA. 


387 


1888 

LoNGl.Kt'11. 

Navigation 

TUMPANY 

I'. 

City  or 

Month  KAL, 


h»vc  continued  in  existence  as  if  tin  union  had  not  been  made,  and 
that  according  to  the  numerous  decisions  already  given,  even  where 
the  laws  l>ave  been  re-enacted  or  consolidated,  as  we  have  decided 
particulnily  in  the  cases  of  Major  and  the  Corporation  of  the  City  of 
Three  Hirers  and  Barraa  and  the  Corporation  of  the  City  «/  Quebec. 
!jui)posing  then  that  there  could  have  been  a  doubt  as  to  tho  power 
iif  tlie  Legislature  of  Quebec  to  confer  on  the  corporation  of  the  city  q ^^^  (^cedhc. 

i,f  Montreal  the  right  of  passing  such  a  regulation  since  confcdera-  

tion_whiih  I  do  not  admit — this  doubt  would  here  entirely  dis-  '^  '^' 
iipnear,  and  wo  are  therefore  of  opinion  that  the  law  of  1874, 
authorising  the  council  of  the  city  of  Montreal  to  impose  the  tax  in 
ijuestion  by  the  by-law  under  discussion,  is  not  ultra  vires.  But 
it  is  saiil  this  last  Act  does  not  use  the  word  steamboat,  and  it  ha» 
been  added  in  the  c  nsolidation,  which  caiUKjt  confer  on  the  cor- 
poration of  the  city  of  Montreal  a  power  which  it  did  not  before 
have.  Admitted,  but  the  word  ''  ferryman,"  which  occurs  in  the 
slid  Act  of  1874,  as  well  as  in  all  the  others  on  the  subject,  extends 
as  noil  to  the  person  who  transports  across  the  water  as  to  the 
vessel  which  he  uses  for  the  purpose,  whether  the  latter  be  moved 
liy  steam,  by  wind,  by  oars,  or  by  other  moans.  This  is  the 
[188]  fixed  meaning  which  has  been  given  to  this  provision,  as  we 
!uve  shown  by  the  (quotations  above  made  fnjm  the  by-laws  passed 
nil  the  subject.  A  corporation  we  know  's  not  audiorised  to  levy 
taxes  exc  pt  so  far  as  this  power  is  expressly  conferred  on  it  by  its 
charter,  but  at  the  same  time  it  is  necessary  to  place  an  interpreta- 
tion on  the  terms  conferring  this  same  power,  which  is  not  so 
rigorous  that  it  can  destroy  and  nullify  the  intention  of  the  legis- 
lator. 

[The  learned  judge  then  considered  tlie  other  objections  raised 
by  the  appellants  and  continued,  p.  189]  : 

On  the  whole,  the  majority  of  this  court  is  of  opinion  that  the 
council  of  the  city  of  Montreal  had  the  power  of  passing  the  by-law 
ill  (juestion  and  of  imposing  the  tax  therein  contained,  and  that  the 
judgment  of  the  Superior  Court  supporting  it  is  correct,  and  it  is 
therefore  affirmed  with  costs  against  the  appellant. 

m 

DouioN,  C.  J: — 

If  it  were  not  for  the  importance  of  this  case,  J  ohould  not  be 
disposed  to  add  a  word  to  what  has  been  said.  But  in  view  of  the 
constitutional  (luestion  which  has  been  raised,  I  may  state 
[190]  briefly  the  reasons  why  it  seems  to  me  that  the  judgment  should 
becontirmed.  In  the  first  place,  ferries  between  two  points  within  a 
province  are  under  the  jurisdiction  of  the  local  Legislature.     This 
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1888  ia  (jiiitu  ck'iif  from  the  terms  of  article  13  of  sect,  91,  B.  N.  A   Act 

by    wliich   ferries  between  a  province  and  a  foreign  country,  or 

between  two  provinces  are  placed  under  the  jurisdiction  (f  tlia 

Dominion    Legishiture.     It    follows    that  ferries  between   iMiiutj 

within  a  province  come  under  the  powers  conferred  upon  tliu  local 

Legislatures.     Uut   tliat  is  not   all.  ;)aragrai)h  1(J  of  sect  1(2 

<i.B.,  t^uKBKc.  "generally  all  matters  of  a  merely  ...i-ai  or  private  nature  in  Lho 

Dorion,  O.J.    province"   are  assigned  to  the  local  Legislatures.     A  ferry  between 

two  pcjints  in  a  province  is  surely  a  matter  of  a  local   or  iiiivivtu 

nature.     It  also  appears,  on  reference  to  the  statutes,  that  lliocity 

possessed  the  power  to  tax  ferries  prior  to  confederation,  auJ  tiiat 

*        law  has  never  been  repealed.     There  can  be  no  doubt,  thurofore, 

that  the  provincial   Legislatures  have  the  iia[ht  to  regulate  feriios, 

within  the  Province. 

As  to  the  by-law  being  passed  u  dor  tlie  37  Vict.,  although  tJie 
original  Acts  are  replaced  by  the  new  Act,  the  provisions  of  theoM 
Acts  are  not  considered  as  repealed.  The  consolidation  ia  ;i  coir 
tinuation  of  Uwm. 

As  to  the  jurisdiction  of  the  harbour  commissioners,  that  does 
not  interfere  with  the  control  of  th'  'ty.  The  harbour  commis- 
sioners by  their  charter  are  excludec  i  levying  a  tax  upon  ferry 
boats  plying  within  nine  miles  from  .  loy.  What  wa-  ihe  ohject 
of  that  exception.  It  was  because  these  boats  were  already  subject 
to  taxation  by  the  city  of  Montreal.  Ihe  harbour  commissioners 
have  power  to  tax  proprietors  of  vessels  who  bring  such  vessels  to 
the  harbour  of  Montreal  The  corporation  of  the  city  have  a  right 
to  tax  the  owners  of  properties  extending  to  the  river. 

Furt'ier,  it  has  been  decided  by  the  majority  of  this  Court  that 
the  Lo<{isla'ure  of  the  Province  has  the  rii»ht  to  tax  the  proprietors 
of  foreign  vessels  doing  business  within  the  province.  (1)  If  so,  it 
it  certainly  has  a  right  to  tax  ferry  companies  ru?ining  boat.i 
between  points  within  the  province. 

I  am,  therefore,  of  opinion  that  the  judgment  should  })e  con 
firmed,  iirst,  because  this  was  an  Act  relating  to  a  matter  of  a  local 
and  municipal  nature  ;  it  was  the  exercise  of  a  power  existing  be- 
fore confederation  and  never  repealed  ;  and,  moreover,  the  right 
of  the  local  Legislatures  to  tax  ferries  within  the  province  is  clear 
from  the  terms  of  the  B.  N.  A.  Act  itself. 

[Te.ssier,  J.,  did  not  deliver  any  separate  judgment.] 


(1)  See  North  British  and  Mercan- 
tile Fire  awl  Life  Insurance  Co.,  v. 
Lambe,   M.  L.  R.  1  Q.  B.  122,  and 


S.  C.  sub.  nom.  Bank  of  Toronto  v. 
Lambe,  12  App.  Cas.  575,  ante,  p.  7 
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Oq  the  eighteenth  of  April,  1883,  the  plaintiff  begun  an  action    Movtrkal 
aL'aiiist   tho  dofon'lant   anil    made    the  Attorney-General   i»f   the   s^ui.kuiouC. 
Province  of  Quebec  a  party.     Thi?  plaintiff  allej^ed  that  the  defend-       Quebkc. 
fl9]anh,  a  municipal  corporation,  had  boon  authorised  by  an  Act    LonvnKer,  J 
of tlie  provimiiil  Legislature,  39  Vict.,  c.  62,   to  impose  an  annual 
tftx  on  tho  vessels  or  steanib  lats  which  carry  for  hire  passengers  in 
thecltv  of  Montreal  from  any  place  situated  at  a  distance  of  inor* 
than  nine  milei  from  the  city;  that  llio  defendant  had   imposed  a»'. 
animil  tax  of  §200  on  tho  plaintilf  and  hid  attemplod  to  collect 
tho  iiinoiuit  by  moms  of  a  warrant  of  distress  issued  fro.n  tho  Court 
(if  the  Recorler  of  the  said  city  ;   that  tho  said  Act,  39  Vict.,  c.  52, 
and  tiie  said   by-law    are   ultra  vires,  unjust  and  unconstitutional : 
1.  Bucame  they  impose  a  tax  which  is  not  uniform  on  things  of  the 
Bftmo  nature.     2.   Because  th  ■  Federal  Parliament  ahme  I'as   the 
right  of  making  regulations  as  to  wha'  affects  commerce  and  naviga- 
tion.    3.   Because  tho  tax  in  question  is  an  indirect  tax,  while  the 
provincial  Logis'ature  can  only  impose  a  direct  tax.     4.  Because  tho 
defendant  cannot  imi>ose  any  tax  outside    of  its  limits,   and  the 
hirbour  not  being  within  tho  limits  of  tho  city  of  Mcuitreal  it  cannot 
tax  vessels  wlucli  are  found  there      It  was  prayed  that  the  said  Act 
and  the   sriid   by-law  might   be  declared  ultra  vires  and  unconsti- 
tutional and  that  the  defend mt  should  be  forbidden  to  collect  the 
said  tax 

Tlie  defendant  pleaded  (1)  that  the  Act  .and  the  by-law  attacked 
were  constitutional  and  that  they  had  the  right  to  impose  the 
tax  as  they  had  done;  (2)  that  three  months  having  exjnred  since  the 
by-law  was  put  in  force  the  right  to  attack  it  was  gone. 

Tlio  Attorn  jy-General  of  the  province  of  Quebec,  having  appeared, 
answered  the  action  in  like  manner  by  maintaining  the  coostitution- 
ality  of  the  Act  of  th»  provincial  legislature 

It  was  admitted  that  the  wharves  to  which  the  vessels  of  the 
plauitiff  came  were  the  property  of  the  corpora' ion  of  the  harbour 
commissioners. 

The  action  was  dismissed  by  the  following  judgment  : 

Tlie  Court,  etc. 
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SUPEKIOI!  C, 

L<  raiifrer,  J. 


1888  Stateiueiit  of  facts    : 

LoNoiKvir.        ['^^]  Whereas  the  defendant  is  authorised  by  the  first  section  of 
Navioatio.v    chapter  52  of  the  39  Victoria,  to  levy  an  annual  tax  on  fenies  or 

COUPANV  .  I  ^  ■>  ui 

v.  steam  ferryboats  which  carry  in  the  city  for  hire  travellers  from  any 

MoNTHK  u      plft^^e  not  being  at  a  distance  of  mne  miles  ; 

Whereas  the  plaintiff,  a   nasfigation  company,   possessed  at  thu 

periods  mentioned  in  the  declaration  ferryboats  carrying  for  hiro 
travellers  from  Longueuil  to  the  wharf  of  the  harbour  of  Moiitreftl 
within  the  distance  above  mentioned  ; 

Whcrea:.  the  Act  above  cited  is  within  the  powers  confeirod  en 
the  provincial  legislature  in  virtue  of  section  92  of  the  Britiiili 
North  America  Act  ;  that  consequently  the  defendant  in  enuctin;' 
the  above  by-law  has  acted  within  the  limits  of  an  authority  law- 
fully constituted  ; 

Whereas  alfhough  the  harbour  is  not  included  within  the  limits 
of  the  city,  yet  the  defendant  possesses  in  virtue  of  the  Act  above 
cited  a  right  of  taxation  over  the  ferryboats  of  the  plain  till  ;  and 
wheieas  that  Act  being  constitutional  and  the  deed  of  a  coiujjetent 
power  the  defendant  is  allowed  to  take  advantage  of  it  ; 

Whereas  in  virtue  of  section  12  of  chapter  53  of  the  42  and  4:) 
Victoria  the  quashing  of  any  by-law  made  by  the  defendants 
must  be  asked  for  within  three  months  from  the  time  such  by-law 
comes  in  force,  and  the  only  exception  that  can  be  made  is  when 
such  a  by-law  is  unconstitutional  or  ultra  vires,  which  is  not  tho 
case  in  the  present  instance  ; 

Wbereas  there  is  no  proof  that  the  said  by-law  is  exaggerated 
ad  unjust ; 

Whereas  the  plaintiff  has  not  established  its  claim  ; 

Sustains  the  defence  of  the  defendants  and  dismisses  the  action 
with  costs. 


saes  the  action 
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HER  MAJESTY  THE  QUEKN, 


AND 


TH  E  BANK  OF  NOVA  SCOTIA,  lt  ai.., 

(Liquidators)  Respondents. 

I  I'll  All  eal  from  the  .Sfpjvjn*  Ctnirt  of  Prince  Edwanl  Island, 

[Jieporfed  11  (an.  S.  C.  li.  l.\ 

Prerogative  of  Croicti — Insolvent  bnik. 

The  Queen  is  the  head  of  tue  constitutional  govemuient  of  Canada, 
and  in  matters  affecting  tlie  Dominion  at  large  her  pre- 
rogatives are  exercised  by  the  D(jminion  Government. 

The  prerogative  priviUge  to  priority  over  other  creditors  of 
e(|ual  degree  belongs  to  the  Crown  as  representing  the  Domin- 
ion of  Canada,  when  claiming  as  a  creditor  of  a  Provincial  cor- 
poration in  a  Provincial  court  (1), 

Appeal  from  an  order  or  decision  of  the  Sujireme 
Court  of  Prince  Edward  Island,  made  aud  given  on  the 
third  day  of  November,  A.  D.  1884.  The  following  is 
the  i^pecial  case  : — 

"  Tlie  President,  Directors  and  Company  of  the  Bank 
of  Prince  Edward  Island  "  were  a  banking  corporation, 
incorporated  by  the  Legislature  of  Pnnce  Edward  Island 
by  nn  Act,  passed  in  the  year  one  thousand  eight  hun- 
dred and  forty-four,  intituled :  "An   Act  to   incorporate 

* Pretent --Sir  W.  J.  RiTCHiK,  C.  J.,  and  Stuo.no,  Foikniku,  Hbnrt 
«nd  Tascuehbau,    JJ. 

(1)  [See  next  case  ] 


1886* 


Appellant;    f^^'^^ 
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1885        sundry  persons  by   the  name  of  '  The  President,  Direc- 
The^ken    tors    and    Company    of  the    Bank   of  Prince   Edward 
The  Bank  of  Island.'  " 
Nova  Scotia,      ipj^^  ^^^^  company,  from  the  time  of  its  incorporation 


Ini'Mi!] 


Sep.  C. 
Canada. 

Statement. 
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'1        .1 


[V^   -I 


[3]  until  its  insolvency,  hereinafter  mentioned,  transacted 
a  banking  business  in  Prince  Edward  Island. 

On  the  first  day  of  July,  A.D.  1873,  Prince  Edward 
Island  became  part  of  the  Dominion  of  Canada. 

The  Bank  of  Prince  P^dward  Island  never  came  under 
the  provisions  of  any  of  the  br  '  ing  Acts  of  the  Par- 
liament of  Canada,  but  the  Par.  iment  acknowledged  its 
existence  by  the  passage  of  an  Act,  in  the  forty-tiftli 
year  of  the  present  reign,  cap.  56,  intituled  :  "  An  Act 
for  the  Relief  of  the  Bank  of  Prince  Edward  Island." 

The  said  Bank  of  Prince  Edward  Island  became  insol- 
vent and  on  the  nineteenth  day  of  June,  A.D.  1882, 
an  order  was  made  by  the  Hon.  James  Horsfield  Peters, 
one  of  the  judges  of  the  Supreme  Court  of  Prince 
Edward  Island,  for  the  winding-up  of  the  said  bank, 
under  the  provisions  of  the  Act,  45  Vict.,  c.  23,  intituled  : 
"  An  Act  respecting  insolvent  banks,  insurance  compan- 
ies, loan  companies,  building  societies  and  trading  corpora- 
tions." 

The  Bank  of  Prince  Edward  Island,  at  the  time  of  its 
insolvency,  was  indebted  to  Her  Majesty  in  the  sum  of 
$93,494.20,  being  part  of  the  public  moneys  of  Canada^ 
which  had  been  deposited  by  several  departments  of  tlie 
Government,  to  the  credit  of  the  Receiver-General. 

The  respondents  do  not  deny  that  the  bank,  at  tl\e 
time  of  its  insolvency,  owed  Her  Majesty  $93,496.20  of 
the  public  moneys  of  Canada,  deposited  to  the  credit  of 
the  Receiver-General,  and  the  only  question  arising  for 
decision  now  is  :     Is  Her  Majesty   entitled  to  be  paid  in 
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full  ?    In    other   words,   is  Her   Majesty  a   privileged        igss 
creditor,  or  must  she  rank  as  an  ordinary  creditor  and   thkOubkn 
take  a  pro  rata  amount  ?  T„g  b'^j,^  <,, 

It  is  agreed  between  Her  Majesty  and  the  respondents  Nova  Sootia. 
that  the  question  to  be  raised  and  decided  on  the  present 
appeal  shall  be : — 

Is  Her  Majesty,  in  her  Government  of  Canada,  entitled 
[4]  to  be  paid  the  full  amount  of  the  said  indebtedness  of 
the  insolvent  company  to  her,  in  priority  to  the  simple 
contract  creditors  of  the  said  insolvent  company  ? 

If  the  Supreme  Court  of  Canada  decide  that  Her 
Majesty  is  so  entitled,  then  the  appeal  is  to  be  allowed, 
and  the  respondents  ordered  to  pay  the  said  indebted- 
ness in  full. 

Tiie  Bank  of  Prince  Edward  Island  became  insolvent, 
and  the  winding-up  order  was  made  on  the  19th  June, 
1882. 

The  first  claim  filed  by  the  Minister  of  Finance,  at  the 
request  of  the  respondents,  did  not  specially  notify 
the  liquidators  that  Her  Majesty  would  insist  upon  her 
privilege  of  being  paid  in  full. 

Two  dividends  of  15  per  cent,  each  were  afterwards 
paid,  and  on  the  28th  of  February,  1884,  there  was  a 
balance  due  of  $65,42G.95,  over  and  above  the   $30,000. 

On  that  day  (28th  February,  1884),  Mr.  Hodgson 
acting  for  the  Crown,  notified  the  respondents  that  Her 
Majesty  intended  to  insist  upon  her  prerogative  right  to 
be  paid  in  full. 

At  the  time  of  serving  this  notice  the  lic^uidators  had 
in  their  hands  a  3um  sufficient  to  pay  Her  Majesty's 
claim  in  %11. 

A  more  formal  demand  for  preference  was  made  on  the 
17th  March,  1884. 


'M 


m 


1 

i 
1 

! 

'  1    ! 

1      . 

( 

!  i 

i: 

j    ' 

! '  ■ 

I  j 

I I 

i  • 
t 


lit 


\  ■  1 


I  i 


>.  I 


i    '! 


I   I  ;  - 


I  ' 


!  I 


i 


V'  ■!  • 


394 


SUPREME   COURT  OF   CANADA. 


Nova  Scotia. 

Sup.  C. 
Canada. 

Stutement. 


Sri 

■■■   i 

1 ' 

i'  j 

If 

:i,. 
}■'[.']]: 

i 

■  [''''.\ 

!  1 ! 

:-r:-!j,i-'^ 


;■!■■'■ 


fl 


1888  The  objections  to  Her  Majesty '.s  claim  (filed  by  leave 

Th«Qdekn   of  Mr.  Justice  Peters)  were  heard  before  him.    The  lirst 
The  bInk  of  objection  is  :— 

"  That  Her  Majesty  the  Queen,  represented  as  afore- 
said "  (by  the  Minister  of  Finance  and  the  Receiver- 
General)  "  has  no  prerogative  or  other  right  to  receive 
from  the  liquidators  of  the  above-named  banking  com- 
pany the  whole  amount  due  to  Her  Majesty,  as  claimed  br 
the  proof  thereof ,  dated  the  8th  day  of  March,  A.D.  1884, 
9'  d  has  only  a  right  to  receive  dividends  as  an  ordinary 
[5]  creditor  of  the  above-named  banking  company." 

This  objection  was  allowed. 

From  the  order  allowing  this  objection,  an  appeal  was 
taken  (under  sect.  78  of  45  Vict.,  c.  23)  to  the  Supreme 
Court  of  Prince  Edward  Island. 

That  court,  by  order  dated  4th  November,  1884, 
affirmed  Mi*.  Justice  Peters'  order,and  dismissed  theappeal. 

Permission  to  appeal  to  the  Supreme  Court  of  Canada 
from  this  order  was  granted  by  Mr.  Justice  Strong  on 
the  26th  day  of  November,  1884. 

0.  W.  Burbidge,  Q.C.,  and  E.  J.  Hodgson,  Q.C.,  for 
appellant : 

The  Queen,  as  the  head  of  the  Government  of  Canada 
is  invested  with  all  her  prerogatives,  and  will  not  be  held 
to  be  deprived  of  any  of  them  by  parliament,  unless  the 
intention  to  do  so  is  expressed  in  explicit  terms,  or  the 
inference  is  inevitable  (1) ;  Lenoir  v.  Ritchie  (2) ;  Gush- 
ing V.  Dupuy  (3) ;  Johnston  v.  Minister  and  Trustees  of 
St  Andrew's  Church  (4);  Thebergev.  Landry  (5) ;  Marquis 
of  Hartington  v.  Bowerinan  (6). 


(1)  31  Vict.   c.   1.  8.  7  (33) ;  [R.  S, 
C.  c.  1,  8.  7  (46)] 

(2)  3  Can.    S.CR.  675;    ante  vol 
1,  p.  488. 


(3)  6  App.  Cab.  409 ;  arUe  vol.  1, 
p.  252. 

(4)  3  App.  Cas.  159. 


(5)  2  App.  Cas.  102 ;  ante  vol.  2,  p.  1. 
(fi)  Ir.  Rep.  2  C.  L.  683. 
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The  court  below  conceived  itself  bound  by  the  wind-         iggs 
in<yup  Act,  45  Vict.,  e.  23,  to  order  the  distribution  of   thkQukkk 
the  assets  equally,  even  as  against  the  Queen.  rp^g  3";^,^  qj. 

Now  we  admit  that  the  Crown  is  bound  by  a  statute  Nova  Scotia. 
"  made  for  the  public  good,  the  advancement  of  religion 
and  ju-^tice,  and  to  prevent  injury  and  wrong,"  without 
[6]  being  expressly  named  :  Bac.  Abr,  (1) ;  The  King  v. 
Wright  (2).  But  the  statute  under  which  this  insolvent 
bank  is  being  wound  up  (45  Vict.  c.  23)  is  not  a  statute 
■within  these  exceptions. 

In  re  Henley  <fe'  Co.  (3)  is  decisive  upon  the  question  at 
issue  in  this  case  (4). 

The  court  below  decided  that  the  prerogative  right  to 
he  paid  in  full  is  in  the  Government  of  Prince  Edward 
Island,  to  the  exclusion  nf  the  Queen  in  her  Government 
of  Canada,  and  that  had  this  been  an  indebtedness  to 
the  former  Government,  and  proper  proceedings  taken  to 
make  it  a  record  debt,  it  would  have  been  entitled  to 
preference  over  all  other  creditors. 

The  learned  Judge,  in  the  court  below,  has  misappre- 
hended the  preamble  to  the  British  North  America  Act, 
when  he  says :  "  It  is  true  that  the  Provinces  have 
given  executive  power  to  the  Dominion  over  subjects 
before  belonging  to  them,  but  by  the  convention  recited 
in  this  preamble  they  are  to  have  a  constitution  similar 
to  that  of  England  regarding  lier  colonies,  with  respect 
to  the  subjects  retained,  and,  if  so,  the  Lieutenant-Gover- 
nors must  have  the  Queen's  prerogative  still  vested  in 
them." 
[7]  It   is  not   the   Provinces,   but   the   Dominion   of 


(1)  Prerogative  (E)  5. 

(2)  1  A.  &  E.    434. 


(3)  9  Cli.  D.  WJ. 

(4)  See  also  In  re  Oriental  Bank  Cor- 
poration, 28  Ch.  D.  043. 
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1885        Canada,  which  the   preamble  declares,  is  to  have  a  con- 
TheQukkn    stitution  "similar   in  principle   to    that  of  th-     United 
Thi  Bank  ok  Kingdom  ;  "  City  of  Fredericton  v.  The  Queen.  (1). 
NovA_SooTiA.      rpj^g   ^1^^]^  judgment  of  the  court  below  is  based  on 
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this  fallacy. 

The  fact  of  the  insolvent  bank  being  a  local  institution 
does  not  affect  the  question  to  be  decided.  If  moneys 
due  to  the  Grown  were  in  the  possession  of  (i  commercial 
firm  or  private  individuals,  residing  and  doing  busine-is 
in  Prince  Edwai'd  Island,  and  they  became  insolvent,  the 
Queen  would  not  be  deprived  of  her  prerogative  right 
to  be  paid  in  preference  to  other  creditors,  on  the  ground 
that  the  commercial  firm  or  the  private  individual  had 
never  been  brought  under  the  control  or  influence  of  the 
Dominion  Government. 

R.  Fitzgerald,  Q  C,  and  A.  Peters,  for  respondent. 

The  Crown's  claim  to  a  preference  arises  under  what 
are  termed  the  minor  prerogatives  of  the  Crown,  which 
do  not  extend  to  this  Province.  See  Attornej/ -General 
V.  Judah  (2). 

The  right  of  the  Crown  in  relation  to  all  such  minor 
prerogatives  can  only  be  exercised  in  Prince  Edward 
Island  by  the  Queen  in  her  Government  thereof,  and  for 
the  benefit  of  the  Province.  This  would  clearly  have 
been  the  casp  before  confederation,  and  there  is  nothing 
in  the  British  North  America  Act  conferring  on  the 
government  of  Canada  the  right  to  exercise  these  prero- 
gatives. 

The  autonomy  of  the  provinces  is  preserved  by  tlie 
British  North  America  Act,  and  their  several  Lieutenant- 
Governors   represent  the  Queen  in  the  performance  of 

(I)  3  Oin.  9.  C.  R    pp.  505,  560;  ante  vol.  2,  pp.  27,  53. 
(2)  7  Legal  Newa,  147. 


If  :i 


SUPREME   COURT   OF   CANADA. 


397 


Sup.  C. 
Canada. 

Argument. 


many  executive,  prerogative  and  administrative  acts.     It        iggs 
is  contended   that   the  prerogative  here  claimed  (if  it    Thb^kn 
[8]  exists)  is  vested  in  the  Lieutenant-Governor,  and  can-  ,j,^^  ^^^^  ^^ 
not  be  exercised  both  by  the  Provincial  and  the  Dominion  Nova  Scotia. 
Governments.      If  such  a  right  existed  in  both  Govern- 
ments their  several  interests  might  clash,  and  in  case  of 
deficiency  of  assets,  must  clash.      Supposing  such  a  con- 
test, can  it  be  contended  that  the  provincial  prerogative, 
which  existed  previous  to  confederation,  has  been  taken 
away  without  express  enactment :     Attorney -General  v. 
Mercer  (!) ;  Holmes  v.  Reg.{^). 

At  confederation  only  such  of  th^  prerogatives  as  were 
necessaiy  for  carrying  on  the  general  government  of 
Canada,  became  vested  in  the  Governor-General,  and  the 
prerogative  right  to  a  preference  here  claimed  is  not 
necessary  for  such  purpose. 

The  Crown's  claim  in  this  case  clearly  arises  out  of  a 
simple  trading  contract,  the  Crown  dealing  with  the 
bank  as  an  ordinary  customer,  and  in  such  case,  we  con- 
tend the  Crown  has  no  privilege  over  any  other  creditor. 
Attorney -General  v.  Black  (3);  Monk  v.  Oxdmet  {4i). 

Hodgson,  Q.  C,  replied. 

RiTCUiE,  C.  J  : — 

The  debts  due  by  the  insolvent  bank  to  "  the  various 
persons  and  corporations"  are  due  by  simple  contract 
only. 

The  ground  up  an  which  Mr  Justice  Peters  has  rested 
his  judgment  is  stated  by  him  as  follows  : 

"  I  have  now  gone  through  the  various  points  raised 
by  the  issues,  and  I  wish,  to  observe,  that  although  some 
of  my  observations  may  apply  to  provincial  banks  and 


(1)  5  Can.  S.  0.  R.  638  ;  ante  vol.  3,  p.  16. 

(2)  8  Jur.  N.  S.  76. 


(3)  Stewart's  Rep.,  825. 

(4)  19  L.  C,  Juri«t.  71. 
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1885        corporations  generally,  the  ground  on  which  I  rest  n\y 

The^ebn    decision  is,  that  the  insolvent  bank  is  a  purely  local  insti- 

The  Bank  of  ^^"tion,  never  brought  under  the  control  or  influence  of 

Nova  Scotia,  ^j^g  Dominion  Government,  in  any  way,  and  whose  claim 

Canada      ^^'  therefore,  a  civil  right  of  a  merely  local  and  private 

J,.     - — ■        nature,  in  this  province.     Whether  a  provincial  bank, 

—        holding  its  charter  from  the  Dominion  Government,  or 

brought  under  the   Dominion  Bank  Act,  would  occupy 

the  same  position  is  a  question  not  before  me,  and  on 

which  I,  therefore,  express  no  opinion. 

"  The  claim  of  the  Crown  must  be  dismissed  with 
costs,  and  I  oider  that  the  costs,  when  taxed,  be  deducted 
from  the  dividend  now  ready  to  be  paid  to  the  Receiver 
General  of  the  Dominion." 

This,  it  appears  to  me,  is  conclusively  answered  in  the 
factum  of  the  appellant,  where  it  is  said  : 

"  The  appellant  contends  that  the  fact  of  the  insolvent 
[10]  bank  being  a  local  institution  does  not  affect  the 
question  to  be  decided.  If  moneys  due  to  the  Crown  were 
in  thepossessionot' acommercial  firmor private-individuals, 
residing  and  doing  business  in  Prince  Edward  Island, 
and  they  became  insolvent,  the  Queen  would  not  be  de- 
prived of  her  prerogative  right  to  be  paid  in  preference 
to  other  creditors,  on  the  ground  that  the  commercial 
firm  or  the  private  individuals  had  never  been  brouglit 
under  the  control  or  influence  of  the  Dominion  Govern- 
ment." 

I  do  not  think  there  can  be  a  doubt  that  the  Crown  is 
entitled,  at  common  law,  to  a  preference  in  a  case  such  as 
this,  for  when  the  rights  of  the  Crown  come  in  conflict 
with  the  right  of  a  subject  in  respect  to  the  payment  of 
debts  of  equal  degree,  the  right  of  the  Crown  must  pre- 
vail, and  the  Queen's  prerogative  in  this  respect,  in  this 
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Dominion  of  Canada,  is  as  exclusive  as  it  is  in  England,        1886 
the  Queen's  rights  and  prerogatives  extending   to  the    TheQueeh 
colonies  in  like  manner  as  they  do  to  the  mother  country.  Tj,g  gj^j^^  q, 
[The   learned  Judge    then  discussed   the    question  of  Nova_Scotia. 
laches  and  the  authoiities  as  to  the  prerogative   of  the      0^^^^,^. 

Crown,  and  continued,  p.  14  :— ]  RitchiM^-  J- 

The  learned  judge,  in  the  court  below,  referred  to  what         — 
i  smlin  Attorney-GeTieral  y.  il/ercer(l),  as  to  the  Lieu- 
tenant-Governors of  provinces  representing,  in  a  limited 
manner,  the  Crown.     To  all  that  I  said  in  the  case  refer- 
red to  by  the  learned  judge  I  still   adhere,  but  what  I 
then  said  has  no  bearing  on  the  present  case,  but  must  be 
read  with  reference  to  the  cases  I  was  then  considering- 
In  regard  to  the  case  before  us,  I  may  siy  I   can  discover 
nothing  in  the  British  North  America  Act  which  takes 
away  from  Her  Majesty  the  prerogative  right  in  regard 
to  debts  due  Her  Majesty  in  the  Dominion  of  Canada, 
of  an  Imperial  character,  or  in  relation  to  the  Govern- 
ment of  Canada. 

No  question  arises  in  this  case  as  to  the  rights  of  the 
local  Government,  should  it  be  a  creditor,  or  of  the  re- 
lative rights  of  the  Dominion  and  Provincial  Govern- 
ments, should  both  be  creditors,  with  assets  only  .«-ufficient 
to  pay  one,  as  has  been  suggested.  It  will  be  quite  time 
enough  to  deal  with  these  questions  when  they  arise. 

Stiiong,  J : — 

Four  questions  are  raised  by  this  appeal.  First,  the 
right  of  the  Crown,  claiming  as  a  simple  contract  credi- 
tor, to  priority  over  other  creditors  of  equal  degree,  as  a 
general  rule,  of  English  law,  is  disputed.  Secondly, 
assuming  the  Crown  to  have  this  right,  according  to  the 
general  rule,  it  is  denied  that  such  a  prerogative  privilege 

(1)  6  Can.  S.  C.  R.  538  ;  ante  vol.  3,  p.  l(i. 
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IMS        appertains  to  the  Crown,  as  representing  the  Dominion 
ThiTqukkn    of  Canada,  when  claiming  as  a  creditor  of  a  provincial 
Thi  Bank  of  f  ^  5]corporation  in  a  provincial  court.  Thirdly,it  is  insisted 
Nova  Scotia,  ^.j^^^  ^he  priority   of  the  Crown,  even  if  it  exists  and 
(^NADA      applies   in  favour  of    the  Crown  in  its  Government  of 
Canada,  as  regards  ordinary  proceedings  for  the  recovery  of 
debts  at  common  law,  is  taken  away  by  the  Act  of  Parlia- 
ment, 45  Vict.  c.  23,  under  which  the  present  proceedings 
in  insolvency  are  being   taken.      And   lastly,  it  is  unred, 
that  failing  all  of  the  preceding  contentions,  the  Crown 
has,  in  the  present   instance,  by  the   form  in  which  its 
claim  was  made  and  by  the  acceptance  of  the  two  divi- 
dends already  declared,  waived  its  right  to  be  preferred 
to  other  simple  contract  creditors. 

In  my  opinion,  the  Crown  is  entitled  to  succeed  on 
every  one  of  these  points,  and  that  upon  authority  so 
clear  and  decisive  as  to  leave  little  room  even  for  argument 
on  the  part  of  the  liquidators. 

The  rule  of  law  formulated  in  the  maxim,  quando  jus 
domini  regis  et  subditi  concurrunt,  jus  regis  praiferri  debet 
we  find  propounded  by  Lord  Coke,  in  9  Rep.  129,  and 
also  in  Co.  Litt.  30b,  and  recognized  in  many  later  au- 
thorities (1);  and  its  existence  at  the  present  day,  as  a 
well  established  principle  of  the  constitutional  law  of  the 
Empire  relating  to  the  royal  prerogative,  was  distinctly 
recognized  and  acted  on  by  the  English  Court  of  Appeal 
in  the  late  case  of  In  re  Henley  if-  Co.  (2)  decided  as  re- 
cently as  3879.  This  case  of  In  re  Henley  it  Co.,  (2)  has 
been  said,  not  to  be  a  decision  upon  the  point  in  question, 
but  a  mere  dictum.  This  is  not  so,  for  the  report  of  the  case 
itself,  as  well  as  later  judicial  recognition  and  comments, 
show  that  the  right  of  the  Crown,  as  a  simple  contract 

(I)   Giles  V.    Orover,  9   Bing.  128  ;  Rex  v.  Edwards,   9   Ex.   32,    628 ;  5 
Bacon's  Ab.  658. 

(2)  9  Ch.  D.  469, 
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creditor,  to  priority  over  otiier  simple  contract  creditors,        1886 
was  one  of  the  rationes  decidendi  upon  which  all  of  the   TnE«itKRN 
[16]  three  eminent  judges  who  decided  it  proceeded.   That  t,,^  y^jj^  or 
case  arose  under  a  "  winding-up  "  proceeding  under  the  ^"^'^  SooriA. 
Companies'  Act,  1862.     The  claim  of  the  Crown  was  for 
arrears  of  income  tax,  in  respect  of  which  it  liad  a  right 
of  distress.     Vice-Chancellor  Malins,  in  a  long  judgment, 
which  need  not  be  particularly  referred  to,  held  that  the 
Crown  was  only  entitled  to  payment  out  of  the  assets  of 
the  company,  ratably  with    other  creditors  of  like  de- 
cree.   The  Crown  appealed,  and,  although  the  arguments 
of  counsel  are  not  given  in  extenso  in  the  report,  it  is 
apparent,  from  the  authorities  cited,  that  the  right  of  the 
Crown  was  rested,  not  merely  on  the  statutory  right  of  dis- 
tress, but  also  on  the  general  preference  which  is  now  in 
question  ;  and  that  the  judgment  of  the  court  proceeded 
as  much  on  one  of  these  grounds  as  on  the  other,  is  ap- 
parent from  the  language  of  the  learned  judges, 

James,  L.J.  says : — "  But  if  the  matter  is  treated  as  a 
matter  solely  of  administration  of  assets  under  the  direc- 
tion of  the  court,  I  think  it  is  also  right.  Whenever  the 
right  of  the  Crown  and  the  right  of  a  subject  with  respect 
to  the  payment  of  a  debt  of  equal  degree  come  into  com- 
petition; the  Crown's  right  prevails.  Whether,  there- 
fore, the  debt  is  treated  as  a  debt  of  record,  or  of  specialty, 
or  of  simple  contract,  there  being  a  right  of  priority  in 
the  Crown,  it  is  right  that  the  debt  should  be  paid." 

Brett,  L.J.  says  : — "  But  suppose  we  regard  it  merely 
as  a  simple  contract  debt ;  then  in  the  administration  of 
the  assets  of  the  company  the  Crown  comes  into  competi- 
tion with  the  other  simple  contract  creditors,  and  then 
the  other  prerogative  to  which  I  have  alluded  comes  in. 
namely,  that  in  competition  with  subjects  the  right  of  the 

(26) 
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isK.-.        Crown  luu.st  prevail.     Therefore,  in  whichever  way  we 
ThkQi'rkn    look  at  the  question,  I  think  the  Crown  ought  to  be  paid 


V. 


Thi  Bank  ok  ^^is  debt  in  priority." 

Nova  HcoTiA.      Cotton,  L.  J.  conoluiles  his  judgment  as  follows : — "  But 
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it  the  case  is  looked  at  as  one  in  which  the  Crown  sub- 
mits to  come  in  under  the  administration  of  assets  in  the 
winding-up,  there  is  still  the  right  which  the  Crown  has, 
when  in  competition  with  other  creditors,  of  being  paid  in 
priority." 

[17]  These  extracts  show  conclusively,  that  the  princi- 
ple now  disputed  was  one  on  which  the  judgment  hi  ve 
Henley  li-  Co.  (1)  was  based  by  all  the  judges  who  took 
part  in  the  ultimate  decision  of  that  case.     Further,  if  any- 
thing additional  is  wanting  to  show  that  what  the  jiul;,'o> 
who  decided  In  re  Henley  <i-  Co.  (1)  say  in  the  quotations 
before  given  were  no  mere  dicta,  the  case  of  In  re  Oriental 
Jiank   Corporation  ^2)  may  be  cited.     Chitty  J.,  who 
decided  the  la.st-nientioned  case,  rel'errino:  to  In  re  Hcnhnj 
<£'  Co.  (1)  says:  — "  In  that  case  there  were  two  prerogatives 
brought  into  (|uestion  the  one  was  the  prerogative  of  the 
Crown,  when  assets  had  to  be  administered,  to  priority 
over  the   subject.     It  was  held   that  that  priority  was 
not  taken  away." 

And  awiin  : — "  Now  the  fund  tobeaduiinistei'ed  would 
consist,  by  virtue  of  the  decision  in  In  re  Iletdey  d-  Co.  (1) 
of  the  whole  of  the  assets  of  the  company,  if  the  Crown 
came  in  under  the  liquidation,  and  sought  to  prove,  and 
the  Crown  would  then  retain  't^  right  of  priority  as 
against  the  other  credit  »rs. 

These  observat".  iv.  Justice  '"bitty  show  that  he 

recognized  the  auti      ity  of  In  re  ilenley  <&  Co.  (1)  as 
determining  the  point    .hic^  now  calls  for  decision  ;  but. 


(1)  9  Ch.  D.  469. 


(2)  28  Ch.  1).  643,  «48. 
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further  than  this,  it  appears  that,  without  question  by  the         luss 
counsel  for   the   liquidator,    Mr.   Justice   Chitty   acted    theTJukrn 
on  this  view  of  the  effect  of  In  re  Henley  <t-  Go.  (1)  and  rp^^  g^jj^  q, 
in  this  siime  case  of  In  re  Oriental  Bank  Corporation  (2)  Nova  Hootia. 
gave  the  Crown  priority  in  respect  of  simple  contract 
debts  over  other  simple  contract  creditors. 

It  being  thus  demonstrated  by  .satisfactory  authorities 
that  the  Crown  has  the  right  of  precedence  now  claimed 
according  to  the  fundamental  doctrines  of  English  consti- 
tutional law,  is  any  distinction  to  be  made  in  applying 
such  a  rule  in  England  and  in  the  Province  of  Prince 
Edward  Island  ?  That  the  )aw  of  England  is  the  rule 
[18]  of  decision  in  the  province  has  not  been  and  can- 
not be  disputed,  nor  has  it  been  pretended  (save  as  re- 
gards the  very  statute  now  in  (juestion,  a  matter  to  be 
separately  considered  hereafter)  that  by  any  express  and 
direct  legislation,  provincial,  federal  or  imperial,  the  rights 
of  the  Crown  as  ai)plicable  in  Prince  Edward  Island,  have 
been  in  any  way  interfered  with.  Authorities  which  it 
would  be  useless  to  quote,  so  familiar  are  they,  establislx 
(hat  in  a  British  colony  governed  by  English  law  the 
Crown  possesses  the  same  prerogative  rights  as  it  has  in 
En<j[laiid,  in  so  far  as  they  are  not  abridged  or  impaired 
by  local  legislation,  and  that,  even  in  colonies  not  governed 
by  English  law,  and  which,  having  been  acquired  to  the 
OrowMi  of  Great  Britain  by  cession  or  conquest,  have  been 
allowed  to  remain  under  the  government  of  their  original 
foreign  laws,  all  prerogative  rights  of  the  Crown  are  in 
foice,  except  such  minor  prerogatives  as  may  conflict  with 
the  local  law.  The  two  decisions  of  the  Court  of  Queen's 
Beach  of  the  Province  of  Quebec,  Monk  v.  Oaiviet  (H) 


! ' 


^i  !  N 


(1)  9  Ch.  D.  469.        (2)  28  Ch.  D.  643. 
(3)  19  L.  C.  .Jurist,  71. 
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1885        and  Attorney-General  v.  Judah  (1)  may,  perhaps,  lie  re- 

TheTJuekn    ferred  to  this  distinction.     Then,  if  the   Crown's  right  of 

Thk  Bank  ok  priority  has  been  taken  away  in  Prince  Edward  Island, 

Nova  Scotia,  j^  ^^^  apart  from  the  provisions  of  tl:      Insolvent  Act, 

(Eln^ai^'      ^^^y  ^®  ^-^  some  of  the  provisions  of  the  British  North 

g  —  J      America  Act.     The  most  careful  scrutiny  of  that  statute 

will  not,  however,  lead  to  the  d'scovery  of  a  single  word 

expressly  interfering  with  those  rights,  and  it  is  a  woll 
settled  axiom  of  statutory  interpretation,  that  the  rights 
of  the  Crown  cannot  be  altered  to  its  prejudice  by  implica- 
tion, a  point  which  will  have  to  be  considered  a  little 
more  fully  hereafter  but  which  it  may  be  said  at  present 
affords  a  conclusive  answer  to  any  argument  founded  on 
the  British  North  America  Act.  Putting  aside  this  rule 
[19]  altogether,  I  deny,  however,  that  there  is  anvtliing 
in  the  Imperial  legislation  of  1867  warranting  the  least 
inference  or  argument  that  any  ri;^hts  which  the  Crown 
possessed  at  che  date  of  confederation,  in  any  province 
becoming  a  member  of  the  Dominion,  were  intended  to 
be  in  the  slightest  degree  affected  by  the  statute.  It  is 
true,  that  the  prerogative  rights  of  the  Crown  were  by 
the  statute  apportioned  between  the  provinces  and  the 
Dominion,  but  this  apportionment  in  no  sense  implies  the 
extinguishment  of  any  of  them  and  they  therefore  con- 
tinue to  subsist  in  their  integrity,  however  their  locality 
might  be  altered  by  the  division  of  powers  contained  in 
the  ne'v  constitutional  law.  It  follows,  therefore,  that 
the  Crown,  speaking  generally,  still  retains  this  right  to 
payment  in  priority  to  other  creditors  of  eijual  degree  in 
Prince  Edward  Island. 

It  is  said,  however,  that,  whilst  the  last  proposition 
may  be  true  as  regards  the  rights  of  the  Crown  as  repre- 

(1)  7  Legal  News,  147. 
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sentino-  the  provincial  government  of  the  island,  it  does         i885 
not  apply  to  the  Crown  as  representing,  as  in  the  present    thb  Quken 
case  it  does,   the   government  of  the  Dominion.     This  £^^  bank  or 
objection  is  concluded  by  authority  still  more  decisive  Nova  Scotia. 
than  tlio  former.     That  the  Crown  is  at  the  head  of  the 
(Tovorniuent  of  the  Dominion,  by  which  I  mean  that  Hei" 
Majesty  the  Queen  is,  in  her  own  royal  jierson,  the  head 
of  that  government,  and  not  her  viceroy,  the  Governor- 
General,  there  can  be  no  doubt  or  question,  for  it  is  in  so 
many  words  declared  by  sect.  9  of  the   British   North 
America  Act,  which  enacts — "  The  Executive  Government 
,  id  authority  oF  and  over  Canada  is  hereby  declared  to 
continue  and  be  vested  in  the  Queen." 

That,  for  the  purpose  of  entitling  itself  to  the  benefit 
of  its  prerogative  rights,  the  Crown  is  to  be  considered 
as  one  and  indivisible  throughout  the  Empire,  and  is  not 
[20]  to  be  considered  as  a  quasi -corporate  head  of  sev- 
eral distinct  bodies  politic  (thus  distinguishing  the  rights 
and  privileges  of  the  Crown  as  the  head  of  the  govern- 
ment of  the  United  Kingdom  from  those  of  the   Crown 
as    head   of    the    government   of    the    Dominion,   and 
again,  distinguishing  it  in  its  relations  to  the  Dominion 
and    to    the    several    provinces   of    the    Dominion)   is 
a    point    so    settled     by    authority   as    to    be    beyond 
controversy.     In    the   case   already   referred    to   of  In 
re   Oriental   Bank    Incorporation  (1)   this   very  point 
occurred,  and  the  counsel  who  opposed  the  contention  of 
the  Crown,  with  the  approval  of  the  learned  judge,  de- 
clined to  argue  it.     The  claim  of  the  Crown  there  was  to 
priority  over  simple    ontract  creditors,  in   respect  of  a 
simple  contract  debt  (amongst  others)  due  to  it  in  right 
cf  its  government  of  the  colony  of  Victoria — a  colony 


(1)  28  Ch.  D.  643. 
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18W        possessing  a  constitutional  government ;  and  the  counsel 
ThbqThin    for  tl^6  liquidator,  so  far  from  drawing  any   distinction 
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Thk  Bank  of  between  the  claims  of  the  Crown  in  respect  of  its  Im- 
NovA  wo(  TiA.  pgi-jai  rights,  or  as  representing  colonies,  and  as  repre- 
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seniing  Victoria,  say  :  "  We  are  quite  willing  to  concede 
that  the  prerogative  of  the  Crown  in  the  colonies  is  as 
high  as  in  this  country ;"  and  the  learned  judge  (Mr. 
Justice  Chitty)  says,  at  the  end  of  his  judgment :  "  Nf> 
distinction  was  drawn  in  argument,  and  very  properly, 
between  the  rights  and  prerogatives  of  the  Crown  awmg 
in  respect  of  Imperial  rights,  and  the  rights  of  the  Crowi> 
with  regard  to  the  colonies." 

In  In  re  Bateman's  Trust  (1)  the  Crown  claimed  in 
England  the  goods  and  personal  property  o*'  a  felon,  an 
for  a  forfeiture  on  a  conviction  for  felony  in  the  colony 
of  New  South  Wales  and  it  was  there  seriously  argued 
that  the  rights  accruing  to  the  Crown  under  such  for- 
feiture were  not  enforceable  in  England.  The  court 
(Bacon,  V.  C.,)  however,  entirely  rejected  this  contention, 
and  determined  that  the  rights  of  the  Crown  were  not  to 
[21]  be  considered  divisible  according  to  the  several 
governments  and  jurisdictions  into  which  the  Empire  is 
apportioned,  but  that  prerogative  rights,  accruing  to  it  in 
one  jurisdiction,  may  be  enforced  against  persons  and 
property,  anywhere  throughout  the  Queen's  dominions- 
To  these  authorities  may  also  be  added  the  well  known 
cases  which  have  determined  that  the  benefit  of  the  pre- 
rogative applies  when  the  Crown  sues  nominally  thougli 
entirely  in  the  interests  of  private  parties,  upon  reco^'- 
nizances  given  by,  or  as  security  for  receiver3  and  com- 
mittees of  lunatics,  in  which  cases  it  has  long  been  the 
universal  practice  to  treat  such  debts  as  debts  of  record  due 
to  the  Crown,  entitling  the  parties  interested  to  the  benefit 


(1)  L.R.  16  Eq.  365. 
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of  the  Crown's  title  to  priority  in  respect  to  that  class  of        i885 
obligations.     It  is  therefore  safe  to  concludt.  as  a  general    ThhTqukkn 
proposition  of  law,  that  whenever  a  detr,and  may  properly  thk  Bank 
be  sued  for  in  the  name  of  the   Queen,  the  prero.ijative  "■  "^^  Sootia. 
rights  of  the  Crown  attach  in  all  portions  of  the  British 
Empire  subject  to  the  prevalence  of  English  law,  irre- 
spective of  the  locality  in  which  the  deot  arose  and  of  the 
(Toverinnent  in  right  of  which  it  accrued. 

[The  learned  Judge  then  discussed  the  effect  of  the 
winding-up  Act  and  added,  p.  28 : — ] 

My  conclusion  is,  that  the  order  of  the  court 
below  must  be  reversed,  and  an  order  allowing  the  claim 
of  the  Crown  to  be  paid  in  full  substituted  for  it,  with 
costs  both  in  this  court  and  the  court  below. 

J'OURNIER,  J: — 

For  the  reasons  given  by  the  Chief  Justice,  I  am  of 
opinion  that  the  appeal  sbould  bo  allowed. 

Henhy,  J:— 

I  never  had  any  difficulty  in  this  case.     There  is  no 
autliority  that  I  can  find,  in  opposition  to  the   principle 
that  where  the  claim  of  the  Crown  under  a  simple  con- 
tract a'ld  the  claim  of  a  subject  under  a  simple  con- 
tract conflict,  the  Crown  has  precedence.     So,  whatever 
may  be  the  degree  of  the  claim,  when  the  Crown  is  other- 
wise on  an  equal  footing  with  the  subject,  the  decisions 
have  always  been  thp^  the  Crown  is  entitled  to  preced- 
ence.    The  Crown  rej.  ^-.sented  in  the  Dominion  and  the 
Crown  represented  in  Prince  Edward  Island;  in  fact,  in 
each  of  the  Provinces,  might  possibly  have  claims  against 
the  same  debt.     What  proportion  should  be  allotted  to 
each  in  such  a  case  wouM  be  a  n.atter  for  subse()uent 
rerjulation  and  settlement ;  but  the  fact  that  the  Crown 
hiis  a  claim  for  the  Dominion,  and  a  claim  for  each  of  the 
Provinces,  certainly  cannot  affect  the  decision  in  thi'-  case. 
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Thb  t^LKKN    were  untenable,     I  do  not  think  there  is  any  waiver  in 
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this  case.  The  evidence  does  not  point  to  any  such 
waiver.  Certainly,  the  parties  who  received  dividends 
did  not  expressly  stipulate  that  there  should  be  a  waiver 
of  an}'^  of  the  rights  of  the  Crown  ;  and  even  if  they  Lad 
[24]  done  so,  I  do  not  think  they  had  the  power  to  bind 
tne  Crown.     I  think  the  a))peal  should  be  allowed. 

Taschereau,  J : — 

I    am    also    of    opinion    that  this  appeal  should  be 
allowed.     The  question  does  not,  it  seems  to  me,  admit  of 
any  doubt.     The  contention  that  the  local  government  of 
Prince  Edward  Island  could  alone  exercise  this  preroga- 
tive right  in  the  Province  is  untenable.     The  Lieutenant- 
Governors,  no  doubt,  in  the  performance  of  certain  of 
their  duties  as  such  under  the  British   North  America 
Act,  may  be  said  to  represent  Her  Majesty,  in  the  same 
sense  and  as  fully,  perhaps,  as  Her  Majesty  is  represented, 
for   instance,    by  justices  of  the   peace,  constables  and 
bailiffs,  in  the  execution  of  their  duties.     But  it  is  the 
first  time  that  I  hear  it  contended,  as  has  been  done  in 
this  case,  that  the  Lieutenant-Governor  in  a  Province,  on 
matters  not  exclusively  left  to  the  Provinces  under  the 
British  North  America  Act,  could  ever  use  Her  Majesty's 
name  and  prerogatives  to  defeat  Her  Majesty's  rights  ami 
prerogatives.     Not  less  extraordinary,  to  my  mind,  is  the 
(licium  of  the  court  below,  that  if  Her  Majesty  had  pro- 
ceeded in  the  Exchequer  Court  at  Ottawa  to  recover 
judgment  for  this  indel)toili;es<,  ih .'  Court  of  Prince  Ed- 
ward Island,  if  applied  to,  would  grant  a  prohibition  to 
prevent  the  process  of  the  Exchequer  Court  from  being 
enforced. 

A^ypeal  allowed  with  costs. 
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THE  LIQUIDATORS  OF  THE  MARITIME  BANK,  i888» 

Appellants  ;  ^^^^^  ^^ 

AND 

1889* 
Dec    14 

HER  MAJESTY  THE  QUEEN;  —  ' 

Respondent. 

On  Appeal  from  the  Suprnne  C^.iirt  of  New  Brutinvick. 
[Reported  17  Can.   S.  C.  B.  657.] 

Pr  roc/a'ive  of  Croicn — Insdvetd  Bank. 

Ihe  Queen  is  the  head  of  the  constitutioral  government  of  Canada, 
and  in  matters  affecting  the  Dominion  at  large  her  prerogatives 
are  oxercised  by  the  Dominion  Government. 

The  prerogative  priviletie  to  priority  over  other  creditors  of  equal 
degree  belongs  to  the  Crown  as  representing  the  Dominion  of 
Canada  when  claiming  as  a  creditor  of  an  insolvent  bank.     (1) 

[1)58]  Appeal  from  a  decision  of  the  Supreme  Court  of 
New  Brunswick  (2)  allowing  an  appeal  from  a  pro  form& 
judgment  of  the  Chief  Justice  in  favour  of  the  liquida- 
tors of  the  Maritime  Bank. 

The  Maritime  Bank  having  become  insolvent  a  claim 
was  made  by  the  Dominion  Government  for  payment  in 
priority  to  other  creditors  of  two  sums  on  deposit,  one 
amount  being  placed  in  the  bank  by  the  Receiver-General 
to  his  own  credit  and  subject  to  his  order,  the  other  hav- 
ing been  deposited  under  the  following  circumstances. 

The  Dominion  Safetv  Fund  Life  Association,  a  life 
insurance  society  doing  business  in  St.  John,  N.B.,  on  the 

'Present:— Sir  \V.  J.  Ritchik,  C.J.  and  Stbono,  Taschkrkau,  Gwtnnk 
and  Pattbkson  J  J. 

(1)    [See  preceding  case]. 

(2)  27  N.B.  Rep.  351.  [The  judjjf-  they  are  occupied  in  discussing  the 
ment«of  the  Supreme  Court  of  New  effect  of  the  bank  and  insurance 
Brunswick  art   not  given   hare  as       Act 
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i«89  assessment  plan,  was  obliged  to  deposit  850,000  with  the 
Minister  of  Finance  for  a  license.  $45,000  of  this  amount 
was  deposited  by  the  association  in  the  Maritime  Bank  and 
a  deposit  receipt  forwarded  to  the  Minister.  This  receipt 
stated  that  the  amount  was  payable  to  the  Minister  of 

Finance  in  trust  for  the  association.     The  balance  of  the 

Statemenfc.  $50,000  being  deposited  the  receipt  was  accepted  as  a 
deposit  of  the  $t5,000,  and  a  license  issued  to  the  com- 
pany which  was  renewed  from  year  to  year.  The  bank 
failed  in  September,  1887  and  a  demand  was  afterwards 
made  upon  the  association  for  securities  to  replace  the 
$45,000.  Up  to  1888  the  name  of  the  association  wag 
among  the  companies  mentioned  in  the  yearly  returns 
published  in  the  Canada  Gazette  as  licensed  to  do  business. 
The  Government  filed  a  claim  against  the  liquidators  of 
[659]  the  bank  for  the  two  amounts  and  two  questions  were 
raised  and  contested  before  the  New  Brunswick  courts, 
namely,  1.  Is  the  Dominion  Government  entitled  by 
virtue  of  the  royal  prerogative  to  claim  payment  of 
money  due  from  the  bank  in  priority  to  other  creditors  ?  2. 
Was  the  stvid  sum  of  S45,000  the  money  of  the  Govern- 
ment and  subject  to  the  prerogative  right,  or  was  it  the 
money  of  the  association  ? 

The  Supreme  Court  of  New  Brunswick  decided  tliat 
the  Crown  was  entitled  to  priority  of  payment  in  respect 
to  both  sums.  The  liquidators  appealed  from  such  deci- 
sion to  the  Supreme  Court  of  Canada. 

A.  A.  Stockton  and  C.  A.  Palmer  for  the  appellants. 
Weldon,  Q.G.  and  Barker,  Q.C.  for  the  respondent. 

[660]  Ritchie  C.J  :— 

The  Maritime  Bank  of  the  Dominion  of  Canada,  previ- 
ous to  March  7,  1887  carried  on  business  as  bankers  at 
the  city  of  St.  John  under  the  Bank  A.ct.  Having  become 
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insolvent  they,  on  that  day,  stopped  payment  and  ceased  1889 
to  do  business,  and  proceedings  were  afterwards  taken  for 
windinc  up  the  bank's  affairs  under  the  provisions  of 
thp  winding-up  Act.  At  the  time  of  the  bank's  fail- 
ure thev  had  on  deposit  to  the  credit  of  the  Receiver" 
General  of  Canada  two  sums  of  money  :  one  of  $15,197.57 
and  the  other  of  $45,000.  The  first  sum  represented  Ritchie,  0.  J, 
public  moneys  of  the  Government  of  Canada  deposited  in 
the  bank  and  lying  there  to  the  credit  of  the  Receiver- 
General  and  subject  to  his  order.  The  other  sum  of 
545,000  was  deposited  in  the  bank  by  the  Dominion  Safety 
Fund  Life  Asssociation  to  the  credit  of  the  Minister  of 
Finance. 

As  to  the  sum  of  $15,197.57  this  was  unquestionably  a 
Crown   debt  as  to  which  I  think  the  claim  of  the  Crown 
to  priority  must  prevail.     In  Bacon's  Abr.  (1)  it  is  said : 
"  Where  a  statute  is  general  and  thereby  any  prerogative, 
right,  title  or  interest  is   divested   or  taken  from   the 
[661]  King,  in  such  case  the  King  shall  not  be  bound  unless 
the  statute  is  made  by  express  words  to  extend  to  him." 
This  has  been  repeatedly  recognised  and  adopted  as 
a  correct  exposition  of  the  law  ;    and  the  Interpretation 
Act  emphasises    this  principle   by  enacting  that:    "No 
provision  or  enactment  in  any  Act  shall  affect  in  any 
manner  or  way  whatsoever  the  rights  of    Her  Majesty, 
her  heira  or  successors,  unless  it  is  expressly  stated  there- 
in that  Her  Majesty  shall  be  bound  thereby."     (2) 

It  is  to  my  mind,  abundantly  clear,  therefore,  that  the 
prerogatives  of  the  Crown  cannot  be  affected  except  by 
clear  legislative  enactment^  and  it  is  equally  clear  that 
the  prerogative  of  the  Crown  runs  in  the  colonies  to  the 
same  extent  as  in  England. 


(1)  PreroK»tiTe  (K.)  5. 


(2)  R.S.C.   c.  1,  H.  7,  mb-8.  46. 
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But  it  is  said  this  priority  right  of  the  Crown  to  be 
preferred  before  other  creditors  is  taken  away  hy  \}^^ 
Bank  Act,  which  by  sect.  79  enacts  that :  "  The  pay, 
ment  of  the  notes  issued  by  the  bank  and  intended  for 
circulation,  then  outstanding,  shall  be  the  fii.st  cliaroe 
upon  the  assets  of  the  bank  in  case  of  its  insolvency." 

But  not  a  word  is  said  indicating  an  intention  to 
interfere  with  or  take  away  the  rights  of  the  Crown 
The  first  charge  here  referred  to  is,  in  my  opinion,  the 
first  charge  as  between  the  ordinary  creditors  of  the  bunk 
but  subject  where  the  Crown  is  a  creditor  to  the  prero'^a- 
tive  rights  of  Her  Majesty,  and  the  section  inust  be  read 
as  if  the  words  "  save  and  except  the  prerogative  rights 
of  the  Jrown  "  had  been  added,  but  which  were,  in  fact, 
wholly  unnecessary,  as  the  Crown  not  being  named 
expressly  or  by  implication  the  law  saved  and  excepted 
those  rights. 

In  the  case  of  In  re  Oriental  Bank  Corporation  (1) 
Chitty  J.  says :  "  It  is  settled  law  that  on  the  construc- 
tion of  the  Companies  Act,  1862,  the  Crown  is  not  bound; 
[662]  the  Crown  not  being  named,  and  there  being  no 
necessary  implication  arising  from  the  Act  itself  by  which 
the  Crown's  prerogative  is  affected  or  taken  away.  That 
is  the  short  statement  of   the  decision  of  the  Court  of 

Appeal  in  the  case  of  In  re  Henley  &  Go.  (2) 

No  distinction  was  drawn  in  argument,  and  very  pro 
perly,  between  the  rights  and  prerogatives  of  the  Crown 
suing  in  respect  of  imperial  rights  and  the  rights  of  the 
Crown  with  regard  to  the  colonies."  I  entirely  agree  with 
the  court  below  that  the  Crown  is  not  bound  either  by 
the  bank  or  winding-up  Act,  and  therefore,  with  respect 
to  the  sum  of  $15,197.57,  being  public  moneys  of  the 
Government  of  Canada  deposited  in  the  bank  and,  there- 
.  unquestionably  a  debt  due  to  the  Crown,  Her 
Majesty's  claim  to   priority  over  the  note  holders  and 


(l)28  0h.  D.  643,  647,  649. 


(2)  9  Oh.  D.  469. 
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other  creditors  of  the  bank  in  equal  degree  must  prevail,        i889 
and  as  regards  this  amount  the  appeal  must  be  dismissed. 

The  second  sum  of  $4)5,000,  for  which  the  court  below 
held  the  Crown  was  entitled  to  the  like  priority,  raises  a 
very  different  and  much  more  difficult  question. 

It  catmat  be  denied  that  whoever  receives  money  of 
the  Crown  becomes  the  immediate  debtor  of  the  Crown,  j^i,,.i~"c  J 
but  it  appears  to  me  that  the  real  question  in  this  case  in  — 
reference  to  this  sum  of  S45,000  is :  Was  this  money 
received  by  the  bank  as  the  money  of  the  Crown  or  did 
it  ever  cease  to  be  the  money  of  the  association  ?  In 
other  words :  Did  it  ever  become  a  Crown  debt  so  as  to 
be  entitled  to  priority  ? 

[The  remainder  of  the  judgment  is  occupied  in  dis- 
cussing this  question.  The  learned  Chief  Justice  was  of 
opinion  that  the  sum  in  question  never  became  a  Crown 
debt]. 

Strong,  J : — 

The  facts  of  this  case  sufficiently  appear  from  the 
statements  contained  in  the  judgments  delivered  in  the 
court  below  and  in  this  court  upon  the  present  appeal 
and  I  need  not  repeat  them. 

As  regards  the  general  question  of  the  right  of  the 
[668]  Crown,  claiming  in  the  administration  of  assets 
under  bankruptcy,  insolvency  or  winding-up  proceedings 
ill  respect  of  a  simple  contract  debt  to  priority  over  other 
simple  contract  creditors,  I  have  already  stated  my 
opinion  in  a  judgment  delivered  in  the  case  of  The  Queen 
V.  The  Bank  of  Nova  Scotia  (I),  and  as  I  adhere  to  that 
judgment  it  will  be  sufficient  for  me  to  refer  to  it  for  the 
reasons  and  authorities  upon  which  the  conclusion  now 
arrived  at  is  founded.  I  have  heard  nothing  in  the 
argument  of  this  appeal  in  any  way  impeaching  the 
authority  of  the  three  laie  cases  of  In  re  Oriental  Bank 
(1)  11  Can.  S.  C.  R.  1 ;  ante  p.  391. 
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Cotyoration  (1),  In  re  Henley  <k  Co.  (2),  In  reDatnnan'i 
Trust  (3),  upon  which  my  opinion  in  the  case  of  Th( 
Queen  v.  The  Bank  of  Nova  Scotia  (4)  was  based,  ami  no 
new  argument  against  the  general  right  of  the  Crown  to 
priority  has  been  put  forward  in  the  present  case.  Tho 
argument  founded  upon  the  enactment  which  now  fornis 
sect.  79  of  the  Banking  Act  was  urged  in  the  former  case, 
and  although  it  is  not  noticed  in  my  judgment  was  then 
duly  considered.  It  then  appeared  to  me  that  the  sec- 
tion in  question  did  not  take  away  or  in  any  way  inter- 
fere with  the  common  law  right  of  the  Crown  to  pii  trity, 
and  after  further  consideration  I  still  retain  that  opinion, 
This  79th  sect,  is  in  these  words :  ' 

"  The  payment  of  the  n^tes  issued  by  the  bank  and  in- 
tended for  circulation,  then  outstanding,  shall  be  the  first 
charge  upon  the  assets  of  the  bank  in  case  of  its  insol- 
vency. 

It  is  to  be  observed  that  this  section  does  not  give  the 
holders  of  notes  any  charge  upon  the  property  or  assets 
of  the  bank  ab  initio,  but  only  a  first  charge  "  in  case  of 
its  insolvencv."  In  the  administration  of  assets  whether 
in  bankruptcy,  insolvency  or  winding-up  proceedings,  ag 
[669]  also  in  the  case  of  thealministration  of  the  estate 
of  a  deceased  debtor,  all  debts  form  a  charge  upon  the 
assets  according  to  their  priorities.  This  section  is,  there- 
fore, only  equiv^alent  to  a  declaration  that  the  note  holders 
should  be  entitled  to  priority  of  payment  out  of  the 
assets,  if  indeed  it  is  as  strong  as  an  expressed  declara- 
tion to  that  effect  would  have  been.  Then,  for  the 
reasons  and  upon  the  authoiities  stated  by  me  in  ray 
former  judgment  before  referred  to,  it  seems  clear  that 
such  an  expressed  declaration,  the  Crown  not  being  named, 


(1)  28  Ch.  D.  643. 

(2)  9  Ch.  D.  469. 


(3)  L.  R.  15  Eq.  3^5 

(4)  11  Can.  S.  C.  R. 


1 ;  ante  p.  391. 
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^ould  have  been  insufficient  to  have  taken  away  the 
right  of  the  Crown  to  be  paid  in  priority  to  all  other 
simple  contract  creditors. 

I  am  therefore  of  opinion  that  in  respect  of  the  sum  of 
$15,197.57,  the  money  of  the  Crown  deposited  in  the 
bank  by  the  Finance  Minister,  this  appeal  is  wholly  un- 
founded. 

[The  remainder  of  the  judgment  is  occupied  in  discuss- 
in'T  the  claim  to  priority  in  respect  of  the  §45,000.  The 
learned  Judge  was  of  opinion  that  the  Crown  was  entitled 
to  priority  in  respect  of  this  sum  also.] 

Taschkreau,  J : — 

As  to  the  $45,000  I  would  allow  this  appeal  on  the 
(Tround  that  these  moneys  do  not  belong  to  the  Crown. 

First. — The  Insuiance  Act  requires  the  deposit  to  be 
made  in  securities  of  a  particular  description.  The 
Minister  of  Finance  has  no  authority  to  take  part  of  the 
amount  in  money. 

Secondly. — The  license  granted  to  an  insurance  com- 
pany, under  cap.  124,  R.S.C.,  is  not  a  license  by  the 
Crown  but  a  license  by  the  Minister  of  Finance  ;  and  the 
deposits  required  by  the  Act  are  also  made  into  the  hands 
of  the  Minister  of  Finance,  as  persona  designata.  They 
are  not  deposited  with  the  Crown  as  Crown  moneys. 
[672]  This  very  sum  was  not  deposited  to  the  credit  of  the 
Crown.  They  do  not  and  cannot  form  part  of  the  con- 
solidated revenue  of  the  country.  This  very  contestation 
fully  demonstrates  it.  In  whose  interest  is  it  carried  on  ? 
Clearly  in  the  interest  of  the  insurance  company  alone. 
The  Crown  has  no  interest  whatever  in  the  result  of  the 
case.  I  agree  for  these  reasons  and  those  given  by  ray 
brother  Patterson  that  the  appeal  should  be  allowed  on 
this  ground. 
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Ah  to  the  item  of  Jfl 5,000  I  agree  that  this  appeal 
should  bo  ilisniisscd  for  tli^  reasons  given  by  His  Lord- 
ship the  Chief  Justice.  The  Crown  is  not  nientioneil  in 
the  Banking  Act,  consequently,  under  the  Interpretation 
Act,  the  prerogative  right,  of  priority  leniains  unaHtctoil 
thereby. 

Tanchereaii,.!.  GwYNNE,  J  :  [After  discussing  the  effect  of  the  pro- 
visions in  the  Bank  Act  and  concluding  that  the  right  of 
the  Dominion  Government  to  claim  any  preference  by 
virtue  of  the  royal  prorogati\e  was  excluded  by  the  terms 
of  the  Act,  the  learned  Judge  continued,  p.  677  : — ] 

This  view  seems  also  to  me  to  be  supported  by  sect. 
103  of  the  Winding-up  Act,  49  Vict.  c.  129,  vv^hich  imposes 
upon  liquidators  of  an  insolvent  bank  the  obligation, as  the 
first  duty  they  have  to  discharge,  to  ascertain  as  nearly  as 
possible  the  amount  of  the  notes  of  the  bank  actually 
outstanding  in  circulation,  and  to  reserve  until  the  expira- 
tion of  two  years  at  least  after  the  date  of  the  winding-up 
order,  or  until  the  last  dividend  if  that  is  not  made  until 
after  the  expiration  of   said  two  years,  dividends  upon 
such  parts  of  such  amount  reserved  in  respect  of  which 
claims  should  not  have  been  made  in  the  liquidation,  at 
the  expiration   of  which   time,  and   not  until  then,  the 
amount  reserved  in  respect  of  outstanding  notes  and  for 
which  no  claim  should  then   have  been  made,  becomes 
applicable  to  other  purposes  of  the  liquidation.     I  am, 
however,  of  opinion  that  the  recognition  of  such  a  right 
in  the  Dominion  Government  as  the  exercise  by  it  of  the 
particular  prerogative  relied  upon  is  not  warranted  by  the 
letter  or  spirit  of  the   British  North  America  Act.     By 
the   special    ordinance   of    the    old    Province   of  Lower 
Canada,  passed  in  1840,  4  Vict.  c.  30,  consolidated  in  cap. 
37  of  the  Consolidated  Statutes  of  Lower  Canada,  all 
preferential  lien  of  the  Crown  upon  any  lands  and  tene- 
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inents  sitiiato   within   the   limits  of  tlie  said    province,         i889 
whether  nrisin;,'  out  of  any  clee<l,  judgment,  reconui/ancc,         thk 
jiidicial  act  or  proceeding,  or  any  instrument  or  document,        bank*" 
an<l  every  privileged  right,  claim,  or  charg'j  from  what-   thkcIVkkn. 
ever  cause  resulting  whereby  any  real  estate  in  Lower      (^,7^ 
Canada  should  be  affected  or  charged,  was  wholly  doi\e      Canaoa. 
away  with,  save  only  such  preference  as  the  ("rown  in    liwynne,  J. 
like  manner  as  all  other  persons  should  obtain  by  priority 
[678]  of  registration  under  the  provisions  of  the  Act ;  and 
upon  t!ie  1st  August,  1866, the  Civil  Code  of  Lower  Canada. 
liecaine  law  in  virtue  of  29  Vict.  c.  41.     By  art.  1094  of 
this  cole  it  was  enacted  as  follows  ; — 

"Art.  1994,  C.C.  •  The  claims  which  carry  a  privilege 
upon  movable  property  are  the  following,  ami  when 
several  of  them  come  together,  they  take  precedence  in 
tlie  following  order,  and  according  to  the  rules  hereinafter 
declared,  unless  some  special  law  derogates  therefrom. 

"  1.  Law  costs  and  all  expenses  incurred  in  the  interest 
of  the  mass  of  the  creditors. 

•'2.  Tithes. 

" '].  The  claim  of  the  vendor. 

"  4.  The  claims  of  creditors  who  have  a  right  of  pledge 
or  cif  retention. 

"  5.  Funeral  expenses. 

"  (!.  The  expenses  of  the  last  illness. 

"  7.  Municipal  taxes. 

"  <S.  The  claim  of  the  lessor. 

'  !).  Servants'  wages  and  sums  duo  fur  supplies  of  pro- 
visions. 

"  10.  The  claims  of  the  Crown  a^^ainst  persons  account- 
able for  its  moneys. 

"  The  privileges  specified  under  numbers  5,  6,  7,  9  and 
10  extend  to  all  the  movable  property  of  the  debtor,  the 

(27) 
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others  are  special  and  affect  only  some  particular  objects," 
This  article  is  entered  in  the  code  as  having  been  the 
old  law  of  the  Province  of  Lower  Canada,  not  as  new  law  ; 
at  the  time,  therefore,  of  the  passing  of  the  British  North 
America  Act,  which  is  the  sole  constitutional  charter  of 
the  Dominion  of  Canada,  there  did  not  exist,  nor  did  there 
ever  exist  within  tliat  part  of  the  late  Province  of  Canada 
formerly  constituting  the  Province  of  Lower  Canada,  any 
preferential  right  in  the  Crown  to  have  such  a  claim  a.s 
that  of  the  Dominion  of  Canada  now  under  consideration 
paid  in  priority  to  the  claims  of  any  other  creditor  of  an 
insolvent  debtor,  and  to  this  effect  is  the  judgment  in 
l^he  Exchomije  Bank  of  Canada  v.  The  Queen  (1). 

By  an  Act  of  the  Parliament  of  the  late  Province  of 
(knada  passed  in  iSol,  14  &  15  Vict.  c.  9,  all  preferentiil 
[679]  lien  of  the  Crown  upon  lands  of  its  debtors,  situate 
in  that  part  of  the  late  Province  of  Canada  formerly 
constituting  the  Province  of  Upper  Canada,  was  abolished, 
save  only  such  preference  as  should  be  obtained  by  pri- 
ority of  registration  under  the  provit^ions  tor  that  purpose 
contained  in  the  Act.  And  by  another  Act  of  the  Par- 
liament of  the  Province  of  Canada  f)assed  in  1866,  29  k 
.SO  Vict.  c.  4.'J,  intituled  "  An  Act  to  amend  the  law  of 
Upper  Canada  i-elating  to  Crown  debtors,"  after  reciting 
amonir  other  things  that  it  was  desirable  that  all  bond.« 
or  covenants  made,  and  debts  due  by  a  subject  to  the 
Crown  should  be  placed  on  the  same  footing  as  if  they 
were  made  or  due  from  a  subject  to  a  subject,  it  wa.s 
enacted : — 1.  That  no  bond,  covenant  or  other  security 
thei'eafter  to  be  made  or  entered  into  by  any  person  to 
Her  Majesty,  her  hoir.s  or  successors,  or  to  any  person  on 
behalf  of,  or  in  trust  for.  Her  Majesty,  her  heirs  or 
successors,  should  bind  the  real  or  personal  property  of 
such  person  so  making  or  entering  into  such  bond, 
covenant,  or  other  security, to  any  further,  other  or  greater 


(1)  11  App.  Cas.  157. 
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extent  than  if  such  bond,  covenant  or  other  security  had 
been  made  or  entered  into  between  subject  and  subject  of 
Her  Majesty,  and 

2nil.  That  the  real  and  personal  pi'operty  of  any  debtor 
to  Her  Majesty,  her  heirs  or  successors,  for  any  debt 
thereafter  contracted  should  be  bound  only  to  the  same 
extent  and  in  the  same  manner  as  the  real  and  personal 
property  of  any  debtor  where  a  debt  is  due  from  any 
subject  of  Her  Majesty. 

At  the  time,  then,  of  the  passing  of  the  British  North 
America  Act  Her  Majesty  had  not,  in  virtue  of  her  royal 
prerogative,  any  preferential  claim  for  payment  of  the 
debts  due  to  the  Crown  in  Upper  Canada,  in  priority  to 
the  claims  against  the  same  debtor  of  any  of  Her 
Majesty's  subjects,  all  of  whom  were  placed  on  the  same 
footing  with  the  Crown  in  respect  of  the  debts  due  to 
[GSO]  them  respectively  ;  and  in  that  part  of  the  Province 
of  Canada  fonnerly  constituting  the  Province  of  Lower 
Canada  no  prerogative  right  existed  to  have  payment 
made  of  ordinai'v  Crown  debts  in  priority  to  the  claims 
of  other  creditors  of  the  same  debtor,  nor  any  right  save 
only  the  limited  statutory  right  vested  in  the  Crown  in 
virtue  of  the  law  as  it  is  expressed  in  Art.  Idv*  of  the 
Civil  Code,  a/j;ainst  persons  accountable  to  the  Crown  for 
its  moneys — that  is  to  say,  as  explained  in  The  Exchange 
Bank  of  Canada  y.  The  Qaeen,  (1)  against  persons  em- 
ployed in  the  collection  of  the  revenue  and  bound  to 
account  for  the  u\oneys  collected  by  them  and  ni)t  to 
apply  them  to  their  own  use. 

Now,  the  British  North  America  Act  has  not  repealed 
or  annulled  the  above  provisions  of  the  statute  law  of 
the  late  Province  of  Canada.  There  is  nothing  in  that 
Act  which  can  be  construed  as  having,  either  expressly 
or  by  implication,  any  reference  to  any  prerogative  right 
being  vested  in  or  exercisable  by  the  Dominion  Govern- 

(1)  U  App.  Caa.  157. 
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U89  ment  enabling  it  to  recover  and  enforce  payment  of  debts 
due  to  it  in  priority  of  the  claims  of,  and  debts  due  to 
other  creditors  of  the  same  debtor.  It  is  clear,  therefore 
that  the  Dominion  Government  is  not  invested  with,  and 
has  not,  any  right  in  virtue  of  Her  Majesty's  royal  pre- 
rogative, or  otlierwi-^e,  to  have  a  debt  due  to  it  paid  in 
Gwynne,  J.  priority  of  debts  due  by  the  same  debtor  to  other  credl. 
tors  where  such  debt  accrued  due  to  the  Dominion  Gov- 
ernment witliin  either  of  those  provinces  of  tlie  Dominion 
of  Canada  which  formei'ly  constituted  tlie  Province  of 
Canada.  Xow,  th:  fact  that  the  debt  of  $15,197.57  due 
to  the  Dominion  Government  by  the  Maritime  Bank  of 
the  Dominion  of  Canada  arises  by  reason  of  a  deposit 
made  in  the  bank  at  its  place  of  business  in  St.  John,  in 
[081]  the  Province  of  New  Brunswick,  can,  in  my  opinion, 
make  no  difference.  The  cliief  seat  of  business  of 
the  bank,  it  is  true,  is  declared  by  the  Act  of  incormop- 
tion  to  be  the  said  city  of  St.  John,  but  the  bank  1  -  n- 
corporate  existence,  and  the  power  to  transact  banking 
business,  in  every  Province  of  the  Dominion.  It  has  no 
limited  existence,  if  that  would  make  any  difference. 
The  debt  due  by  the  bank  to  tlie  Dominion  Government 
is  as  much  due  at  the  seat  of  Government  of  the  Domin- 
ion at  Ottawa,  where  no  such  preiogative  as  that  relied 
upon  exists,  as  it  is  due  at  t^^.e  chief  seat  of  business  of 
the  bank.  The  prerogative  right  of  claiming  priority  in 
payment  of  debts  due  to  the  Dominion  Government 
must,  in  my  opinion,  exist  throughout  the  whole  of  the 
Dominion,  if  it  exist  at  all.  There  is  nothing  in  the 
letter  of  the  British  North  America  Act  which  warrants 
the  contenti(m,  nor  aic  wo,  in  my  opinion,  re(iuired  hv 
the  spirit  of  the  Act  to  hold,  nor  should  we  be  justified 
in  holding,  that  the  Dominion 'Government  can  ii^voke 
and  exercise  the  royal  pr^.'rogative  relied  upon  to  enable 
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it  to  recover  deposits  made  by  it  in  a  banking  institution  i889 
at  its  place  of  Vmsiness  in  one  of  the  provinces  of  ,^tlie 
Dominion  when  it  could  not  invoke  or  exercise  the  like 
prerogative  in  respect  of  deposits  made  in  the  same  hank  THKUuKKif, 
at  itH  places  of  business  in  others  of  the  provinces.  But  ^JTT^ 
that  the  royal  prerogative  insisted  upon  can  be  invoked  Panada. 
and  exercised  by  the  Domii  )n  Government  is  rested  Gwynne,  J. 
upon  a  claim  of  right,  which  is  relied  upon  as  above,  and 
dehors,  the  constitutional  charter  of  the  Dominion  of 
Canada,  namely,  that  all  moneys  due  to  the  Dominion 
Government  are  debts  due  to  IJ-^r  Majesty,  and  that  the 
royal  prerogative  relied  upon  attaches  at  common  law  in 
respect  of  all  debts  due  to  Her  Majesty.  Now,  I  do  not 
at  all  question  the  authority  of  In  re  Bateman'a  Trust  (l)i 
[682]  or  any  like  case,  but  I  must  say  that,  in  my 
opinion,  we  make  a  very  great  mistake  if  we  treat  the 
Dominion  of  Canada,  constituted  as  it  is,  as  a  mere 
colony.  The  aspirations  of  the  founders  of  the  scheme 
of  confederation  will,  I  fear,  prove  to  be  a  mere  delusion 
if  the  constitution  given  to  the  Dominion  has  not  elevated 
it  to  a  condition  much  more  exalted  than,  and  different 
from,  the  condition  of  a  colony,  which  is  a  term  that,  in 
my  opinion,  never  should  be  used  as  designative  of  the 
Dominion  of  Canada. 

However,  the  question  now  before  us  simply  is, 
whether  such  incongruity  exists  in  the  British  North 
America  Act,  which  is  the  constitutional  charter  of  the 
Dominion,  as  that  the  Dominion  Government  can  invoke 
and  exercise  what,  as  regards  the  circumstances  and  con- 
ditions of  this  Dominion,  may  be  said  to  be  a  most  unjust 
and  obnoxious  privilege  in  one  of  the  provinces  of  the 
Dominion  which  it  cannot  exercise  in  all  the  others.  In 
view  of  the  fact  that  at  the  time  of  the  passing  of  the 

(I)  L.  R.  15  Eq.  356. 


<  ;     I 


•  *l 

III' 


I  il 


(    I 


II 


It 


422 


SIM^REME   COURT   OF   CANADA. 


1889 

The 

Maritimk 

Baitk 

V. 

The  Ql'kkk. 

Sup.  C. 
Canada. 

GwyiiuH,  .1. 


Britisli  Noith    America    Act  the  particular  prerogative 
right  insi.sted  upon  did  not  exist  in  the  late  Province  of 
Canada,  and  in  view  of  the  fact  that  there  is  no  provisii^n 
in  the  Act  annexing  the  right  to  the  constitution  of  the 
Dominion,  and  of  the  fact  that  the  prerogative  (k)os  not 
under,  or  since  the  passing  of>  the  British  North  Anioiica 
Act  exist  in  those  parts  of  the  Dominion  consisting  of 
the  Provinces  of  Quebec  and  Ontario,  and  lastly,  in  view 
of  the  fact  that  there  is  nothing  in  the  Act  req'uring  or 
justifying  the  conclusion  that  such  an  incongruity  exists 
in  the  constitutional  charter  of  the  Dominion  as  that  the 
Dominion  Government  should  have  a  right  to  invoke  and 
exercise  a  royal  prerogative  in  one  of  its  provinces  which 
it  could  not  exercise  in  all  the  others,  the  necessary  im- 
plication, in  my  opinion,  arises  that  the  Dominion  Gov- 
ernment  has  no  right  to  invoke  or  exercise  the  particular 
[(583]  prerogative  relied  upon  in  any  part  of  the  Dominion. 
By    so   holding  we   shall  be   acting   more   in   harmony 
with  the  ideas  prevailing  at  the  present  day — with  the 
spirit  of  the  age — and,  in  my  opinion,  with  the  letter 
and  spirit  of  the  constitutional  charter  of  the  Dominion. 
The  Dominion  Parliament  itself,  by  an  Act  passed  in  its 
very  first  session,   31   Vict.  c.   37,  intituled,   "An   Act 
respecting  the  security  to  be  given  by  officers  of  Canada," 
seems  to  have  entertained  the  opinion  in  conformity  with 
the  opinion  of   the  Parliament  of   the  late  Province  of 
Canada  as  expressed  in  the  statutes  of  that  province 
above  referred  to,  that  the  Dominion  Government  should 
not  have  the  privilege  insisted   upon  in  any  part  of  the 
Dominion,  even  in  the  case  of  the  pez'sons  who  alone  are 
those  who  are  designated  in  art.  1994,  C.  C,  as  account- 
able to  the  Government  for  its  revenue  collected  by  them. 
By  this  Act,  which   was  passed    for  the    purpose  of 
requiring  every  person  appointed  upon  or  after  the  Isi 
day  of  July,  1867,  to  any  civil  office  or  employment  of 
public  trust,  or  concerned  in  the  collection,  receipt,  dis- 
buraement,  or  expenditure  of  any  public  money  under 
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the  GoVL'tTiment  of  Canada,  to  give  bonds  executed  by 
theiiist'lves  with  such  sureties  for  the  due  peifoiniance 
of  the  trusts  reposed  in  them,  and  for  the  due  accountinj; 
for  the  public  money  entrusted  to  them  respectively,  i*' 
was  expressly  provided  that  no  such  bond  or  seciirit\  • 
given  under  the  Act,  to  Her  Majesty,  he."  heirs  and  suc- 
cessors, should  constitute  any  other  or  greater  lien  or 
claim  upon  the  lands  or  tenements,  goods  or  chattels  of 
suih  person  than  if  such  bond  had  been  given  to  one  of 
Hei-  Majesty's  subjects.  Debts  accrued  by  bonds  given 
by  persons  employed  in  the  collection  iu  d  receipt  of  the 
public  funds  of  the  Dominion  being  thus  placed  on  the 
same  footing  as  debts  secured  by  bonds  executed  by  a 
subject  to  a  subject,  the  Dominion  Government  cannoi. 
[684]  in  my  opinion,  consistently  with  the  spirit  of 
the  Act,  claim  priority  in  lespect  of  an  ordinary  debt 
accrued  due  by  deposit  in  a  bank  to  secure  which  no 
bond  is  taken  or  required.  For  all  the  above  reasons  I 
am  of  opinion  that  the  appeal  should  be  allowed  and 
with  costs. 

Patterson  J : — 

The  general  rule  of  English  law  which  gives  the 
Crown,  when  claiming  as  a  cre<litor.  priurity  over  other 
creditors  ot"  equal  degree  is  not  questioned  on  this  appeal^ 
nor  is  it  contended  that  there  is  auvthing  in  the  Wind- 
ini^-up  Act  of  the  Dominion  (1)  to  restrict  the  operation 
of  that  rule  in  the  distribution  of  the  assets  of  an  insol- 
vent corporation. 

There  may  be  practical  force  in  the  suggestion  that 
the  law  would  be  more  in  consonance  with  the  real 
lite  and  spirit  of  the  time  if  the  public  in  the  a;,'gregat(' 
nominally  represented  by  tJie  Oown,  and  t!»e  public 
as  individuals,  were  made  to  stan<l  in  this  particular 
on  the  same  footing.  I  understand  it  to  be  so  in  the 
Province  of   Quebec  (2),  and    it  may   perhaps   be    so   in 

(1)  R.  S.  C.  c.  129. 

(2)  Exchan'jc  Bmk  of  Citmnia   v.    The  Qunn,  (11  Aii)).  CaH.  Uu.) 
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Ontario    under    the    legislation  of   the    okl    ProvinoL'  of 

^^^        Canada  (1).     But  the  general  rule,  to  the  extent  to  which 

MAurriMK    it;  was   in  quortioii    before   this   court   in    The  Queen  v. 

V.  2'he  Bank  of  Nova  Scotia  (2),  does  not  strike  nie  as  beiuff 

since    that   decision,  open  to  controversy  in   this  court. 

The  important  questions  in  this  appeal  did  not  arise  in 

that  case. 


Sup.  C, 
Canada. 


Paiti  Tion,  J. 


The  first  is  whether,  in  the  winding-up  of  one  of  tl.e 
incorporated  banks  to  -hich  the  Bank  Act  (3)  applies, 
the  notes  of  the  bank  are  a  first  charge  on  the  assets  as 
against  the  Crown  as  well  as  against  the  other  credi- 
tors. This  question  affects  both  the  claims  of  $15,000 
and  $45,000. 

[685]  The  second  question  affects  only  the  :S45,000 
claim,  and  it  is  whether  that  is  properly  a  Crown  debt. 
The  solution  will  depend  on  a  consideration  of  the  Insur- 
ance Act  (4).     • 

Both  questions  have  been  answered  in  the  court  below 
in  favour  of  the  ( 'rown,  the  arguments  for  that  view 
being  presented  in  able  judgments  by  the  learned  Cb.ief 
Justice  and  Mr.  Justice  l\ick. 

It  is  iuipossil'le  to  deny  the  force  of  the  views  pre- 
sented by  those  learned  judges.  I  have  hesitated  a  long 
time  before  venturing  to  differ  from  them,  and  I  do  not 
now  adopt  a  different  conclusion  without  some  lingering,' 
distrust  of  its  soundness,  particularly  with  regard  to  the 
second  point. 

[The  learned  Judge  then  discussed  the  provisions  of 
the  Bank  and  Insurance  Acts  and  concluded  that  the 
Dominion  Government  had  not  the  priority  claimed.] 

Appeal  dismissed  as  to  the  sum  nf 
Slo,197.57  and  alloiued  as  to  the  sum 
of  SJf'5,000  without  costs  to  either 
part)/. 


(1)  29-30    Vict.  c.   4:?  ;    li.  .'5.  O. 
1887.  c.  91. 

(2)  11  Gnu.  S.  C.  K.  1  ;   aiiti-  p.  ;91. 


I  a)  K.  s.  u.  c.  120. 
(4)  R.  S.  r.  c.  124. 
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ApPELI.ANT  ;    Feb.  21,  22  j 
AND  Jnne  14. 

B.  LESTER  PETERS  AND  JOHN  R.  MARSF  ALL, 

Respondents. 


JOHNO'REGAN, 

AND 

B.  LESTER  PETERS, 


Appellant  ; 


Respondent. 


0)i  Ap!  eal  from  tlm  ^n)>rem<i  Court  of  New  Brunsioirk, 

[livportcd  17  Can.  S.  C.  R.  U] 

New  Br\insti  .k  Liquor   License    Act,  1887 — Proliibition  of  tale  of 
liquo'- — Disqiudifyiuij  liquor  sellers. 

Tho  New  Brunswick  Li([Uor  License  Act,  1887,  provides  that  appli- 
cations for  licenses  must  be  accompanied  by  a  certificnte  that  the 
applicant  is  a  tit  person  to  hold  a  license  and  his  premises  sxiitable 
for  the  purpose,  and  that  such  certificate  shall  be  signed  by  at 
least  one-third  of  the  ratepayers  for  the  polling  subdivision. 
The  Act  also  provides  that  no  person  holding  a  license  shall  be 
(pialified  to  sit  on  the  coinmisaitm  of  the  peace,  to  be  a  member 
of  a  municipal  council  or  a  teacher  in  a  public  school  :  Held,  that 
these  enactments  were  valid. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New 
Brunswick,  refusing  a  writ  of  prohibition  to  restrain  the 
defendants  from  enforcing  «  conviction  for  selling  liquor 
without  license,  contrary  to  the  provisions  of  the  Liquor 
Licer.se  Act,  1S87  {!). 

•Pr<wn^— SxBONQ,  FouRNiioR.  TAsc'HKUKAt;,  OwYNNK,  and  Patterson,  JJ, 
(1)  soviet.  (N.  n.)c.  4. 
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Tliis  appeal  raises  only  two  questions  whicli  are  dealt ! 
with  in  the  following  judgments  of  the  Supreme  Court- 
One  question  is  as  to  the  constitutionality  of  the  Act' 
the  other  as  to  the  validity  of  licenses  issued  under  it  in 
the  city  of  St.  John.  • 

The  Act  provides  that  applications  for  licenses  nmstbe 
accompanied  by  a  certificate  of  the  applicant's  fitness  to 
hold  a  license,  and  that  the  premises  for  which  it  is  asked 
are  suitable,  signed  by  at  least  one-third  of  the  rate- 
payers for  the  polling  sub-division  established  for  the 
purposes  of  the  last  previous  Dominion  or  Provincial 
election  for  the  district  for  which  the  license  is  asked. 
It  was  contended  by  the  appellunts  that  this  provision 
enabled  the  ratepayers,  by  acting  in  concert,  to  prevent 
the  granting  of  any  Hcen.ses,  and  that  it  was,  therefore, 
in  effect  a  measure  prohibiting  the  k;i1.'.>  of  iijtoxicjuintr 
liquors,  and  ultra  vires  of  the  local  legislature. 

Another  provision  of  the  Act  was  that  no  holder  of  a 
license  should  be  qualitied  to  sit  on  the  commission  of  tlie 
peace,  to  be  a  member*  f  a  munici])al  council  or  a  teacher 
in  the  public  schools.  The  contention  of  the  appelbints 
under  this  provision  was  that  it  interfered  with  the 
[4(5]  public  rights  of  persons  engaged  in  the  liquor  hu-i- 
ness  and,  by  affixing  a  stigma  to  that  business,  was 
calculattd  to  prevent  persons  engaging  in  it,  which  niade 
it  a  measure  in  I'estraint  of  trade  and  ultra  vires  of  the 
local  legislature. 

The  power  to  grant  licenses  under  this  Act  is  vested 
in  the  municipal  c('Uncils  and,  for  the  city  of  St.  John, 
in  the  mayor,  who  haS  all  the  powers  of  a  council. 
Applications  for  license  in  cities  and  incorporated  towns 
are  to  be  considered  at  a  meeting  of  the  council  (the 
expression  council  in  relation  to  St.  Ji.'hn  meaning  the 
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may  /r),  to  be  held  not  later  than  the  first  day  of  April  in 
each  year.  Anything  required  to  be  done  at,  or  on  or 
before,  a  meeting  of  council,  when  no  other  date  is  fixed 
therefor,  shall  be  done  in  St.  John  on  a  day  to  be  fixed 
by  the  mayor,  of  which  he  shall  give  notice  by  advertise- 
ment in  a  newspaper. 

The  mayor  of  St.  John  gave  notice  for,  and  received 
and  considered  applications  for  licenses  on  the  2Gth  day 
of  April.  The  appellants,  who  were  applicants  for  a 
retail  and  wholesale  license  respectively,  appeared  before 
him  on  that  day  and  protested  against  any  licenses  being 
issued,  and  thev  --.fterwards  sold  liquor  without  license,and 
were  convicted  of  an  otlence  against  the  Act  for  so  doing 
by  the  respondent  Peters,  police  magistrate  for  the  city. 
They  then  applied  for,  and  obtained,  a  rule  nisi  for  a 
prohibition  to  prevent  the  said  magistrate  and  the  chief 
of  ))()lice  from  enforcing  the  conviction.  On  the  return 
of  the  rule  nisi  it  was  argued  before  the  full  court  and 
dii?charged.  This  appeal  was  then  brought  to  the  Supreme 
Court  of  Canada. 

The  different  sections  of  the  Act  on  which  the  decision 
of  tliis  court  and  that  of  the  court  below  is  founded 
are  set  out  in  the  judgment  of  Gw3'nne,  J. 

McCarthy,  Q.C.,  and  Milledge  (Quigley  with  them)  for 
[47]  the  appellants.  That  the  power  to  prohibit  absolutely 
the  sale  of  liquor  in  Canada  is  vested  in  the  Dominion 
Parliament  is  settled  by  authority  :  Russell  v.  The 
Qneei}  (1) ;  City  of  Fredericton  v.  The  Queen  (2). 

It  is  not  necessary  that  prohibition  should  appear  as  a 
feature  apparent  on  the  face  of  the  Act.  If  it  can  be 
utiliKed  as  a  means  for  effecting  prohibition  it  is  beyond 
the  legislative  authority  of  the  province. 
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There  is  no  such  thing  in  England  as  an  unconsti- 
tutional Act  of  Parliament.  The  English  decisiony  on 
conHtruction  of  statutes  nm.st  be  looked  at  in  the  liffht  of 
our  different  position.  White  v.  Tyndall  (1) ;  Lcddcr  v 
Duffey  (2) ;  Caldwell  v.  McLaren  (3) ;  can  only  be  upheld 
on  a  strict  and  literal  construction  of  statutes. 

The  learned  counsel  referred  also  to  Hodge  v.  TU 
Queen  (4),  and  the  decision  of  the  Privy  Council  in  Ik 
Dominion  Liquor  License  Act,  1888  (5). 

Jack,  for  the  i-espondents,  cited  the  following  cases  an>l 
authorities  :  Sharp  v.  Daives  (G) ;  Pearse  v.  Morrice  (7); 
Le  Feuvre  v.  Miller  (8) ;  Siddell  v.  Vickers  (9) ;  The 
[48]  People  v.  Allen  i^lO):  Maxwell  on  Statutes  (11); 
Severn  v.  I'he  Queen  (12);  Bank  of  Toronto  y.  Lanhe 
(13);  R.S.N.B.  (14). 

Strong  J  : — 

Was  of  opinion  that  the  appeals  should  be  dismissed. 

FOURNIER  J: — 

I  am  of  opinion  that  these  two  appeals  should  bo  dis- 
missed with  costs  for  the  reasons  mentioned  in  the  very 
elaborate  notes  of  the  judges  of  the  court  below. 

Taschereau  J: — 

I  am  of  opinion  that  whether  the  mayor  could 
hold  the  meeting  for  the  issue  of  licenses  after  the  first  of 
April  or  not  is  immaterial  in  this  case  (Danaher's).  If 
he  could  do  so,  as  he  has  done,  the  appellant  stands  v/ith- 
out  a  license  ;  if  he  could  not  do  so  the  result  is  thQ  same, 
the  appellant  is  without  a  license  and  could  not  soil 


(1)  13  App.  Cm.  263. 
(2  13  App.  Can.  294. 
(3   9  App.  Gas.  392, 


(8)  8  E.  &  B.  321. 

(9)  39  Ch.  D.  92. 
(10)  6  Wend.  486. 


4)  9  App.  Ofts.  117;  an«  vol.  3,  p.  144.  (11)  Ed.  of  1875,  p.  334,  et  tt 
(6)  ^n«e  p.  342.  ---« 

(6)  2  Q.B.D.  26. 

(7)  2  A.  &.  E.  84. 
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(12)  2  Can.  S.O.R.  70;  ante  vol.  l,  p. 
414. 

(13)  12  App.  C»8.  575 ;  antt  p.  7. 
(14)  Vol.  3,  p.  1006. 
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liquor  witliotifc  infrin>,fing  the  provisions  of  tlie  Liquor 
License  Act.  As  to  the  constitutionality  of  the  Act  there 
can  be  no  doubt.  This  is  not  a  statute  to  prohibit,  it  is  a 
statute  to  regulate,  to  permit  under  certain  conditions. 

If  these  conditions  are  not  fulfilled  it  may  be  that  the         

consequences  are  that  the  sale  of  liquor  is  virtually  pro-  Tiudieirau,  J. 
hibited,  but  that  consequence   cannot    render   the    Act 
uuconstitutional. 

As  to  O'Regan's  case,  he  also  sohl  liquor  without  a 
license.  Whether  he  sold  wholesale  or  retail  is  inuna- 
terial.  It  is  not  because  he  sold  a  large  quantity  that 
he  can  claim  to  have  the  action  against  him  disnuHsed. 

GWYNNE  J: — 

The  first  question  which  arises  in  these  cases  is  as  to 
the  authority  and  jurisdiction  of  the  mayor  of  the  city 
of  St.  John,  in  the  Province  of  New  Brunswick,  under 
[40]  the  Provincial  Statute  50  Vict.  c.  4,  to  issue  the 
licenses  issued  by  him  on  the  26th  April,  1S(S8.  In 
the  construction  of  this  obscure  Act  all  that  we  are  con- 
cerned with  is  as  to  its  application  to  the  city  of  St. 
John  in  relation  to  the  issue  of  licenses  to  sell  liquors 
therein.  We  are  bound  to  find,  if  we  can,  an  intelligible 
mei^iiing  for  the  seeming  obscurity  and  this,  I  think,  a 
careful  study  of  the  Act  will  enable  us  to  do,  although 
not,  perhaps,  without  some  difficulty. 

Sect.  2,  sub-sect.  4,  enacts  in  substance,  in  so  far  as  the 
pity  of  St.  John  is  concerned,  that  by  the  word  "  council '' 
where  it  occurs  in  the  Act  standing  thus  alone,  shall  be 
understood,  unless  the  context  otherwise  requires,  "  the 
mayor  of  the  city  "  whom  the  Act  invests  with  all  the 
powers  and  duties  which  in  other  municipalities  are 
imposed  upon  the  councils  of  the  municipalities,  and  then 
sect.  8  enacts  that : 
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Danahrr    city  of  St.  John)  either  by  wholesale  or  retail  shall  be  bv 
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petition  of  the  applicant "  to  the  mayor  of  the  city. 

"  9.  Every  petition  for  a  license  shall  .  .  be  filed 
with  the  chief  inspector  "  of  the  city  "  on  or  before  th.' 
first  day  of  March  "in  each  year. 

"  13.  The  chief  inspector  shall  cause  to  be  posted  up  in 
his  office  the  name  of  each  applicant  for  license,  the 
description  oflicen.se  applied  for,  and  the  place,  described 
with  sufficient  certainty,  where  such  applicant  proposes 
to  sell,  at  least  fourteen  days  "  before  the  first  day  of 
April. 

"  16.  It  shall  be  the  right  or  privilege  of  any  person 
residing  in  the  ward  for  which  the  license  is  required  to 
file  objections  in  writing  to  the  granting  of  any  license. 
The  objections  which  may  be  taken  to  the  granting  of  a 
license  may  be  one  or  UiOre  of  the  following  : 

"  (1)  That  the  applicant  is  of  bad  fame  or  character  or 
of  drunken  habits,  or  has  previously  forfeited  a  licen^^^e  ; 
or  thai  the  applicant  has  been  convicted  of  selling  liquor 
without  license  within  a  period  of  three  years  ;  or 

"  (2)  That  the  premises  in  question  are  out  of  repair,  or 
have  not  the  accommodation  hereby  required,  or  rea:?ou- 
able  accommodations  if  the  premises  be  not  subject  to  the 
said  regulations ;  or 

"(3)  That  the  licensing  thereof  is  not  required  in  the 
neighbourhood,  or  that  the  premises  are  in  the  immediate 
[50]  vicinity  of  a  place  of  public  worship,  hospital  or 
school,  or  that  the  quiet  of  the  place  in  which  such 
premises  are  situate  will  be  disturbed  if  the  license  is 
granted." 

"  17.  Any  petition  or  memorial  against  the  granting  of 
a  license  shall  be  lodged  with  the  chief  inspector  not  less 
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on  which        i889 


than  four  clear  days  before  the  day     .     . 
the  application  shall  be  considered. 

"  18.  The  chief  inspector  shall  keep  a  list  posted  in  his 
office  for  three  days  previous  to  such  day  of  all  certifi- 
cates and  petitions  lodged  with  him  as  aforesaid,  and 
every  such  petition  or  memorial  shall  be  open  for  public 
inspection  without  fee." 

"  20.  Every  application  for  a  license,  and  all  objections 
to  every  such  application  .shall  be  investigated  by  the 
chief  inspector  "  of  the  city  ;  - 

"(1)  Every  such  investigation  shall  be  open  to  the 
public     .     .     . 

"  (2)  The  chief  inspector  may,  at  his  discretion,  adjourn 
such  investigation  from  time  to  time     .     .     . 

"  21.  On  every  application  for  a  license,  the  chief  in- 
spector shall  report  in  writing  "  to  the  mayor  of  the  city, 
"and  such  report  shall  contain,"  etc. 

"22.  The  inspector  shall  with  his  report  return  to  the 
mayor  of  the  said  city  the  evidence  taken  by  him  at  any 
investigation,  and  such  report  and  evidence  shall  be  for 
the  information  of  the  mayor  of  the  city,  who  shall  never- 
theless exercise  his  own  discretion  on  each  application." 

Then  sect.  23  enacts  that — 

"  Whenever  by  this  Act  anything  is  required  to  be  done 
at  a  meeting,  or  on  or  before  a  meeting  of  council,  and 
no  olher  date  is  fixed  therefor  in  this  Act,  such  act  or 
thing  may  he  done  in  the  city  of  St.  John  on  or  before  a 
date  to  he  named  and  fixed  hy  the  mayor  of  the  said  city, 
of  which  date  he  shall  give  seven  days  previous  public 
notice  by  advertisement  in  one  or  more  of  the  daily  news- 
papers published  in  the  city." 

This  section  read  in  connection  with  sect.  17  shews  that 
the  day  upon  which  the  applications  for  licenses  in  the 
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1889  city  of  St.  John  are  to  be  considered  must  be  a  day  to  be 
Danaher  appointed  and  fixed  by  the  mayor,  of  which  seven  days 
notice  by  advertisement  in  one  or  more  of  the  daily  news- 
papers published  in  the  city  must  be  given,  and,  there- 
fore, that  such  day  may  be, and  indeed, generally,  perliais, 
would  be,  a  day  subsequent  to  the  first  of  April  in  each 
year. 

I  have  stated  above  what  appears  to  me  to  be  tlie 
correct  reading  of  sects.  17  and  18  in  relation  to  the  issu- 
[51]  ing  of  licenses  in  the  city  of  St.  John,  and  that  th  is 
the  correct  reading  Avill,  I  think,  appear  by  applying  to 
their  construction  this  23rd  section. 

Sect.  17  literally  reads  as  follows  : 

"  Any  petition  or  memorial  against  the  granting  of  a 
license  shall  be  lodged  with  the  chief  inspector  not  less 
than  four  clear  days  before  the  day  of  the  L^ieeting  of  the 
council  at  Avhich  the  application  shall  be  considered." 

Now,  this  expression,  "  Not  less  than  four  clear  days 
before  the  day  of  the  meeting  of  the  council  at  which 
the  application  shall  be  considered,"  supplies  the  very  con- 
dition precedent  required  by  sect.  23  to  determine  its 
application  to  sect.  17. 

The  lodging  a  petition  or  memorial  against  the  grant- 
ing of  a  license  which  has  been  applied  for,  is  a  thing 
required  by  the  Act  to  be  done  "  before  a  meeting  of 
council, and  noothtr  day  is  fixed  therefor  in  this  Act." 

It  must,  therefore,  in  the  city  of  St.  John,  be  done  by 
force  of  sect.  23  not  less  than  four  clear  days  before  a  da  ij 
to  he  named  and  fixed  by  the  mayor  of  the  city  for  tak- 
ing applications  for  licenses  into  his  consideration,  of 
which  day  seven  days  previous  public  notice  by  advertise- 
ment in  one  or  more  of  the  public  newspapers  published 
in  the  city  must  be  given.     In  so  far,  therefore,  a^  the  city 
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of  St.  John  U  concerned,  a  day  lo  be  fixed  by  the  mayor,  of 
wliich  seven  days  public  notice,  as  aforesaid,  is  given,  is 
the  dpy  apon  which  application  for  licerises  in  the  city 
of  St.  John  are  to  be  considered,  and  such  day  may  be 
subsequent  to  the  first  of  April  in  each  year,  notwith- 
standing the  ingenious  arguments  of  the  learned  cc  unsel 
for  the  appellants  founded  upon  the  words,  "  not  later 
than  the  first  day  of  April  in  each  and  every  year,"  in 
the  27th  section,  the  sentence  in  which  these  words 
[52]  occur,  properly  understood,  having  no  applicition 
whatever  to  the  city  of  St.  John. 

That  section  enacts  that  "  all  applications  for  license 
other  than  in  cities  and  incorporated  towns  shall  be 
piesi^nted  at  the  annual  meeting  of  the  counc  of  the 
jimnicipality,  and  shall  then  be  taken  into  consideration, 
and  in  cities  and  incorporated  towns  at  a  meeting  to  be 
held  not  later  than  the  first  day  of  April  in  each  and 
every  year." 

As  to  the  first  branch  of  the  sentence  it  if  expressly 
limited  to  municipalities  other  than  cities  and  incor- 
porated towns.  The  word  "  council  "  as  it  is  used  in  that 
sentence  cannot  be  construed  as  coming  within  sub-sect. 
4  of  sect.  2  of  the  Act ;  the  context  requires  that  it  should 
not  be  so  construed  ;  what  the  sentence  relates  to  is  an 
annual  meeting  of  a  council  of  a  municipality  other  than 
a  city  or  an  incorporated  town.  So  likewise,  a'«  it  is  the 
manifest  design  of  the  Act  to  make  special  provision  for 
the  city  of  St.  John  difierent  from  the  provision  made 
for  all  other  cities  and  for  all  incorporated  towns,  the 
city  of  St.  John  cannot  be  comprehended  under  the 
words  in  the  latter  clause  of  the  sentence,  "  and  in  cities 
and  incorporated  towns,"  etc.  The  cities  and  incorporated 
towns  there  referred  to  are  these  at  the  meeting  of  wlio.se 
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1889        municipal  councils  the  applications  are  to  be  presented  • 
DANAHKii     the  word  "  meeting "  as  here  used  would   be  manifestly 
Pktkrx.      insensible  as  applied  to  the  mayor  of  the  city  to  whom, 
sJ7!T\      '*y  sects.  8  and  21  lead  in  the  light  of  sect.  2,  sub-sect.  4, 
Oanaoa.     applications  for  licenses  in  the  city  of  St.  John  are  to  be 
Q  Wynne,  J.   presented.     Moreover,  the  expres.sion  "council'    ij>  not 
used  in  the  latter  branch  of  the  sentence  at  all,  so  that 
for  these  reasons  it  is  apparent  that  the  sentence  has  no 
application  to  the  city  of  St.  John  as  to  which  special 
provision  is  made  quite  different  from  that  made  for  all 
other  cities  and  for  all  incorporated  towns.     The  .same 
observation  applies  to  sub-sect.  1  of  sect.  27.     The  word 
[53]  "  council  "  t\s  there  used  in  connection  with  the  words 
"  at  such  meeting  "  refers  to  the  municipal  council  of  a 
municipality  other  than  a  city  or  incorporated  town  and 
to  the  municipal  council  of  cities  and  incorporated  towns 
in  the  previous  sentence  referred  to,  that  is  to  say  to 
cities  whose  councils  receive  and  take  into  their  considera- 
tion applications  for  licenses  at  a  meeting  of  council  held 
not  later  than  the  first  of  April  in  each  year-  -in  other 
words  all  cities  except  the  city  of  St.  John  ;  tho  context 
requires  that  the  word  "  council "  in  this  sub-section  is 
not  to  be  read  as  meaning  the  mayor  of  the  said  city  of 
St.  John. 

The  word  '"  council  "  in  sub-.sect.  2  and  wherever  it 
occurs  in  the  other  sub-sections  can  be  applied  in  relation 
to  the  city  ot  St.  John  to  the  mayor  of  the  said  city. 
Thus  sub-sect.  ."< : 

"The  mayor  of  the  city  of  St.  John  shall  hear  and 
determine  all  applications,"  etc. 

"  Sub-sect.  5.  No  objection  from  an  inspector  shall  be 
entertained  unless  the  nature  of  the  objection  shall  be 
stated  in  his  report  i'urni.shed  to  the  mayor  of  the  city. 


m 


SUPttKME   COURT   OF   CAMADA. 


O) 


"  Sub-sect.  G.  Notwithstanding  anything   in  this  Act         issv 
contained,  the  mayor  of  the  said  city  may  of  his  own     danIheb 
motion,"  etc.,  etc.  '  Pniri. 

Thus  reading  sect.  27  all  argument  based  on  the  words      suTc. 
in  it  "  at  a  meeting  to  be  held  not  later  than  the  first  day     Canai.a. 
of  April  in  each  and  every  year  "  is  removed,  and  these    ciwynne,  J. 
words  have  no  application  as    regards   the    issuing   of 
licenses  in  the  city  of  St.  John.      Whether,  therefore,  the 
language  of  the  section  is  imperative  or  directory  is  un- 
important in  the  present  ctise. 

It  was  contended  that  in  etiect  the  Act  operates  as  a 
total  prohibition  of  the  sale  of  liquor  in  the  city  of  St. 
John  and  that  it  was  therefore  ultra  vires  and  void.  The 
ai"uiiient  in  support  of  this  contention  was  I'ested  upon 
sects.  27  and  10.  In  so  far  as  sect.  27  is  concerned  I  have 
already,  I  think,  shewn  that  it  ha3  no  application  to  the 
[.i4]  issuing  of  licenses  in  the  city  of  St.  John,  and  it  is 
witli  this  point  alone  that  we  are  concerned. 

Sect.  10  enacts  that :  "In  case  of  an  application  for  a 
license,  the  petition  must  be  accompanied  by  a  certificate 
signed  by  one-third  of  the  ratepayers  in  a  polling  sub- 
division in  which  the  premises  sought  to  be  licensed  are 
situate,  which  polling  sub-division  shall  be  that  established 
by  law  for  the  purposes  of  an  election  for  the  House  of 
Coninions,  or  if  none  such  be  established  then  the  polling 
sub-division  uscd  for  the  last  election." 

The  argument  based  upon  this  section  was  that  it 
showed  clearly  the  intention  of  the  legislation  to  be  that 
any  number  of  ratepayers  in  a  polling  sub-division 
exceeding  two-thirds  .should  have  the  power  of  totally 
prohibiting  the  sale  of  liquor  by  refusing  to  .sign  the 
certiticates  for  applicants  for  licenses.  Then  it  was  con- 
tended that  sect.  31  authorises  the  majority  of  the  rate- 
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1888        payers  in  n  city  or  incorporated  town  to  prohibit  the  salo 
Danaheh     <»t'  liquor  ])y  petitioning  against  the  granting  of  licennos, 
and  for  those  reasons  it  was  contended  that  the  Act  was, 
in  etiect,  an  Act  for  the  total  prohibiti<m  of  the  sale  of 
Canada.      li,ji,or  in  the  city  of  St.  John,  and  therefore  ultra  viios 
G Wynne,  J.   g^,jj   y^^jj .  j^^^  there  is  nothing  in  the  language  of  the 
Act  which  would  justify  us  in  pronouncing  the  intention 
of  the  legislature  to  have  been  to  enact  a  prohibition  of 
the  sale  of  liipiors  in  a  municipality  or  in  any  part  thereof 
under  colour  of  passing  an  Act  upon  the  subject  of  muni- 
cipal regulations  relating  to  the  sale  of  liquors,  whicii  i:* 
a  subject  clearly  within  the  jurisdiction  of  the  local  legis- 
latures. 

The  objections  which  alone  the  Act  authorises  to  be 
urged  by  petition  against  the  granting  of  a  license  to  a 
particular  person  or  for  a  patticular  house,  enumerated  in 
sect,  lo,  seem  to  be  very  reasonable  grounds  of  objection 
as  affecting  the  person  and  place  sought  to  be  licensed  as 
regards  the  retail  trade  in  liquors,  and  although  these 
[55]  objections  may  seem  to  be  unreasonable  if  applieil 
to  a  person  or  shop  for  which  a  license  to  sell  liqnors  by 
wholesale  is  sought  to  be  obtained,  we  cannot  for  that 
reason  hold  the  object  of  the  legislature  to  have  been  to 
effect  prohibition  of  the  trade  of  dealing  in  the  sale  of 
licjuors  under  colour  of  an  Act  establishing  municipal 
regulations  affecting  that  trade.  So  neither  can  we  hold 
that  the  certificate  of  approval  of  die  fitness  of  the  appli- 
cant to  obtain  a  license,  or  of  the  place  in  which  he  pro- 
poses to  carry  on  the  trade  required  by  the  Act,  however 
stringent  the  provision  upon  that  subject  is,  has  been 
enacted  for  the  purpose  of  effecting  a  prohibition  of  the 
sale  of  licjuois  in  iuiy  part  of  a  municipality.  'J'he  Act 
may  be  defective,  also,  in  some  particulars,  as  in  the 
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absence  of  a  provision  (which  was  much  relied  upon)  for  i889 
supplying  throughout  tlie  year  the  places  of  licensed  DavaTieb 
persons  dying,  or  being  deprived  of  their  licenses.  So, 
likt'\vi.se,  it  may  to  some  seem  to  be  reasonable,  to  others 
it  may  seem  to  be  unreasonable,  that  a  licensed  tavern- 
keeper  should  not  be  eligible  to  serve  as  a  trustee  of 
schools  or  hold  a  place  in  the  commission  of  the  peace,  or 
to  be  a  member  of  a  municipal  council,  etc.,  but  defects 
or  impeifections  in  the  Act  or  provisions  therein  which 
may  be,  or  may  appear  to  some  to  be,  uareasonable,  will 
not  justify  us  in  pronouncing  the  true  object  of  the  Act. 
to  lifive  been  prohibition,  total  or  partial,  of  the  trade  of 
dealing  in  the  .sale  ot  liquors,  under  pretence  of  establish- 
ing municipal  regulations  upon  that  subject. 

As  to  sect.  73,  and  the  argument  founded  thereon  as 
affecting  brewers  and  distillers,  we  have  no  concern  in 
ray  opinion  in  the  present  CJise  with  any  consideration  of 
that  section  or  its  effect  upon  brewers  and  distillers. 
The  appeals  must  in  both  cases  be  dismissed  with  costs, 

Patterson  J : — 

I  agree  that  these  appeals  must  be  dismissed,  and  I  do 
[.')6]  not  propose  to  discuss  at  much  length  the  questions 
that  have  been  debated  before  us. 

The  power  of  the  local  legislatures  to  provide  for  the 
issuing  of  licenses  for  the  sale  of  spirituous  liquors,  either 
in  large  or  small  quantities,  to  limit  the  number  of 
licenses,  and  to  prohibit,  under  penalties,  the  sale  of  such 
liquors  without  license,  cannot  now  be  treated  as  an  open 
question. 

The  contention  for  the  present  appellants  is  that  the 
New  Brunswick  Liquor  Licen.se  Act,  1887,  while  profess- 
ing merely  to  deal  with  the  subject  of  licenses,  contains 
provisions  which,  either  from  their  inherent  tendency  or 
from  the  way  in  which  they  may   be  acted  on,  give  the 
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measure  the  effect  of  a  prohibitory  law,  either  as  to  the 
whole  province  and  for  all  time,  or  as  to  particular  locali- 
ties and  particular  calendar  years. 

The  larger  question  of  the  power  of  the  province  to 
prohibit  the  sale  of  intoxicating  liquors  within  its  own 
l)orders  is  not  prestnted  for  discussion,  and  we  have  to 
deal  only  with  questions  which  concede  that  total  prolii- 
bition  can  be  decreed  only  by  the  Dominion  Parliament. 

Three  points  have  been  made  before  us,  but  two  of 
them  may  be  dismissed  with  a  few  observations.  Tliey 
were,  if  I  am  not  mistaken,  raised  for  the  first  time  in 
this  court. 

One  relates  to  the  requirement  of  a  certificate  signed 
by  one-third  of  the  ratepayers  of  the  locality  as  a  quali- 
fication for  obtaining  a  license,  and  the  other  to  the 
disqualification  under  sect.  76,  of  licensed  persons  for 
holding  commissions  of  the  peace  or  municipal  oflBcen. 
The.se  provisions,  it  is  urged,  interfere  with  the  freedom 
of  individuals  in  the  matter  of  engaging  in  the  liquor 
trade  by  making  their  right  to  a  license  depend  on  the 
action  of  their  neighbours  and  by  attaching  a  stigma  to 
[57]  the  bu.si'!e.ss.  The  stigma  may  or  may  not  be  im- 
plied. There  may  be  other  motives  for  desiring  that 
under  a  system  of  popular  government  the  liquor  sellor 
shall  control  public  affairs  to  as  small  an  extent  as  pos- 
sible without  any  more  imputation  against  him  or  his 
calling  than  is  implied  by  the  exclusion  of  judges  from 
the  electoral  franchise. 

But  the  objections  are  too  fanciful  ami  far  fetched  to 
be  seriously  discussed  without  denying  to  the  local  legis- 
lature the  right  to  prescribe  the  conditions  on  which 
licenses  can  be  obtained.  They  assume  a  right  in  every 
man  to  demand  a  license  ignoring  the  right  of  the  legis- 
lature to  limit  the  number. 

[The  remainder  of  the  judgment  is  omitted  as  not 
bearing  on  the  constitutional  question.] 
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WILLIAM  RYAN 

(Plaintiff)  Respondent. 

On  Apptal  from,  the  Court  of  Appe<d  for  Ontario. 

[Reported  17  Can.  S.  C.  Ji.  1151.] 

Appeal  limitation  of— Rev.  Stat.,  lSS7,c.  4^,  s.  S,  Out. 

An  Act  of  the  Ontario  Legislature  provides  that  in  certain  case* 
no  appeal  shall  lie  to  the  Supreme  Court  of  Canada  without 
special  leave  :  Hdd,  that  this  enactment  is  not  binding  on  the 
Supreme  Court. 

Appeal  from  a  decision  of  the  Court  of  Appeal  for 
Ontario  (1)  affirming  the  judgment  of  Armour,  C.J.,  in 
favour  of  the  plaintiff. 

Foy,  Q.C.,  for  the  appellant. 

Aylesworlh,  for  the  respondent. 

In  the  course  of  the  argument  the  Chief  Justice  called 
attention  to  an  order  published  in  the  record  and  pur- 
porting to  be  made  by  the  Court  of  Appeal  which  gave 
defendant  leave  to  appeal  to  the  Supreme  Court,  he 
undertaking  to  ask  no  costs  of  such  appeal. 

*  Present:— 'iitW.  J.  Ritchib,  C  J.,  and  Fournier,  Taschkkkac,  Gwtnnb, 
and  Patterson,  JJ. 

(1)  16  App.  Rep.  311. 
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RlT(  ?iii:,  C.J  : — The  Court  of  Appejil  was  not  justiticd 
in  making'  this  order  and  Imd  no  right  to  insert  any 
undertaking  as  to  costs  which  is  a  matter  entirely  in  the 
discretion  of  this  Court. 

Foi/  nforred  to  the  Ontario  statute  requiring  leave  to 
appeal  win  n  the  amount  in  controversy  is  under  81,000.  (1) 

TJiTCiiiK,  C.J: — We  have  repentedly  stated  in  this 
Court  tluit  we  are  not  hound  hy  that  statute.  The  etlVot 
of  this  order  is  that  the  waivei'  of  eosts  is  a  condition 
of  the  appeal.  Theie  was  no  necessity  for  an  applioii- 
tion  for  leave  to  appeal  nnd  if  such  leave  were  grantdJ 
it  shouhl  not  be  traniellod  with  conditions, 

Pattkhson,  J : — The  ni»tter  lias  been  discu.ssed  in  tlio 
Court  of  Appeal  and  there  being  no  reported  decision 
that  the  Ontario  Act  is  ultra  vires  it  has  been  acted  upon. 

Ritchie,  C.J :-— The  matter  has  been  before  this  Court 
more  than  once,  appeals  fiom  Ontario  being  objected  to 
on  the  ground  that  leave  has  not  been  granted  under  the 
Ontario  Act,  and  it  has  been  stated  most  unequivocally 
that  this  Court  is  not  bound  by  the  Act.  If  it  is,  then 
each  Province  could  legi-;late  .so  as  to  take  away  the  juri.s- 
[254]  diction  of  this  Court  altogether.  In  one  case  where 
the  Court  of  Appeal  lefused  leave  to  appeal,  this  Court 


(1)  [Rev.  Stat.  c.  42,  s.  2,  enacts 
m  follows  :— 

"In  any  action  reapecting  property 
or  civil  rights,  whether  for  (l<in)age8 
or  for  specific  relief,  no  appeal  shall 
lie  to  the  Supreme  Court  of  Canada 
without  the  special  leave  of  such 
Court,  or  of  the  Court  of  Appeal, 
unless  the  title  to  real  estate  or  some 
interest  therein,  or  the  validity  of  a 


patent  is  affected  ;  or  unless  the 
matter  in  controversy  on  the  appeal 
exceeds  the  sum  or  value  of  $1,C00, 
exclusive  of  costs ;  or  unless  the 
matter  in  question  relates  to  the 
taking  of  an  annual  or  other  rent, 
customary  or  other  duty  or  fee,  or  a 
like  demand  of  a  general  or  public 
nature  affecting  future  rights. "] 
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.'lantcil  it  on  tliat  <,'ruun(l  alone  (I)      And  in  a.sul>.stqnent         jsoo 

case  when;  it  was  sought  to  raiso  tho  (luestion  again,  we 

refiiHt'd  to  hear  it  lu'cause  it  had  been  decided  already. 

Nil  person  practising  in  Ontario,  who  has  anything  to  do 

witli  tills  Court,  can  he  ignorant  of  oiir  |K)sition  in  regard 

to  that  statute.     I  <h)  not  wish  it  to  be  imagined  tliat  we    Arspmipnt 

have  the  slightest  doubt  as  to  our  jurisdiction  without 

rei,'ard  to  that  Act,  for  to  hold  so  would  be  to  disturb 

nmiierons  decisions  of  the  Court. 

[Tlie  remainder  of  the  ease  is  ondtted  as  not  bearing 
(.n  the  constitutional  question.] 


(ll  Forristalf. McDonald, Cag8oln' 
DiReKt  406. 

[The  n<ite  of  tlie  above  case  is  as 
fdllowM  ; — 

"On  the  Ifjcii  (lay  of  oeptember, 
"  "',  an  appeal  to  the  C'o>irt  ot 
A  i  peal  for  Ontario,  in  which  the 
(le'ciidants  were  api)ellants  and  the 
IiliiintifT  was  re8pondt?nt  was  dio- 
missed.  The  matter  in  controversy 
in  the  action  amonnted  to  the  Mum 
of  $57fi.30  exclusive  of  costs.  The 
defendants,  on  said  16th  day  of 
Setitember,  applied  to  the  Court  of 
Appeal  under  sect.  43  of  the  Judi- 
cature Act  of  Ontario  (now  Rev, 
Stat.  c.  42,  8.  2  supra),  for  special 
leave  to  appeal  from  judgment  of 
said  Court  of  Appeal  to  the  Supremo 
C'liurt  of  Canada,  and  the  Court  of 
Ajipeal  refused  to  grant  such  special 
leave.  The  defendants  thereupon 
made  an  application  to  Mr.  Justice 
Fiiurnier,  in  Chambers,  for  leave  to 
aitpeal  from  said  judffment  of  the 
Court  of  Appeal,  or  for  an  onler 
that  defendants  be  at  liberty  to  give 
proper  security  to  the  satisfaction 
of  the  Supremo  Court  or  a  judge 
thereof,  that  they  would  effectually 


prosecute  their  appeal,  or  for  8Uoh 
further  or  other  ord- .  .vs  the  Judge 
or  Coi.rt  might  dir  This  appli- 

cation was  niadt  on  the  4th  day  of 
October,  1882,  being  witUu  'hiity 
days  after  the  said  j. -Ik"'  'Ut  was 
pronounced.  Mr.  JuKtice  Fiuirnier 
finding  that  the  point  as  i,u  the 
validity  of  the  section  in  question 
of  the  Judicature  Act  of  Ontario 
had  been  raised  by  the  application 
referred  it  to  the  full  Court. 

"  In  the  course  of  the  argument 
the  Court  expressed  great  doubts  an 
to  the  constitutionality  of  sect.  43 
of  the  Ontario  Statute,  but  as  the 
appellants'  coun.sel  abandoned  the 
first  alternative  of  his  motiim  the 
Court  exercising  the  powersconferred 
by  sect.  31  of  the  Supreme  and 
Exchequer  Court  Act,  1875,  as 
amended  by  sect.  14  of  the  Supreme 
Court  Amendment  Act  of  1879 
ordered  that  the  second  alternative 
oi  the  said  motion  should  be  granted 
and  that  the  said  apiiellants  should 
be  at  liberty  to  i)ay  the  sum  of  $!)00 
into  the  Supre.ne  C'ourt  to  the  credit 
of  tliH  Registrar  thereof  as  security 
for  the  costs  of  the  appeal. "] 
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LAURENT  PIGEON  (Pttitioner), 

Jlov.  18. 

Appellant  ; 

1«90» 
March  10. 

AND 

THE   RECORDER'S   COURT   AND   THE  CITY  OF 
MONTREAL, 

RESP0NDI-.NT8, 

On   Appeal  from  the  Court  of  Qiieen's  Bench  for   Lower  Canvl'i. 

(Appeal  Side.) 

[RepoHed  17  Can.  S.  G.  R.  495.] 

Mark»t$ — Butchers'  Sfal's,  power  to  regidat*  and  Ucnst — 57   I"  t. 
51,  s.  123,  suh-ss.  27,  SI  (Q). 

A  statute  of  the  Province  of  Qaebec  gave  to  the  council  of  tlio  tity 
of  Montreal  authority  to  regulate  and  license  the  sale  in  iiiiy 
private  stall  or  shop  in  the  city,  outside  of  the  public  meat  ma-- 
kets,  of  any  meat,  fish,  vegetables  or  provisions  usually  sold  in 
markets  :  Htld,  affirming  the  judgments  of  the  Courts  belo^, 
that  the  enactment  was  intra  vires  of  the  Provincial  L'gislatnre. 

Appeal  from  the  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada  (appeal  side),  (1)  continuing  a 
judgment  of  the  Superior  Court  which  had  dismissed  the 
appellant's  petition  for  a  writ  of  prohibition. 

[49G]  The  petition  had  for  its  object  the  obtainini^  ')f 
a  writ  of  proiiibition  enjoining  the  Recorder's  Court  au'l 
the  city  of  Montreal  from  proceeding  in  the  case  before 
the  said  Recorder's  Court,  wherein  the  city  of  Moiitivid 
was  complainant  and  the  said  appellant  defendant.     The 

*Prettnt  .—Sir  W.  J.  Ritchir,  (\  J.,  and  Strong,  Tabchbkeau,  Gwynnb 
and  Pattkrson.  JJ. 


(I)  M.  L.  R   6  q.   B.   GO.    [The 
judgment  of  the  Q.  B.  is  '>initted  as 


not  bearing  on   the  constitutional 
queUior..] 
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complaint  was  to  the  effect  that  appellant,  a  butcher,  had         iggo 
illegally  exposed  for  sale  on  a  private  stnll,  outside  of  the       Piokom 
public  meat  markets,  meat  ordinarily  bought  and  sold  on    RKcoRPKR'g 
public  meat  markets,  without  having  obtained  a  license 
from  the  city  council,  the  whole  in  violation  of  by-lavr 
number  131,  intituled  "  By-law  concerning  markets,"  then 
in  force  in  the  city   of  Montreal ;  the  petition  praying 
for  the  writ  of  prohibition,  alleged  that  the  ly-law,  in 
virtue  of   which  the  city  of  Montreal  was  proceeding 
against  the  appellant,  was  ultra  vires,  and,  consequently, 
had  no  legal  existence.      The  corporation  of  Montreal 
answered  the  petition  by  pleading  that  the  by-law  and 
the  statute  upon  which  it  rests  are  legal  and  constitu- 
tional and  valid  to  all  intents  and  purposes. 

The  by-law  and  the  statute  in  question  are  referred  to 
in  the  judgments. 

Geoffrion,  Q.  C,  and  Afadore  for  appellant.  , 

Ethier  for  respondent. 

Ritchie,  C.  J.,  concurred  with  Taschereau,  J. 

Stisonq,  J : — 

This  was  a  proceeding  in  prohibition  to  restrain  the 
Recorder's  Court  from  proceeding  to  hear  and  determine 
an  action,  instituted  by  the  city  of  Montreal  against  the 
present  appellant  to  recover  the  fine  imposed  for  an  in-  ^ 
fraction  of  the  by-law  of  the  city,  which  required  all 
persons  exposing  meat  for  sale  in  any  private  stall  or 
shop  outside  of  the  public  meat  markets  to  take  out  a 
license,  for  which  license  the  sum  of  $200  was  b}'  the 
same  by-law  required  to  be  paid.  The  appellant,  who 
was,  at  the.  time  of  the  action  being  brought,  keeping  a 
private  stall  for  the  sale  of  butchers'  meat  at  the  corner 
of  St.  Denis  and  St.  Catharine  streets,  in  the  city  of  Mon- 
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treal,  refused  to  submit  to  the  by-law  and  to  pay  the 
license  fee  of  $200  for  the  year  from  May,  1886,  to  May, 
1887. 

Thereupon  the  city  instituted  an  action  in  the  Re- 
corder's  Court  to  recover  the  fine  prescribed  ^'or  breach  of 
the  by-law,  upon  which  the  appellant  toe  .  proceedings  in 
prohibition,  making  the  Recorder's  Court  and  the  city, 
both  parties  defendants.     A  writ  to  appear  and  answer 
having  been   granted  by  the  Superior  Court,  the  city 
pleadod  thereto :  first,  a  peremptory  exception  insisting 
that  the  appellant  was  precluded  from  raising  any  objec- 
tion to  the  by-law  imposing  the  fee  for  the  license,  inas- 
much as  the  city  was  entitled  to   the  benefit  of   t!ie 
prescription  enacted  by  sect.  12  of  42  &  43  Vict.,  c.  53, 
the  period  of  three  months  from  the  date  of  the  passing 
of  the  by-law  having  elapsed  before  the  commencement 
[499]  of  the  action.     Secondly,  the  city  pleaded  a  general 
defence  on  the  merits,  insisting  on  the  validity  of  the  by- 
law am)  on  the  c onstitutionality  of  the  statute  pursuant 
to  which  it  was  passed. 

The  appellant  having  tiled  an  answer  and  replication 
the  parties  went  to  proof,  and  the  cause  was  subsequently 
heard  before  Mr.  Justice  Mathieu,  in  the  Superior  Court, 
who  dismissed  it,  and  the  appellant  having  taken  an  ap- 
peal to  the  Court  of  Queen's  Bench  that  court  affirmed 
the  judgment  of  the  Superior  Court.  The  present  ap- 
peal waii  then  taken  to  this  court. 

By  the  provincial  statute,  '^7  Vict.,  c.  51,  sect.  123, 
sub-sect.  27,  the  city  of  Montreal  is  authorized  :  "To  es- 
tablish and  regulate  public  markets  and  private  butchers 
or  hucksters'  stalls,  and  to  regulate,  license  or  restrain 
the  sale  of  fresh  meats,  vegetables,  fish  or  other  articles 
usually  sold  in  markets." 
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By  sub-section  31  of  the  same  section  it  is  enacted  that  i890 
the  city  shall  have  power;  "To  order  that  all  kinds  of  Pigkon 
live  stock,  and  all  kiiKls  of  provision  and  provender  rkcokukr'b 
whatsoever,  usually  bought  and  sold  in  public  markets 
that  may  be  brought  to  the  said  city  for  sale,  shall  be 
taken  to  the  public  markets  of  the  said  city,  and  there 
exposed ;  and  that  neither  the  said  live  stock,  nor  the 
said  provisions  or  provender  shall  be  offered  or  exposed 
for  sale,  or  be  sold  or  purchased  elsewhere  in  the  said 
city  than  on  the  said  public  markets;  but  the  said 
council  may,  if  they  deem  it  advantageous,  by  a  by-law 
to  be  passed  for  that  purpose,  empower  any  person  to  sell, 
otl'er  or  expose  for  sale  in  any  place  beyond  the  limits  of 
said  markets  or  market  stalls  of  the  said  city,  meat, 
vcgetiibles  and  provisions  usually  b  »ught  and  sold  on 
public  markets,  upon  such  person  obtaining  a  license  for 
that  purpose  from  the  said  council,  for  which  he  shall 
pay  to  the  city  treasurer  such  sum  as  may  be  fixed  by 
such  by-law,  and  by  conforming  with  the  rules  and  regu- 
lations contained  in  the  said  by-law." 

And  by  sub-section  32  of  the  same  section  further 
powei-  was  given  to  the  city;  "To  impose  a  duty  on  all 
private  marts  in  the  said  city,  or  that  may  hereafter  be 
established  therein  for  the  sale  of  cattle,  provision  or  pro- 
vender, or  of  anything  else  whatsoever,  that  is  usually 
sold  in  public  markets,  with  power  to  regulate  and  fix 
the  said  duty  as  regards  each  particular  mart  as  the  said 
council  may  see  fit." 

[500]  On  the  9th  of  June,  1882,  the  city  council  of 
Montreal  passed  a  by-law  which  cimtained  amongst  others 
the  ibllowing  [)rovisions.  By  sect.  44  it  was  enacted 
that :  "  No  person  shall  sell  or  expose  for  sale  in  any 
|)rivi'(>  stall  ov  shop  in  the  city,  outside  of  the  public 
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meat  markets  aforesaid,  any  meat,  fish,  vegetables  or  pro- 
visions usually  bought  and  sold  on  public  meat  markets, 
unless  he  shall  have  obtained  a  license  from  the  said 
council  as  before  provided." 

Section  45. — "  The  said  council  upon  the  recommenda- 
tion of  the  market  committee  may  from  time  to  time 
issue  license  under  the  hand  of  the  mayor,  to  persons  who 
desire  to  sell  or  expose  for  sale  in  such  private  stalls  or 
shops  outside  of  the  said  public  meat  markets  as  shall 
be  designated  in  such  licenses  any  such  meat,  fish,  vege- 
tables or  provisions,  provided  the  place  so  designated  be 
not  less  than  five  hundred  yards  distant  from  the  centre 
of  any  of  the  said  public  meat  markets. 

Section  46. — "  For  each  and  every  such  license  there 
shall  be  paid  to  the  city  treasurer,  by  the  person 
applying  for  the  same  at  the  time  of  his  making  such 
application,  the  sum  of  $200. 

Section  47. — "  All  licenses  so  issued  shall  expire  on  the 
first  day  of  May,  after  the  date  thereof  unless  sooner 
revoked,  and  shall  be  renewable  every  year  at  the  discre- 
tion of  the  said  council." 

And  section  95  of  the  same  by-law  was  in  the  words 
following: — "Any  person  violating  and  contraveninLj 
any  of  the  provisions  of  this  by-law,  for  which  a  pen- 
alty is  not  hereinbefore  provided,  shall  for  each  offence; 
be  liable  to  a  fine  and,  in  default  of  immediate  payment 
of  said  fine  and  costs,  to  an  imprisonment,  the  amount 
of  said  fine  and  the  term  of  said  imprisonment  to  be  fixed 
by  the  Recorder's  Court  at  its  discretion,  and  any  person 
who  shall  violate  any  sfich  provision  of  the  said  by-law 
shall  moreover  be  liable  to  the  penalty  mentioned  in  this 
section  for  each  and  every  day  that  such  violation  or 
contr:ivontion  shall  last,  which  sliall  be  held  to  be  a  dis- 
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tinct  and  separate  offence  for  each  and  every  day  as        iggo 

aforesaid  ;  provided  that  such  fine  shall  not  exceed  forty      piqicom 

dollars  and  the  imprisonment  shall  not  be  for  a  longer   rkcordkb'i 

CouBr. 


period  than  two  calendar  months  for  each  and  every 
[501]  offence  as  aforesaid  ;  the  said  imprisonment, 
however,  to  cease  at  any  time  before  the  expiration  of 
the  term  fixed  by  the  said  Recorder's  Court  upon  payment 
of  the  said  fine  and  costs." 

The  first  pretension  of  the  appellant  is  that  section  46 
of  the  by-law  requiring  the  payment  of  S200,  for  a 
license  to  sell  meat  outside  the  public  markets  is  not 
authorized  by  the  statute,  and  is  therefore  in  excess  ot 
the  i)Owers  of  the  council   and  absolutely  null  and  void. 

[The  learned  Judge  then  discussed  this  ques.ion  and 
continued,  p.  503 : — ] 

On  the  whole,  upon  the  only  admissible  interpretation 
of  the  statute  I  conclude  that  the  city  council  were  by  it 
invested  with  all  the  powers  they  assumed  to  exercise  by 
the  by-law. 

Next  it  is  preten<le'l  that  the  ;Ust  sub-sect,  to  which 
the  authority  of  the  council  to  pass  the  bj'-law  must  be  as- 
cribed, is  itself  ultra  vires  of  the  provincial  legislature.  It 
is  said  that  sect.  92  of  the  British  North  America  Act  does 
not  confer  on  the  provinces  the  right  to  invest  a  muni- 
cip  il  council  with  powers  of  taxation  such  as  this  enact- 
ment assumes  to  confer  upon  the  city  of  Montreal.  The 
answers  to  this  relied  upon  by  the  learned  advocates  for 
the  city  are,  I  think,  clear  and  conclusive.  For  myself  I 
prefer  to  select  one  of  these  grounds  and  to  rest  my 
judgment  exclusively  upon  that. 

It  may  be  that  since  the  decision  of  the  Judicial  Commit- 
[.)U4]  tee  in  the'case  of  The  Bank  of  Toronto  v.  Lambe  (1) 
il  tax  for  municipal  purposes,  to  be  collected  by  means 
of  a  license  imposed  upon  a  person  carrying  on  a  specific  re- 

(1)  12  App.  Cas.  675  ;  ante  p.  7. 
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tail  trade  its  a  condition  of  being  permitted  to  carry  it  on 
in  a  particular  manner,  or  in  a  particular  place  as  in  the 
present  case,  is  not  to  be  regarded  as  an  instance  of  indi- 
rect taxation.  If  this  is  so,  it  would,  of  course,  be  conclu- 
sive of  the  question  of  legislative  authority  which  has 
been  raised  in  the  present  case,  but  without  in  the  sliglu- 
est  degree  presuming  to  depart  from  any  decision  of  the 
Privy  Council,"!  am  prepared  for  the  purposes  of  the 
present  judgment  to  assume  the  correctness  of  the  apftol- 
lant's  contention  that  this  is  an  indirect  tax  and  to  deal 
with  the  case  upon  that  basis. 

Then,  looking  at  the  case  in  this  way  I  have  no  hesita- 
tion in  ascribing  the  authority  of  the  legislature  of  the 
Province  of  Quebec  to  pass  the  provision  of  the  statute 
now  impugned  to  sub-sect.  9  of  sect. 92  of  the  British  North 
America  Act.  The  words  of  that  section  are  as  fol'ovvs:— 
<'  Shop,  saloon,  tavern,  auctioneer,  and  other  lictases,  in 
order  to  the  raising  of  a  revenue  for  provincial,  local,  or 
municipal  purposes."  If  it  were  necessary  to  do  so  I 
should  be  prepared  to  hold  that  the  words  "other  licenses" 
include  such  licenses  as  the  legislature  have  empowered 
the  city  of  Montreal  to  impose  by  the  terms  of  the  stat- 
utes now  under  consideration.  It  never  has  been  decideil 
by  any  court  of  appeal  that  the  words  "  other  licenses  " 
are  to  have  no  meaning  whatever,  and  that  the  clause  u 
to  be  restricted  to  the  four  named,  but  incongruous,  case* 
of  "  shops,  saloons,  taverns  and  auctioneers."  The  case  of 
Severn  v.  The  Queen  (I)  did  not  decide  this,  but  merely 
determined  that  a  construction  which  would  include 
licenses  to  brewers  under  the  words  "  other  licenses  "  was 
[505]  inadmissible  for  the  reason  that  it  would  conflict 
with  the  exclusive  power  to  regulate  trade  and  commerce 
which  was  vested  in  the  Dominion.  And  even  as  regaids 
(1)  2  Can.  S.C.R.  70 ;  ante  vol.  ],  p.  414.  - 
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liis  construction  of  sub-sect.  9,  if  the  decision  in  Severyi         isoo 
The  Queen  (1)  has  not  been  overruled  observations      V\--My 
hot  in  accordance  with  it  are  certainly  to  bj  found  in  the    KKcoHnKn's 

liter  decisions  of  the  Privy  Council.     I  do  not,  howovei-, 

hm  iny  opinion  on  these  words  "  other  licenses  "  being 

comprehensive  of  a  license   tax,  such   as   this,  but  on    n-r^^^j, 

ivhat  appears  to  me  to  be  the  indisputable  ground,  that 

this  is  a  shop  license  power  to  authorise  the  imposition 

of  which  is  in  so  many  words  conferred  on  the  provincial 

liHjislatures  by  sub-sect.  9  of  sect.  92.     There  is  nothing  in 

the  context  restraining  the  meaning  of  the  word  "  shop  '*' 

tuany  particular  species  of  shop,  or  to  a  shop  in  vhich  any 

specific  commodity  is  dealt  in,  and  that  being  so  there  is 

nothing  whatever  to  exclude  from  its   operation  a  shop 

such  as  that  kept  by  the  appellant  for  the  sale  of  butcher's 

meat.     This  seems,  by  itself,  conclusive  of  the  question 

of  constitutional  validity,  and  to  preclude  all  objections 

to  the  statute. 

[The  remainder  of  the  judgment  is  omitted  as  not  bear- 
ing on  the  constitutional  question.] 

Tascuereau,  J : — 

By  its  charter  the  city  of  Montreal  is  authorised  by 
sect.  123,  sub-sect.  27,  to  "establish  and  regulate  public 
markets  and  private  butchers'  or  hucksters'  stalls  ;  and  to 
ivgulate,  license,  or  restrain  the  sale  of  fx'esh  meats,  vege- 
tiblos,  tish  or  other  articles  usually  sold  on  markets  ; " 
Then,  by  sub-sect.  31 ;  "To  order  that  all  kinds  of  live 
stock  and  all  kinds  of  provision  and  provender  whatsoever, 
usually  bought  and  sold  in  public  markets,  tiiat  may  be 
brought  to  the  said  city  for  sale,  shall  be  taken  to  the 
public  markets  of  the  said  city  and  there  exposed ;  and 
that  neither  the  said  live  stoi^k  nor  the  said  provisions 
or  provender,  shall  be  offered  or  exposed   for  sale  oi- 
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1890        sold  or  purchased  elsewhere  in  the  said  city  than  on  the 
r^G^K-N      said  public  markets  ;  but    the  said  council  may,  if  thry 
Rkcokdkr's  deem  it  advantageous,  by  a  by-law  to  be  passed  for  that 
'"•       purpose  empower  any  person  to  sell, offer  or  expose  for  sale, 
C\N  SPA      ['^^^J  ^^  ^^y  P^B'Ce  beyond  the  limits  of  said  markets  or 
T     iTT    J  "'^•^®*'  stalls  of  the  said  city,  meat,  vegetables  and  pro- 
—         visions  usually  bought  and  sold  on  public  markets,  upon 
such  person  obtaining  a  license  for  that  purpose  from  the 
said  council,  for  which  he  shall  pay  to  the  city  treasurer 
Buch  sum  as  may  be  fixed  by  such   by-law,  and  by  con- 
forming with  the  rules  and   regulations  contained  in  the 
said  by-law. 

[The  learned  Judge  held  lor  reason.s  which  he  gave  that 
the  by-law  was  authorized  by  the  statute,  and  added  — ] 
As  to  the  constitutionality  of  the  sections  above 
referied  to  in  the  city  of  Montreal's  charter,  there  i.s  no 
rooiu  for  controversy,  and  the  appellant  himself,  though 
he  had  alleged  in  his  declaration  that  these  sections  were 
unconstitutional,  very  properly,  in  his  factum  and  at  the 
heai'ing  before  us,  abandoned  tliat  ground  of  his  action. 
[50m]  Ho  contends  now,  not  that  the  statute  is  ultia 
vires  of  the  Quebec  Legislature,  but  that  the  by-law 
under  that  statute  and  upon  which  he  was  sued  before 
the  Recorder's  Court  is  ultra  vires  and  not  authorize  1  ly 
til  i.s  .statute. 

[The  I'ouiaiuder  of  thejudguient  is  omitted  as  u^t 
bearing  on  the  constitutional  question.] 

GWYNNE,  J : — 

[The  judgment  of  the  learned  Judge  is  onjitted  a.s  it 
does  not  refer  to  the  constitutional  question.  His  Loi-d- 
ship  concurred  in  dismissing  the  appeal.] 

Patteh.son  J.  concurred  with  Taschereau  J. 

Appeal  dismissed  with  costs. 
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THE  CANADA.  SOUTHERN  RAILWAY  COMPANY 

{Defendants)  Appellants; 

AND 

CHARLES  S.  JACKSON, 

{Plaintif)  Respondent. 

On  Appeal  from  the  Common  Pleas  Division  of  the  High  Court  of 

Justice  for  Ontar  o. 

[Beported  17  Can.  S.  C.  R.  S16.] 

Workmen's  Compensation  for  Injuries  Act,  R.S.O.  c.  IJfl — Dominion 

Railways. 

The  Ontario  Legislature  by  Rev.  Stat.,  1887,  c.  141,  gives  to 
w'lrkmen,  injured  in  the  course  of  their  employment,  the  right, 
under  crrtain  conditions,  to  recover  oonipunsatitMi  therefor  from 
their  employers  :  Udil,  that  this  enactment  was  valid  and  applied 
to  the  defendant  company  as  well  as  other  railways  under  the 
le;,'i8lfttivo  control  of  the  Dominion  Parliament. 

Appeal  by  consent  from  a  decision  of  tlie  Common 
Pleas  Division  of  the  High  Court  of  Justice  for  Ontario, 
sustaining  a  verdict  for  the  phiintiff  at  the  trial. 

Jackson,  the  plaintiff  in  the  case,  was  a  switch  tender 
iu  t!ie  employ  of  defendants  and  the  action  was  brought 
[317]  in  consequence  of  injuries  caused  by  an  engine 
knocking  him  dov/n,  when  endeavouring  to  walk  over  the 
track  to  a  switch  in  the  performance  of  his  duties. 

[320]  Certain  questions  wei-e  submitted  to  the  jury 
which,  with  their  findings  thereon,  are  as  follows : — 

1.  Was  there  negligence  iu  the  management  of  the 
engine  ?     A.  Yes. 

'Preienl :— Sir  W.  J.  RrroHiK,  C.  J.,  and  I'"oukn-iku,  T.vsciiiiun.u-,  Gwy.v.ne 
aud  Pattkhbon,  J  J. 
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2.  If  SO,  what  was  it  ?  A.  By  notrln^inj^the  bell,  unilto 
tho  boat  of  our  belief  the  ent^nne  was  moving  more  than 
four  miles  an  hour. 

8  How  did  the  accident  occur  ?  A.  Plaintiff  was  in 
tho  act  of  crossing'  the  track  to  go  to  the  switch  in  th« 
pi^rformance  of  his  duties. 

4.  Could  the  plaintiff  have  avoided  it  by  the  exorcisi 
of  reasonable  care  ?     A.  No. 

'>.  Assuming  that  the  plaintiff  is  entitled  to  recover, 
what  do  you  thiidc  would  be  a  fair  sum  for  the  companv 
to  pay  him  as  damages  ?  A.  Forty-five  dollars  a  month, 
in  all  $1,620. 

Upon  these  fintlings  judgment  was  entered  for  the 
plaintiff,  which  was  affirmed  by  the  Divisional  Court,  on 
a  motion  to  set  it  aside.  The  <lefendants  then  appealed 
to  the  Supreme  Court  of  Canada,  basing  their  objection 
to  the  judgment  on  two  grounds  : — 

First,  that  the  injuries  being  caused  by  a  feUoft- 
servant  of  plaintiff,  he  could  only  recover  by  virtue  of 
the  Workmen's  Compensation  for  Injuries  Act,  and  that 
Act  does  not  apply  to  the  defendant  company,  which 
has  been  declared  a  work  for  the  benefit  of  Canada,  and 
brought  under  the  operation  of  the  Government  Rail- 
ways Act  of  the  Dominion. 

Secou'lly,  if  the  plaintiff  could  maintain  an"'action  ho 
was  guilty  of  such  contributory  negligence  as  would  pre- 
clude him  from  recovering  damages. 

Symons  for  the  appellants. 

[;^21]  That  the  Ontario  Act  is  ultra  vires  as  regards 
this  company,  see  Darling  v.  Midland  Railway  Com- 
pany (1)  ;  Conger  v.  Grand  Trunk  Railway  Company 
(2) ;  Clarkson  v.  Ontario  Bank  (3). 

(1)  11  Practice  Rep.  32.  (2)  13  Ont.  Rep.  KiO. 

(3)  16  App.  Rei).  166. 
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S.  H.  Blake.  Q.C.,  for  the  respondent. 

The  constitutional  question  is  decided  by  authority  : 
Parsons  v.  Citizens  Insurance  Company  (1)  ;  Dohie  v. 
Tetnporalitles  Board  (2) ;  In  re  Toronto  Harbour  Com- 
mmionera  (3). 

Rm^HiE,  C.  J : — 

(After  stating  the  facts  as  given  in  the  judgment  of 
Oiilt,  C.  J.  in  the  Divisional  Court,  His  Lordsliip 
proceeded  as  follows :) — 

On  the  trial  the  learned  Judge  submitted  certain  ques- 
tions to  the  jury,  and  on  the  argument  the  whole  case 
turned  on  the  fourth  question  submitted  to  the  jury, 
namely,  "  Could  the  plaintiff  have  avoided  the  accident 
bv  the  exercise  of  reasonable  care  ?"  And  to  which,  as 
we  have  seen,  they  answer,  "  No."  The  objection  to  the 
finding  on  this  question  is  that  it  is  not  supported  by 
any  evidence  and  is  against  the  weight  of  evidence.  At 
the  sitting  of  the  Divisional  Court,  the  defendant  moved 
atrainst  the  verdict,  which  was  sustained.  The  learned 
Chief  Justice  of  that  Court,  in  delivering  judgment, 
says  :— 

"  As  to  the  contributory  negligence  of  the  plaintiff, 
the  only  ground  on  which  this  could  be  maintained 
would  be  if  the  plaintiff  had  not  taken  the  trouble  to 
look  towards  Montrose  Station  before  he  started  on  the 
discharge  of  his  duty  ;  he  8\vrears  positively  that  he  did 
and  that  when  he  did  so,  no  engine  was  visible.  This 
[322]  question  was  very  clear  for  the  jury,  for  one  wit- 
ness of  the  name  of  Francis,  called  by  the  defendant,  who 
was  the  fireman  of  the  engine  which  occasioned  the 
injury,  gave   evidence  which,  if   believed   by  the  jury, 

(1)  7  App.  Gas.  96  ;  ante  vol.  1,  p.  265.     (2)  7  App.  Gas.  136;  ante  vol.  1,  p.  351. 
(3)  28  Grant,  196  ;   ante  vol.  1,  p.  825. 
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1890        would  unqueMtioimbly  have  eNtablished  the  det'enco.    He 
swore  not  only  that  he  saw  the  plaintiff  from  time  to  time 
look  towards  the  entwine,  but  in  answer  to  the  question, 
"  Did  you  see  the  accident  ?     Yes.     What  did  you  see  ? 
I  saw  him  jump  sideways  on  the  footboard  of  the  enj^'ino 
and  catch  hold  of  the  rail  with  his  right  hand,  steppeil 
Ritchie,  c.  J.  on  with  his  right  foot.     Stepped  on  the  footboard  ?    Yei^ 
with  his  right  foot,  and  stuiabled  with  his  left,  made  the 
second  stumble  with  his  left  foot  which  caused  his  right 
foot  to  slip  off  the  board  and  he  went  right  alongside  of 
the  track  and  threw  his  arm  across  the  rails."     The  jury 
did  not  believe  thi.s  witness,  and  I  confess  I  do  nob  see 
how  it  would  be  possible  for  the  accident  to  happen  as 
described  by  this  witness.     The  plaintiff  had  been  so  un- 
fortunate as  to  lose  his  left  arm  by  a  former  accident,  ami 
how  he  could,  after  baring  caught  hold  of  the  rail  of  the 
engine,  fall  in  such  a  way  as  to  bring  his  right  arm  under 
the  wheel  of  the  engine,  I  do  not  understand  ;    his  own 
account  was  as  I  have  stated,  namely,  that  his  feet  were 
knocked  from  under  him,  and  in  using  his  right  arm  to 
throw  himself  off  the  track,  his  arm  was  crushed.    It  was 
plainly  a  question  for  the  jury. 

It  was  also  urged  that  it  was  contributory  negligence 
on  the  part  of  the  plaintiff  that  he  did  not  at  once,  on 
leavini^    the    shanty,    cross     the    northern    track     and 
walk   between  the   two  tracks.      The  jury  must    have 
thought  that  there  was  no  negligence  on  the  part  of  the 
plaintiff  when  in  discharge  of  his  duty  he  availed  himsdf 
(the   ground  being   wet)   of    the   ends   of    the   ties   in 
approaching  the  switch  which  was  distant  some  hundred 
yards  from  the  shanty,  and  speaking  for  myself,  consider- 
ing the  nature  of  the  railioad  tracks  and  that  they  were 
built  on  a  narrow  embankment,  I  think  it  was  very 
natural  for  him  to  do  so." 
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The  motion   was  accoidiiigly  disiuisstMl.      An   appeal         i80O 
was,  \>y  consent,  taken  direct   to   this  Court,  under  the 
provisions  of  sect.  20,  sub-.soct.  '  of  R.S.C,  c.  1:^5. 

Hiiil  the  bell  l)eon  rung,  as  it  was  admitted  at  the  trial 
It  was  the  duty  of  the  servants  of  the  company  tt)  have 
tho  bell  rung,  while  the  engine  is  passing  through  the 
vari,  it  is  difficult  to  conceive  that  tlie  accident  could  Kitcl)i«»^c.  j. 
have  hapiiened.  The  plaintill' was  in  the  ordinary  dis- 
chariire  of  his  duty.  Mis  duty  i"e([uire(l  inm  to  cross  tho 
track,  and  he  bad  about  one  hundred  yards  to  go.  He 
was  wvlkin:^  on  tho  end-i  of  the  tie-i  inten  liu,'  to  cross 
[.S2:4]  the  track  when  he  got  to  the  switch  which  he  could 
not  reach  .I'ithout  crossing  the  track. 

I  know  uf  no  rule  of  law  which  ro(iuirevl  the  plaintiff 
to  cross  opposite  the  shanties  in  preference  to  going 
down  the  track  and  crossing  opposite  tlie  switch.  In 
either  case  he  would  have  had  to  go  down  the  track 
to  reach  thj  switch.  It  seems  to  me  that  the 
evidence  in  the  case,  in  connection  with  the  non- 
riaii^ing  of  the  beil  and  the  rate  of  speed  at  which  the 
jury  tind  the  engine  was  moving,  could  not  have  been 
with;lrawn  from  the  jury,  and  they  having  found  that 
the  plaintiff  could  not  iiave  avoid.'d  the  accident  by  the 
exercise  of  reasonable  care,  and  this  finding  having  been 
continued  by  the  Divisional  Court,  it  should  not  now,  in 
my  opinion,  be  disturbed. 

I  concur  in  tlie  view  that  tho  Workmen's  Compensation 
for  InjiM'ies  Act  applies  to  the  appellants'  railway. 

FOURNIEU.  J.,  concurred. 

Taschereau,  J: — 

I  am  of  opinion  thiit  this  appeal  should  be  disuussed 
with  costs.     On  the  (juestion  of  the  application  of  the 
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Workmen's  Compensation  for  injuries  Act  to  Doiuiuion 
Railways,  I  am  clear  that  Rowland's  Case  (1)  was  well 
determined. 
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GWYNNK,  J  : — 

A  servant  of  a  railway  company  is,  in  my  opinion, 
TaschTr^u  .1    ^^   Hivble   as   a   stranrjer    to    be    found   guilty   of  con- 

tributoiy    negligence,   when   an    injury    occurs    to   liini, 

when  unnecessarily  walking  on  the  railway  track  in  a 
st  ition  3'ai'd,  although  he  dues  so  for  the  purpose  of  dis- 
charging  some  duty  connected  with  his  euiployni  nt, 
which,  however,  as  in  the  present  case,  did  not  reijuiro 
liim  to  walk  upon  the  track  in  order  to  perform  the  ser- 
vice in  which  he  was  at  the  time  ensjai'ed ;  and  1  ;uii 
further  of  opinion  that  the  doctrine  of  contril)!itoiy 
nefjligcnce  had  better  be  abolished  altogether  if  it  can  lio 
[;}24']  held  that  the  plaintiff  was  not  a  party  ('.ontributinjf 
by  Ins  own  culpable  negligence  to  the  injury  which 
unfortun  itely  he  has  receive<l ;  while  we  sympathize  with 
him  in  his  misfortune  we  cannot,  in  my  opinion,  acquit 
him  of  having  himself  bv  his  negligence  contributed  to 
his  misfortune.  In  my  opinion,  therefore,  this  appeal 
should  he  allowed  and  the  action  in  the  court  helow 
dismissed 

Patteksox,  J:  — 

I  am  of  (ipinion  that  we  should  allow  this  appeal- 
The  real  question  at  issue  was  whether  the  injury  to 
the  plaintiff  had  been  caused  by  the  negligence  of 
the  tlofendints.  It  was  not  simply  whether  or  not  the 
defendants  or  their  servants  had  been  guilty  of  negli- 
gence, because  they  may  have  been  guilty  of  negligence 
without  that  negligence  being  the  cause  of  the  injury. 

(1)  [An  unrep<irtecl  decision  of  the  O'turt  of  Appeal  for  OuUrio.] 
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The  plaintiff  may  have  contributed  to  his  own  injury,  and  isgo 
if  he  did  so,  he  cannot  properly  ascribe  it  to  the  negli- 
ffence  of  the  defendants.  It  frequently  happens  that  the 
proof  fjfiven  of  the  negligence  charoed  in  actions  like  this 
will  prima  facie  sustain  the  charge  that  that  negligence 
caused  the  injury,  and  in  those  cases  the  allegation  of 
contributory  negligence  becomes  a  separate  issue.  But  P;i.tterson,  J 
if  la  proving  the  circumstances  under  which  the  injury 
occurred  the  plaintiff  shows  that  he  contributed  to  ic 
himself,  the  result  is  that  he  fails  to  prove  the  essential 
fact  that  it  was  caused  by  the  negligence  of  the  defend- 
ants. In  a  case  of  that  sort  the  defendants  are  entitled 
to  a  non-suit,  or  a  verdict  in  their  favour  upon  the  plain- 
tiffs own  showing.  (1) 

It  was  palpable  from  the  plaintiff's  own  evidence  in 
this  case  that  having  two  routes  to  chnose between  to  reach 
[825]  the  switch,  one  of  which  was  safe,  but  somewhat 
muddy,  and  the  other  dangerous,  he  for  his  own  conve- 
nience alone  chose  the  dangerous  one.  The  case  might, 
thtrrefore,  properly  have  been  withdrawn  from  the  jury. 
The  position  is  not  altered  by  the  circumstance  that 
tho  jury  pronounced  the  opinion  that  the  deceased  could 
not,  by  the  exercise  of  reasonable  care  have  avoided  the 
accident.  I  might  adopt,  almost  literally,  the  language 
of  Lord  Halsbury  in  Wakelin  v.  London  and  S.  W.  Rail- 
way Company  (2)  ";^here  he  said : — 

"  1  do  not  know  what  facts  the  jury  are  supposed  to 
have  found,  nor  is  it,  perhaps,  very  material  to  enquire, 
because  if  thej^  have  found  that  the  defendants'  negligence 


(I)  See  Smith  on  Negligence  237  ; 
bavey  v.  London  A:  S.  W.  Ry.  Co., 
12  Q.  B.  I).  70 ;  Bridges  v.  North 
London  Ry.  Co.,  L.  R.  7  K.  &  I. 
App.  213 ;  L.  R.  6  Q    B,  377,  3i)4  ; 


Peart  v.  (Jrand  Trunk  Ri/.  Co.,  10 
App.  Kop.  191 ;  Wright  V.  Midland 
Ry  Co  ,  51  L.  T.  N.  S.  539 ;  Wake- 
lin V.  London  <t  South  Weitern  Ry. 
Co.,  12  App.  Cas.  41. 


(2)  12  App.  Caa.  41,  40. 
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1890  caused  the  death  of  the  plaintiff'.s  husband,  they  liave 
found  it  without  a  fragment  of  evidence  to  justify  such  a 
finding." 

The  negligence  charged  against  tlie  defendants  was 
that  of  a  fellow-serv^ant  of  the  plaintiff.  I  do  not  rest  at 
all  upon  that  fact  in  holding  against  the  plaintifl's  right 
PatterKon,  J,  of  action,  bccause  I  see  no  reason  to  doubt  the  application 
to  thi.s  case  of  the  provincial  statute  R.  S  <  >.  (1887)  cap. 
141.  It  is  not  legislation  respecting  such  local  works 
and  undertakings  as  are  excepted  from  the  legislative 
jiirisdiction  of  the  provinces  by  article  10  of  sect.  92  of 
the  B.  N.  A.  Act.  It  touches  civil  rights  in  the  Piovinces, 
The  rule  of  law  which  it  alters  was  a  rule  of  common  liiw 
in  no  way  dependent  on  or  arising  out  of  Dominion 
legislation,  and  the  measure  is  strictly  of  the  .same  cla-^s 
as  Lord  Campbell's  Act  which,  as  adopted  by  provincial 
legislation,  has  been  applied  without  question  to  nil  our 
railways. 

I  agree  that  the  appeal  shouM  be  allowed. 
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VVILLIA.1M  SHOOLBRED, 


1890* 

Appellant ;  J ^^^^,-22, 23; 

June  12, 


AND 


ALEXANDER  STUART  CLARKE, 

Reajwndent. 

m  RE  UNION  FIRE  INSURANCE  COMPANY. 

[RepoHed  17  Can.  8.  C.  B.  S65.] 

On  Appeal  from  the  Court  of  Appeal  for  Ontario, 

Bankruptcy  and  Insolvency — Winding-up  Aet,  R.  S.   C.  c.  129. — 
Provincial  Corporations. 

The  Dominion  Pa.rliam  nt  under  its  jurisdiction  as  to  bankruptcy 
and  insolvency  has  authority  to  provide  for  the  compulsory 
liquidation  or  winding  up  of  a  company  incorporated  by  a 
Provincial  Legislature.     (1) 

Appeal  from  a  decision  of  the  Court  of  Appeal  for 
Oi.tario  (1)  dismissing  an  appeal  from  the  judgment  of 


*Pretent  :  -Sir  W.  J,    Ritohik, 
GwTNNK  and  Pattekson,  JJ. 

(1)  [See  next  case;] 

(2)  16  App.  Rep,  161  ;  Sub  nom, 
R(  Vlarke  and  the  Union  Fire  Insur- 
aiiee  Co. 

[In  giving  judgment  Osi.er,  J,  A. 
(with  whom  Haoaktt,  C.J.,  and 
Maclknnan,  J. A,  concurred)  said, 
(p.  165.)  "I  think,  for  the  reasons 
given  in  my  judgment  and  in  tliat 
of  Mr,  Justice  Patterson  on  the 
former  appeal,  (13  App.  Rep,  2C8) 


C.J.,   and  FouuNiKR,   Tasoherkau, 

that  this  insurance  company,  though 
incorporated  by  a  provincial  statute, 
was  subject  to  the  Dominion  wind- 
ing up  Act,  45  Vict.  c.  23,  and  the 
amending  Act  of  1884,  47  Vict.  c.  39. 
On  that  point  there  was  no  differ- 
ence of  opinion  in  this  court." 

Burton,  J.  A.,  did  not  refer  to  the 
constitutional  question  in  his  judg- 
ment.] 
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-     Bo,,  c  a)  ^°™^  "'  "''-'■ 

ShoS;».„    Union  Fire  r„7°  '"'"'''  "  '"■'^<"-  '<"•  "indin^  ,      , 

oJi,.  Winding::  ir-'^  '^^-"-^  ••■'<'-  t^tii:: 

PeW.on  to  wind  „p  th,  p^j^^"  ''"'  ^""rt  below  for  the 
to  be  dealt  with  anew.  The  J  "  "  *'°''"«- 
before  the  Chaneello,  who  ,„T   '  """  ""°  •"■»"»"'" 

">«  provision,  of  the  said  Art  r,"'"" """"P""^  "'*'"" 
provisions  thereof,  and  doth  J    "'T'^™'  "»der  t,,e 

he  said  e„„,p„„  ,,,„  be  t„  fuo  T  ''^  '''™-  "^ 
the  provisions  of  the  said  Aet  nd  "l  ""  ""'  ™^- 
thereto  '^™   ""J   the  amendments 


V 


(1)  14  Ont.   Ren    filsTTT      ~~ 

^-^  C/a.*c  «,i./  t^,  ^,^„,.^,,  /'.VeAiZ  ■ 
a«rf  r'o.  trejnsur. 

[In  giving  judgment,  Born    O 
--a^i..^--^- 
var>ouB  trading  and  othe;  corner? 

ri::rr"^""^-'----"Srd:" 

buaffectB  all  corporate  bodies  w,th 
jn 't^^cope  all  over  the  Dominio 
It  embraces  companies  that  a  e  i n 
««'ivent,  and  being  for  thtt  J 
-able  to    Prosec'ue    b '^n  Jr;: 
provides  for  terminating  their 

ah'e  manner  as  un/    ..'""^  ''^'"■'■ 
^       "*      company,      incorporated 


""der  a  provincial  chirT^T^ 
ject   to  its  Mr        •     "'*'^*®^  '8  eub- 

,     .        "^'^  provisions.       Thi-. 
elusion  has   been     inri     .  ''"°" 

reached   by  my  brof     t'   ''"'"^y 
-thHsam'e^LtTtrlT''^''- 

'Jut.  Kep.  489  nn,?  r  j  '    ^'^ 

^tandthathi'iL    r'""*^^'- 
fered   with  ol   H  '''""  '"'«••• 

Supreme'"io:rt.'";,rr  ^'^  ^^« 
tho  Ja^v   ha8  been  Ml  '"'^  "^ 

Scotia  in  ReFlT  ^      "  '"   ^'^^^ 
Co    6  Rn     '/f"'-'*^''    Union  Star, 
■'  ''.  ""«««"  &  Geldert,  514      tT 
-o  ,n  the  Supreme  Court  of  nl 

*--h    the    status    of  ' i;  '7  ""' 
-"P*ny.  which  is  a  domes 
Poration  within  tl.-  f    """'^»*'«  cor- 

o^'^^anada    tb      .^r"'""'^ 

*^- in  question  :it;r""' 
P"ses    of   the   Act    !'  V^  ^"'■■ 

<l"-ici]edinEng,:nd^>/'"'^"-« 
(2)  14  Can.  S.  C.  R."  634. 
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"  2.  And  this  court  cloth  further  order  that  William         iggo 
Badenacli,    of    the   city   of    Toronto,    accountant,    the    shoolbreo 
receiver  heretofore  appointed  in  the  said  case  of  Clarke      claukb. 
V.   Union    Fire    Insurance   Company,   be   and  he    is      sup~C 
appointed  permanent  liquidator  to  the  estate  and  effects     Canada. 
of  the  said  company  upon  his  furnishing  security  to  the    Statement, 
satisfaction  of   the  master  in  ordinary  of  the  Supreme 
Court  of  Judicature  for  Ontario  before  he  shall   inter- 
meddle with  the  said  estate. 

"3.  And  this  court  doth  further  order  that  it  be  referred 
to  the  said  master  in  ordinary  to  fix  the  remuneration 
payable  to  the  said  liquidator,  to  settle  the  list  of  con- 
tributories,  to  take  the  accouiits  of  the  assets,  debts  and 
liabilities  and  all  other  necessary  accounts,  and  to  make 
all  necessary  inquiries  and  reports  and  do  all  necessary 
acts  and  give  all  necessary  sanctions  to  the  said  liquidator 
lor  the  winding  up  of  th3  affairs  of  the  said  company 
under  the  provisions  of  the  said  Act  and  amendments 
thereto." 

Shoolbred,  a  shareholder  of  the  insolvent  company, 
objected  to  this  order  on  the  grounds,  mainly,  that  the 
Dominion  Winding-up  Act  was  not  applicable  to  a  com- 
pany incorporated  by  the  Ontario  Legislature,  and,  there- 
fore, no  order  could  be  made  under  it  in  this  case  ;  also 
that  if  the  order  could  be  made  it  was  defective  in  leav- 
ing the  security  of  the  liquidator  to  be  settled  by  the 
master,  as  the  court  could  not  so  delegate  the  authority 
conferred  on  it  by  the  Act.  Both  these  objections  were 
[2G7]  overruled  by  the  Court  of  Appeal  and  the  order  was 
confirmed.  Shoolbred  then  appealed  to  the  Supreme 
Court  of  Canada. 

IS.  II.  Blake,  Q.C.,  and  McLean  for  the  appellant  i-e- 
f  ""i'ed  to  llerchants  BanK  of  Iialifax  v.  Gillespie  (1). 

(1)  lu  Cm.  S.  u.  )■.  :<\'J. 
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Bain,  Q.C.,  for  the  respondents  cited  Re  Eldoiado 
Union  Store  Company  (1)  and  the  cases  relied  on  in  the 
courts  below. 

Ritchie,  C.J: — 

In  this  case  the  majority  of  the  court  are  of  opinion 
that  the  appeal  should  be  dismissed.  I  should  have  liked 
more  time  to  consider  the  matter,  but  my  opinion  could 
not  affect  the  decision,  and  I  am  not  prepared  to  dissent 
from  the  judgment  of  the  court. 

FOURNIER,  J: — 

I  agree  that  the  appeal  should  be  dismissed. 

Taschereau,  J : — 

I  am  of  opinion  tiiat  the  appeal  should  be  dieimissod 
with  costs. 

GWYNNE,  J  : — 

I  entertain  no  doubt  that  the  winding-up  Act  of  the 
Dominion  Parliament,  45  Vict.  c.  23,  and  the  Acts  in 
amendment  thereof,  do  apply  to  the  Union  Fire  Insur- 
ance Company,  and  that  so  applying  those  Acts  are  intra 
vires  of  thi  Dominion  Parliament,  and  I  confess  that  I 
cannot  understand  how  it  can  be  doubted  that  this  couit 
was  of  that  opinion  when  it  made  the  order  which  was 
made  upon  the  former  appeal  between  the  same  parties. 
It  catmot  be  conceived  that  after  hearing  an  argument 
upon  this  very  ground  of  appeal  upon  the  former  occasion, 
this  court  Avould  have  remitted  the  case  to  be  dealt  with 
by  the  court  below,  under  the  provisions  of  the  statute, 
in  accordance  with  the  opinion  of  the  majority  of  the 
[•208]  court  as  to  the  construction  of  the  statute,  if  they 
were  of  opinion  that  the  Act  did  not  apply  to  the  Union 
Fire  Insurance  Company. 

(1)  6  Russell  &  Ueldert,  514. 
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I  still  am  of  opinion  that  proceedings  instituted  by         isoo 
certain  creditors  of  that  company  for  the  purpose  of  hav-   shoolbrbd 
ing  the  proceedings  taken  by  the  respondent  Clarke  to     cla^rkb. 
have  the  assets  of  the  company  applied  in  liquidation  of      hvpTc. 
the  claims  of  its  creditors  brought  under  the  operation  of     Canada. 
the  Dominion  Statute  45  Vict.  c.  23,  as  amended  by  47    G^ynne.  J. 
Vict.  c.  39,  were  well  instituted  under  the  provisions  of 
the  second  and  third  sections  of  the  latter  Act,  and  I 
entertain  no  doubt  that  the  order  of  the  learned  Chan- 
cellor for  Ontario,  which  is  the  subject  of  this  appeal, 
was  a  good  and  valid  order  under  these  Acts  as  the  5-ame 
are  amended  by  and   consolidated  in  cap.   129   of   the 
Revised  Statutes  of  Canada. 

[The  remainder  of  the  judgment  is  omitted  as  not 
bearing  on  the  constitutional  question.] 

Patterson,  J :  [After  stating  the  facts  relating  to  the 
former  proceedings  against  the  company,  the  learned 
Judge  continued,  p.  273] : — 

There  are  two  branches  to  the  present  appeal. 

Fiist,  it  is  contended  that  the  Dominion  Winding-up 
Act  does  not  apply  to  the  Union  Five  Insurance  Company 
because  that  company  was  incorporated  by  Provincial 
and  and  not  Dominion  legislation  ;  and  tlien  assuming 
the  Act  to  apply  to  the  company,  it  is  objected  that  its 
provisions  do  not  authorize  tlie  order  made  by  the  Chan- 
cellor. 

The  interpretation  clause  of  the  Act,  R.  S.  C.  c.  129, 
defines  the  expression  "  insurance  company  "  as  used  in 
the  Act,  as  meaning  a  company  carrying  on,  either  as  a 
mutual  or  a  stock  company,  the  business  of  insurance, 
whether  life,  fire,  marine,  ocean  or  inland  marine,  acci- 
dent, guarantee  or  otherwise  ;  and  defines  the  exnression 
"  winding-up  order  "  as  meaning  an  order  granted  by  the 
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igjK)        court  under  that  Act  to  wind  up  the  business  of  the  com- 
SHooLBREn    [274]  pany,  including  any  order  granted  by  the  court  to 
Clarke.      bring  within  the  provisions  of  the  Act  any  company  in 
SuiTc        liquidation  or  in  process  of  being  wound  up. 
ANADA.  Section  3  declares  that  the  Act  applies  to  certain  in- 

latterBon,    .  gorporated  companies,  including  incorporated  insurance 
companies  wheresoever  incorpox'ated,  and 
(a)  Which  are  insolvent,  or 

(6)  Which  are  in  liquidation  or  in  process  of  beiii^ 
wound  up.  and  on  petition  by  any  of  their  shareholder* 
or  creditors,  assignees  or  liquidators  ask  to  be  brought 
under  the  provisions  of  the  Act. 

No  language  could  be  more  general  and  comprehensive 
or  less  calculated  to  suggest  the  exclusion  of  any  clasf* 
of  incorporated  companies,  nor  has  any  good  reason  been 
fifiven  for  thinking  such  exclusion  can  have  been  intended. 

The  provincial  legislatures  have,  under  sect.  92  of  the 
British  North  America  Act,  exclusive  power  to  make 
Jaws  in  relation  to  the  incorporation  of  companies  with 
pi'ovincial  objects ;  but  the  body  politic  created  by  any 
such  Act  of  incorporation  becomes,  like  a  natural  body, 
subject  to  the  laws  of  the  land.  There  are  a  number  of 
the  subjects  over  which  exclusive  legislative  jurisdiction 
is  given  to  the  Parliament  of  Canada,  as  well  as  others, 
in  relation  to  which  the  parliament  may  make  laws  for 
the  peace,  order  and  good  government  of  Canada,  the 
legislation  on  which  must  govern  all  corporate  bodies  as 
well  as  natural  bodies ;  for  example,  interest,  legal  tender, 
currency,  taxation,  the  criminal  law,  and  bankruptcy  and 
insolvency. 

In  its  compulsory  operation  upon  incorporated  com- 
panies the  winding-up  Act  is  an  insolvency  law.  Com- 
panies that  are  not  insoWent  as  well  as  those  that  "are 
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may  be  brought  under  its  operation  by  the  oft'ect  of  the  i8«jo 
second  part  of  sect.  3  when  they  are  aheady  in  liquida- 
tion or  in  process  of  Vjeing  wound  up.  This  may  be  on 
petition  of  creditors  or  assignees  as  well  as  of  sliare- 
Imlders  or  liquidators ;  but  original  proceedings  under 
[•275]  the  winding-up  Act  can  be  instituted  only  by  I'attersmi,  .T 
creditors  and  only  when  the  company  is  insolvent. 

A   wider   power   now    exists    undfr    the  winding-up 
amendment  Act,  1889,    52  Viot.   c.   S'2   (D).      That  Act 
jiutliorizes  voluntary  winding  up  proceedings  at  tlio  in- 
stance of  the  company  or  a  shareholder,  following  in  this 
rospect  sect.  129  of  the  English   Companies   Act,  ]8(iL', 
which  is  also  followetl  by  the  Ontario  Windin;^-up  Act, 
U.S.O.  1887,  c.  188.     But  that  provision   for  voluntai-y 
winding  up  is  not  extended,  like  the  winding-up  Act,  to 
all  corporations.     It  is  confined  by  ^-sect.  3  to  companies 
iiicorporat  d  "  by  or  under  the  authority  of  an  Act  of  the 
P.irliament  of  Canada,  or  by  or  under  the  authority  of 
an  v  Act  of  the  late  Province  of  Canada,  or  of  the  Pro- 
vinces of  Nova  Scotia,  New  Brunswick,  Prince  Edward 
Island  or  British  Columbia,  and  whose  incorporation  and 
the  afi'airs  whereof  are  subject  to  the  legislative  authority 
of  tlie  Parliament  of  Canada." 

This  obviously  is  intended  to  exclude  companies  in- 
corporated by  provincial  legislation  since  confederation 
under  the  exclusive  legislative  jurisdiction  given  to  the 
Provinces.  Ontario,  Quebec  and  Manitoba  are  not 
named,  and  misapprehension  as  to  the  four  provinces 
wliich  have  retained  their  ante  confederation  names  is 
ahut  out  by  the  reference  to  the  legislative  authority  of 
the  Parliament  of  Canada.  Thus,  the  pi'ovision  for 
Vi)!untary  winding-up  is  expressly  confined  to  a  class  of 
corporations  in  which  the  Union  Fire  Insurance  Com- 
pany is  not  included  and  the  unlimited  application  of  the 

(30) 
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wiii(liuof-n{)  Act  to  tho  coiupulsary  li(|uidation  of  tlie 
iiU'airs  of  all  insolvent  corporatioDs  is  mink'  more  clear.  i\) 
It  wa..  argued  that  the  third  .section  of  the  Act  of  1SX[) 
which  I  have  ju.st  quoted,  went  to  sliow,  by  the  omission 
[27()J  of  the  name  of  the  Provincoof  Ontario,  that  the  wind- 
ing-up Act  did  not  apply  to  this  Ontario  company,  'i'.ii.s 
court  may  he  said  to  have  in  elr'ect  decided  that  it  did  s  i 
anply  when  it  remitted  the  matter  to  tlni  High  ('oiMt 
after  the  former  appeal  ;  and  the  leave  to  bring  for\v,;!(l 
th(-'  present  appeal  wa.s  granted  partly,  if  not  principal  y, 
to  give  an  opportuiuty  to  di.scuss  the  effect  of  theanicinl- 
nient  Act  as  a  legislative  explanation  of  the  win<linj,f  iqi 
Act. 

Jt  is  clear  that  the  Act  of  1889  hears  on  the  questiiin 
in  no  other  way  than  to  make  the  unlimited  extent  if 
the  principal  Act  moie  manifest. 

It  is,  it  is  true,  to  be  read  with  and  construed  as  form- 
ing ])art  of  the  winding-up  Act;  but  that  is  by  the  in- 
troduction into  the  statute  of  a  set  of  provisions  foi  the 
voluntary  winding  up  of  a  limited  class  of  corporations, 
\()  which  provisions  the  expressions  in  sect.  3,  "this  A^'t 
applies,"  etc-,  must  be  referred.  The  section  does  liot 
qualify  or  supersede  sect-  3  of  the  principal  Act.  The 
term  "  this  Act "  means  and  will  continue  to  mean  the 
amendment  Act,  and  not  the  whole  winding-up  Act. 

There  are,  in  this  Act  of  1889,  specific  amendments  of 
several  sections  of  the  winding-up  Act.  Those  sections, 
as  amended,  must  continue  to  apply  to  the  same  co  n- 
panies  as  before,  although  the  amendments  are  made  liy 
an  Act  which  is  declared  to  apply  to  a  more  limited  class 
of  companies.  There  i.s,  doubtless,  a  want  of  precision 
in  this  particular,  but  the  Act  can  be  read  according  ti> 


(1)  [dw  lie  Iron  Clay  Brick  Manu/acturinij  Co.,  19  Ont.  Rep.  113] 
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its  evident  intttit  witliout  violence  even  to  tlie  literal 
wonliiif,'.  There  ai'e  no  re.strictive  words  in  sect  ',i,  such  < 
us  "shall  only  apply";  and  yet  tins  newly  inli'oducd 
powers  t(nichin<,f  voluntary  li(|iudation  will  bo  confined 
to  the  class  of  companies  specified  in  sect.  .3,  becauHO,  be- 
iiT^  newly  created,  tiiey  have  only  the  extent  expressly  ^' 
fts.sii,Mi('d  to  theni. 

['277]  There  is,  in  my  opinion, no  reasonable  don'-t  that 
the  Union  Fire  Insnrance  Company  is  subject  to  the  j>ro- 
vi-^ions  of  the  winding-up  Act. 

Then,  is  the;  (Chancellor's  order  authorized  l)y  the  Act  ? 

The  order  declares  ih-it  the  company  is  an  insurame 
(onipany  within  the  provisions  of  the  Act,  and  is  insol- 
vent, and  then  pioceeds  to  order; 

1.  That  the  business  of  the  company  be  wound  up. 

2.  That  Wm.  Baden^ich,  the  receiver,  appointed  in  the 
case  of  CliLvke  v.  The  Company,  be  permanent  lifpiidator 
of  the  estate  and  effects  of  the  company  upon  his  furnish- 
ing security  to  the  satisfaction  of  the  master  in  ordinary 
helbre  he  shall  intermeddle  with  the  estate. 

3.  That  it  be  referred  to  the  master  to  fix  the  remu- 
neration payable  to  the  licjuidator,  to  settle  the  list  of 
contributories,  etc,  etc. 

4.  That  costs  of  petition,  etc.,  be  paid  by  the  liquidator 
o;it  of  the  assets  of  the  estate. 

5.  That  costs  ordered  to  be  paid  to  ])laintifF  and  de- 
fcndar.ts  in  Clarke's  case,  but  not  paid,  be  paid  out  of  the 
apscts. 

6.  That  accounts,  etc.,  in  Clarke's  case  stand  and  be  in- 
corporated with  and  used  in  the  winding-up  proceedings 
so  far  as  applicable, 

7.  That  parties  who  contested  their  liability  in  Clarke's 
case  to  be  settled   on   list  of    shareholders  shall  be  at 
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18<)0  liberty  to  apply  tt)  the  court  after  the  settlement  of  the 
list  of  contributories  for  the  payment  of  such  costs  in 
Clarke's  case  as  they  may  deem  themselves  entitled  to. 

Wo  may  simplify  the  consideration  of  the  objections 
taken  to  this  ortler  by  satisfying'  ourselves  of  the  natiuv 
PatterHoii.  J.  oF  the  jurisdiction  conferred  on  the  court  by  the  winding.'- 
up  Act. 

The  starting-  proposition,  to  the  ovcrlookin^f  of  wliidi 
I  attribute  iimch  if  not  all  of  the  difficulty  that  to  sonii' 
judges  has  seemed  to  attend  the  working  of  the  Act,  is 
that  by  the  British  Noith  America  Act  the  constitution 
and  oiganization  of  provincial  courts,  both  of  civil  an  1 
criminal  jurisdiction,  and  including  procedure  in  civil 
matters  in  those  courts,  is  a  function  of  the  provincial 
legislature. 

There  is  no  a  j)rioi-i  })resuniption  that  the  Parliauit'iit 
of  Canada  in  passing  an  Act  upon  a  subject  within  its  ex- 
clusive jurisdiction  intends  to  encroach  upon  the  exclusive 
jurisdiction  of  the  province 

[278]  If  an  Act  is  ambiguous  in  this  particular,  I  take 
it  that  the  construction  to  be  prefen*ed  is  that  which  ac- 
cords with  the  declaration  of  our  constitutional  charter. 

Among  the  subjects  exclusivel}''  assigned  by  sect.  91  to 
the  Parliament  of  Canada  are  interest,  bills  of  exchange, 
and  promissory  notes,  and  bankruptcy  and  insolvency. 
We  should  be  surprised  to  find  that  parliament  assumin;,' 
to  enact  that  an  action  on  a  bill  of  exchange  should 
always  be  tr'ed  by  f.  judge  without  a  jury,  or  tried  at  bar 
before  the  full  crart,  or  that  interest  on  a  promis.sory 
note  nuist  always  be  computed  by  the  judge  personally 
and  not  by  a  master  or  referee. 

We  should  be  equally  unprepared  to  iind  it  enacte<l 
that  when  a  provincial  court  was  administering  an  in- 
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solvt'iicyoi-  buikruptcy  Act  tlic  Fiuietions  iiml  powers  of         1890 
its  officers  were  to  be  tlifibront  from  those  (ixercised  in  an    shoolbbip 
alministration  action  or  other  action  within  its  ordinary      ciabki. 
juriHtiiction.  ScpTc. 

Such  an  enactnu-nt  would  amount  to  the  constitution      Canaoa. 
and  or;;,'anizatioii  ol' the  couit  hy   the  D(»minion   Parlia- P""eriOD,  J, 
iiient  and  not  hy  the  Local  Legislature. 

Yet  this  is  what  I  andei'stand  to  l)o  contended  is  the 
intention  and  efbct  of  the  winding-up  Act- 

In  my  opinion  the  Act  was  never  so  intended,  hut,  on 
tlie  contrary  the  effort  of  the  parliament  has  heen  to  leave 
tlio  court  to  perform  its  functions  by  means  of  its  ordi- 
nary macliinery  and  by  its  ordinary  procedure. 

I  may  refer,  without  repeatint;  what  1  >aid,  to  the 
opinions  on  this  topic  which  I  expressed  at  some  lengtli 
in  the  CJourt  of  Appeal,  when  tlie  appeal  from  the  first 
winding-up  order  in  this  matter  was  lieard.  (1) 

I  then  alluded  to  amendments  of  the  statute  which 
seemed  to  me  to  be  dictated  by  the  desire  to  make  it  per- 
fectly clear  that  the  ordinary  proce<lure  of  the  court  and 
[270]  the  ordinary  fiuietion.s  of  its  officers  under  the  regu- 
lar coustitutiou  and  oigani/aLl'in  of  the  court,  were  not 
intemled  to  be  interfeied  with- 

[The  lemainder  of  the  judgment  i.s omitted  as  not  bear- 
ing ou  tlie  constitutional  question.] 

Appnil  dismis.sed  with  cosh. 

(1)  13  A,. p    Kep.  283-5. 
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HARRY  ALLEN, 

{Petitioner)  Ai'peli,ant  ; 

%  AND 

CHARLES  A.  HANSON  et  al., 

(Liquidators)  Respondints. 

IN  RE  THE  SCOTTISH  CANADIAN  ASBESTOS 
COMPANY  (LIMITED.) 

On  Apperil  from   the    Vourt   of  Queen's  Bench  for  Louver  Ciinmia 

(Appeal  Side.) 

[Reported  18  Can.  S.  C.  R.  667.] 
Bankrup'c]/   aiui    LiHolvency — IViniHnri-up  Act,    R.  S.  C.   c.  129. 

The  Dominion  Parliaiuent  under  its  jurisdiction  as  to  bankruptcy 
and  insolvency  ha^  authority  to  provide  for  the  compulsorj' liqui- 
dation or  winding  up  of  a  companj-  iuct  n]  lurated  under  a  stat  uto  of 
the  Imperial  Parliament.    (1) 

Appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada,  (appeal  side)  (2),  affirming  a 
judgment  of  the  Superior  Court,  by  which  the  respon- 
dents were  appointed  liquidators  of  the  Scottish  Cana- 
dian Asbesto-s  Company  (limited),  under  the  provisions  of 
the  Domininion  Winding-up  Act,  c.  129,  of  the  Revised 
[668]  Statutes  of  Canada,  and  the  appellant's  motion  to 
have  the  order  set  aside  and  to  dissolve  a  meeting,'  of 
creditors  called  under  the  statute  was  rejected. 

The  Scottish  Canadian  Asbesto.s  Company  (limited),  a 
joint  stock  company,  incorporated  under  the  Acts  of 
the  Imperial  Parliament  of  1862  and   1886,  having  its 

Prttent  .—Sir  W.  .T.  Ritchik,  0.  J.,  and  SxRONa,  Fournirr,  Gwynnh, 
and  Pattkrson,  JJ. 

(1)  [^60  preced'ng  casd.]        (2)  16  Quebec  Law  Rop.  79;  liott  p.  489. 
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heail  office  hi  uw  city  of  Glasi^ovv,  Scotland,  its  jrincipal 
biisineas  having  been  carried  on  at  Arthabnska,  in 
Canada,  wlieni  its  chief  property  jind  interests  are 
situated,  became  insolvent,  and  i)roceedings  were  taken 
in  Scotland  tor  the  winding  up  of  its  aH'airs,  and  a  liqui- 
(litor  was  appointed. 

Upon  a  petition  niaile  by  the  Hrui  of  Lucke&  MitchelL 
crcilitors  of  the  company   in   whicli   th*;   Scottish  liqui- 
dator joined,  the  Superior  Court  in  and  for  the  District 
of  Arthabaska,  Mr.  Justice  Biily  pie.siding,  made  a  wind- 
ing up  order  under  the  C.inadiau  statute  R.SO  .  cap.  129' 
and    the    respondents  were  appointed  li(jtiidators.       A 
motion  was  then  made  by  the  pre.sent  appellant,  a  large 
shareholder,  to  set  aside  the  said  winding-up  order,  and 
also  to  dissolve  a  meeting  of  creditors  called  under  thp 
statute.      The  motion  was  in  the  following  terms,  viz  '• 
"  That  inasmuch  as  the  said  company   was  incorporated 
under  the  provisions  of  the  Joint  Stock  Companies'  Act 
of  the  United  Kingdom  of  Great   Britain  and    Ireland 
and  iii   subject    to    the  provisions   of  the  said   Imperial 
Act  as  regards  its  status,  powers  and  franchises,  and  the 
rights  and  obligations  of  shaieholders  and  contributories, 
and    as    regards   all    matters    respscting  its    corporate 
capacity ;  and  inasmuch  as  the  said  company  is  subject 
to  the  law3  of  the  United  Kingocni  of  Great  Britain  and 
Ireland,  as  regards  its  liquidatior,  ;  and  inasmuch  as  the 
winding-up   Act  of  ihe  ^Jjminion  of    Canada  does  not 
apply  to  the  said    company;    an.i  inasmuch  as  the  said 
winding-up  Act,  and    all  legislation  of  the   Parliament 
[6()9]  of  the  Dominion  of  Canada,  in  so  tar  as  it  relatee.  „• 
Applies  to  the  liquidation  of   the  said  company,  is  ultra 
vires  of  the  said  Parliament  of  the  Dominion  of  Canada! 
that  the  present  meeting  of  creditoi.s   be   iissolved,  and 
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obtamed  fro,,,  the  i(egi,trar  of  th T''™  *'"'  "''P^"^"' 
"^  J"<lge  i,.  Cha.„ber:.  We  I        "T"'  '^•""■'  '''^"S 

order  approving  the  sec„rLf  "''"  "'=  -Pessary 

"=e  Supreme  a„°d  E.eh: ^^f  ^:,:t;"'^"  -«'.  46  „^ 

-I  ne  question  raiserl  on  *u  •  *• 

-8-«P    order    .,:d:r"  t L   r";-"'  "^i  "'^"'^^  "  -"d' 
"gainst  a  company  ineorr,o,.,*T    ?  ^""^  "=»»   ^^   "^'Je 
having  a.,set.  in  Ca™|a'^,:f''.™f'">''  I^Perial  Ac, 
*e  Canadian  Parirmt;  ^  vlf  I  *'/  ''*^''*«-  ° 
powers  of  the  s,id  Pu.liament        ^       '''''"" '^  *'*»  ">» 
S«.i(A,  lor  appellant 

^n  the  court  below  ^  '^'   ''P^''^  of  the  cate 

Ritchie  O  t /Ar/. 

I-d.hip  proccedeiitiw:!^  '""'»  »*■  ">«  -»^-  <»» 

Jhe  following  ease,  hear  o„th,,„e3tio„  raised  in  this 
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business  in  New  Zealand,  but  having  a  branch  oftice, 
agent,  assets  and  liabilities  in  England. 

"The  pendency  of  a  I'oreign  liquidation  does  not  aflect 
the  jurisdiction  of  the  court  to  make  a  winding-up  order, 
in  respect  of  the  company  under  such   liquidation,  al- 
thoufj-h  the  court  will,  as  a  matter  of  international  comity,  Ritchie,  C.  J 
have  regard  to  the  order  of  the  foreign  court. 

"It  being  alleged  that  proceedings  to  wind  up  the  coin- 
pan)'  were  pending  in  New  Zealand,  the  court,  in  order  to 
secure   the    Engli.sli  assets  until  pioceedings  should  be 
taken  by  the   New  Zealand  liquidators  to  make  them 
available  for  the  English  creditors  pari  passu  with  those 
in  New  Zealand,  sanctioned  the  acceptance  of  an  under- 
taking by  the  solicitor  for  the  English  agent  of  the  com- 
pany, that  the  English  assets  should  remain  in  statu  quo 
until  the  further  order  of  the  court. 
"In  re  Gommerciai  Bank  of  India  (1)  approved." 
Kay  J. — "  I  think  that  the  court  has  jurisdiction  to 
make  a  winding-up  order  upon  a  petition  of  this  kind^ 
otherwise  there  might  he  no  means  by  which  the  English 
creditors  could  obtain  payment  of  their  debts."  (2) 
And  at  page  280  : — 

"  Had  it  not  been  then  for  the  fact  of  a  winding-up 
order  existing  in  New  Zealand  this  court  would,  in  my  •' 

opinion,  have  hati  jurisdiction  to  wind  up  this  New 
Zealand  company  hnviug  an  office  and  canying  on  part 
of  its  business  here  as  an  unregistered  company  within 
the  terms  of  the  lOOth  section. 

"  This  being  the  case,  what  is  the  effect  of  the  windin<;- 
up  order  which  it  is  said  has  been  made  in  New  Zealand  ^ 
This  court,  upon  principles  of  international  comity, 
would  no  doubt  have  great  regard  to  that  winding-up 
order  and  would  be  influenced  thereby,  but  the  question 


(1)  L.  R.  (i  Kq.  517. 


(2)  27  Ch.  D.,  \>.  228. 
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1890         of  jurisdiction  is  a  dift'erent  question,  and  the  inoie  exis- 
Allkn       tence  of  a  wit)din<^-up  order  made  Wy  a  foreign  court  does 


Hanson,      not  take  away  tlie  right  of  the  courts  of  this  country  to 
make   a  winding-up    order  here,   though    it    would,  no 
;oubt,  exercise  an  influence  upon  this  court  in  making 


Sop.  C. 
Canada, 


Ritchie^C.  .1.  ,,;7ij   ^1,^.  Q,.,|^.,. 


Having,  therefore,  juris(hcli 


ion 


t  J  make  a  winding-up  order  I  feel  myself  at  liberty  to 
sanction  the  acceptance  of  the  undertaking  offered  bv 
Mr.  Hart.     I  ha\e  said  thus  much  as  to  my  own  opinion 
upon  the  effect  of  tlie  Act.     But  theie  is  the  authority  of 
Jn  re  Commercial  Bank  of  India,  (1)  in  which  counsel 
of  6;    iience  were  engaged  on  both  sides,  Mr.  Southgate, 
Q.  C,  iV  .  l>riRtowe,  and  Mr.  (now  Lord  Justice)  Lindley 
being  for  i'  .  petitioners,  and   Mr.  (now  Lord   Justice) 
Baggallay  and  Mr.  Kekewich  for  the  official  liquidator  of 
the  new  company.     There  a  joint  stock  company  formed 
in   India,   registered  under  Indian  law  and  having  its 
principal  place  of  business  in  India,  with  an  agent  and  a 
branch  office  in  England,  was  ordered  to  be  wound  up 
under  the  Act  of  1862,  and  Lord  Romilly  said  (2) '  I  think 
I  have  jurisdiction  to  make  the  order ;  if  the  company  is 
not  wound  up  here  these  persons  will  not  be  able  to  get 
their  money.' 

"  Now  that  case  was  decided  in  1868,  and  no  authority 
against  it  has  been  cited." 

In  re  Commercial  Bank  of  South  Australia,' C^)  a  bank 
incorporated  in  Australia,  carrying  on  business  there,  ami 
having  a  branch  oflScc  in  Loudon  with  English  credi- 
tors and  assets  in  England,   it   was   held    the    English 

(I)  L.  R.  6  Eq.  517.  (2)  L.  R.,  6  Eq.,  519. 

(3)  33  Ch.  D.  174,  178. 
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court  luid  jurisidiction  to  make  a  winding-up  oider  whicn 
would  be  ancillary  to  a  winding-u]t  in  Anstraii.i.  Tn  this 
case  the  learned  Judge  said  "  if  I  have  the  control  of  tlie 
proceedings  here,  I  will  take  care  that  tiiere  "hall  be  no 
conflict  between  the  two  courts." 

I  think  there  is  jurisdiction  to  make  this  winding-up 
order,  which  would  bo  ancillary  to  the  winding-up  in 
Scotland  for  the  purpose  of  getting  in  the  Canadian 
assets  and  settling  a  list  of  the  Canadian  creditors  as  In 
re  CorseUis,  (1)  the  winding-up  in  England  was  ancillary 
to  winding  up  in  Australia  for  the  same  purpose,  and 
there  need  not  be,  and  should  not  be,  any  conflict  between 
the  two  courts. 

In  the  case  of  The  Merchants'  Bank  of  Halifax  v.  Gil- 
lespie, (2)  in  the  view  I  took  of  this  case,  I  considered  it 
quite  unnecessary  to  discuss  or  decide  the  question  as  to 
[672]  the  extent  of  the  power  of  the  Dominion  Parlia- 
ment to  pass  laws  for  winding  up  or  otherwise  dealing 
lyith  foreign  insolvent  trading  companies  doing  business 
in  the  Dominion,  because  I  thought  the  then  winding-up 
Act,  45  Vict.  c.  23,  was  not  intended  to  apply  to  a  com- 
pany incorporated  under  the  Imperial  Joint  Stock  Com, 
panics'  Acts,  1862-1867,  and  I  was  contirmed  in  that 
opinion  by  the  action  of  the  Dominion  Parliament  in 
passing  the  first  section  of  the  47  Vict.,  c.  39,  which 
repealed  the  first  section  of  45  Vict.  c.  23,  and  substituted 
the  first  section  of  47  Vict,  in  lieu  thereof,  the  only 
alteration  being  the  addition  to  the  enumeration  of  the 
companies  to  which  the  45  Vict.  c.  23  is  to  apply  of  the 
words  "  which  are  doing  business  in  Canada,  no  matter 
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■'appeared  ,o  ,„e  *  J,  J  '  ^  '.T"'"""  "  ™--« 
''•^  ''■'!  not  «„  ,p  ,  .f,  "'"'"""'  "'■«  tl,c  «  Vict,  c 
present  rase  i,  ■  vv.,'!'      ,.      ^    """"  ""*  ■■"'sed  i„  , 

-       •  ^ooh  e„act„,o„t  u,t,.a  vij?  "''  "'  """''■  '""^'^^  -„ 

»  parliament  hj.ve  le^i,!..,. , 
'•■g"carp„,atio„,,,,„,,  i,t,'rl '■'■"''":■"■""  "'""="."  '■■■■■ 
'•■"'"ff  ra,peoti„.  colon  ,  """''"'"■'"'  '»  ^-^  lo.'«. 

^°'-«nie.,  doing  u,;„Jf;  '^f  »""  ™Peeting  i„.„.,,„, 

'"/ -'y  "'--.c,,  o„,„;  e'::t:„:'''.^^"v-^'°'-^"=^' 

I"".-imiich  t!,e„  as  the  1)  """■•*  J">-'*l'ction. 

"••<=  'loins  i.u.,i„e,s  in  Cana.k  1    ,  """Ponies  wl.iol, 

P-'-'^'l.  tl,e,.e  can  ,.  ,!:       t;:;.'™ -«-  »■'-«  .-nc,... 

;"o»t  to  appK.  t|,e  „.i,.di„„  ,  , "   ""  '""-"■"■»"  of  P,„.„„ 

f«"]  .i0M.e.stic  i„eo,p„2,   '       ■'  '" '"-g"  ■■'«  -ell  a. 

.-^'■an»aet,nenti.s'    :,    '  r';'"";™-  ""'^  -  I  ">i„k 

"""V'xy  w,«.a,.,yi„„:„„    ,''"•""  "'"""■''  ">at  tl,w 

'«"'!«  i"  Canada,  and^wa    i,'  l""""'''  ""''  '""''  ™''«tle 

;f''><^En,li..,a,,np„::  ;:'-:;-'-' ■-i.op.-oW.on, 

*">--gn  con,pa„i,.,  canvin,; ,  '  ,  "'"  "■"  '"  "^P'^'  '-" 
■^re  ,v„rk-.,l  o„t  a.  ueailv  I  !  ,""'''  '"  ""'^'•""^  ""■' 
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SOD  why  the  property  within  the  territorial  limits  of  the 

jurit^'liction  of  the  courts  of  Canada  should  be  dealt  with 

upcler  tlie  provisions  of  the  Canadian  Act ;  in  fact  it  is 

difficult  to  see  how  such  property  could  be  dealt  with  by 

tht'  English  liquidators  ;  and  inasmuch  as  in  this  case  it 

appears  that  the  liquidators  under  the  English  Act  are  Ritclne.  C.  J. 

acting  in  concert  with  the  liquidators  under  the  Canadian 

Act,  I  can  see  no  reason  for  supposing  that  any  conflict 

can  possibly  arise  whereby  this  stock-holder  can  be  in  any 

way  daumified  ;  on  the  contrary  it  appears  to  me  that 

this  is  the  most  satisfactory  way  by  which  the  company 

can  be  wound  up  and  its  assets  realized  for  the  benefit  of 

tlie  company  and  all  the  parties  interested. 

All  the  winding-up  Act,  as  I  understand  it,  seeks  to  do 
ill  the  case  of  foreign  corporations  is  to  protect  and  regu- 
late the  property  in  Canada  and  protect  the  rights  of 
creditors  of  such  corporation  upon  their  property  in  Can- 
a'la.  It  by  no  means  follows  that  because  all  the  pro- 
visions of  the  Act  may  not  be  applicable  to  foreign  cases 
(hat  those  portions  which  are  should  not  be  acted  on. 

The  fact  that  liquidation  proceedings  have  already 
been  taken  in  Scotland  under  the  Imperial  Act  and  that 
the  Scotch  liquidator  acquiesces  in  the  present  proceed - 
[674]  ings  under  the  Canadian  Act  affords  a  tolerably  good 
guarantee  that  there  will  be  no  conflict  of  authority  in 
this  case,  but  whether  he  acquiesced  or  not  it  would  be 
the  duty  of  the  courts  of  both  countries  to  see  that  no 
conflict  should  arise. 

Strong  J.: — 

In  the  case  of  The  Merchants'  Bank  of  Halifax  v.  Gil- 
lespie (1)  my  judgment  did  not  proceed  upon  the  ground 


(I)  10  Can.  S.  C.  R.  312. 
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1890         that  the  k^i^islatiim  there  iMvoked  was  unconstitntionai 
Allfn       hut  I  .stated  as  a  reason  for  not  adoptini,'  the  constiuctinii 
Hanson,      there  contended  for,  that  such  an  interpretation  would 
SupTc.      g^^'^  ^"  ^''®  statute  an  effect  which  woukl  be  ultia  virus 
Canai^m.      q£  ^Jjj^  Parliament  of  Canada.     That  cnsc  raised  the  quci- 
Btrong,  J.     j^JQj^  Qf  ^j^g  validity  of  winding-up  proceedings  under  oui 
statute  as  the  sole  and  principal  winding-up  of  a  com- 
pany registered  under  the  English  Act  of  18(32.    I  adhere 
to  what  I  there  said  as  applicable  to  the  principal  and 
original  winding-up  of  such  a  company  to  which  case  my 
opinion  was  intended  to  appK',  and  alone  did  apply. 

In  the  present  case,  however,  the  winding-up  order  lia< 
been  granted  upon  the  petition  of  the  liquidator  under  a 
liquidation  previously  instituted  under  the  Act  oi  1,SG2 
in  Scotland,  and  as  ancillary  to  that  principal  wiudiiiff- 
up.  The  etlect  of  the  winding-up  liere  can  tlierefore  only 
be  to  entitle  the  liquidator  appointed  under  it  to  realize 
the  a.ssets  and  after  paying  creditors  (not  merely  credi- 
tors within  his  jurisdiction,  but  all  creditors)  to  remit  the 
balance  (if  any)  of  the  assets  to  the  liquitlator  in  Scot- 
land to  1)6  api)lied  and  distribute*!  as  may  there  he 
directed  by  the  proper  forum. 

In  other  words  this  winding-up  is  subsidiary  to  the 
same  proceeding  which  had  been  pr-eviously  instituted  in 
the  forum  of  the  domicile  of  the  corporation.  I  am  of 
[675]  opinion  that  an  order  thus  limited  as  this  is 
authorized  by  the  statute,  and  that  it  is  entirely  within 
the  powers  of  the  Dominion  Parliament  to  confer  such  a 
Jurisdiction. 

The  appeal  must  be  dismissed. 
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[Translated.] 
KoUUN'iK",  J.:— 

The  sole  question  raised  by  the  pre.sent  appi-al  is 
whether  the  creditox's  of  the  insolvent  company  living-  in 
this  country  are  able  in  concert  with  the  liquidatoris  named 
Iv  tlie  court  in  Scotland  to  sul)jcct  the  said  company  to 
the  provisions  of  the  Canadian  WindinL>-up  Act  as 
reijards  the  property  of  the  company  in  Canada. 

The  ajjpellant  contends  that  the  fi.'deial  pailiament 
lias  not  the  power  to  pass  an  Act  which  can  apply  to  a 
company  incorporated  in  virtue  of  the  Jmpcrial  Acts, 
Winding-up  Acta  of  18G2-7,  and  that  in  con.sequence 
the  judgments  and  proceedings  which  have  taken  place 
in  tliis  case  witli  tliat  object  are  void  and  of  no  effect. 

In  support  of  this  contention  the  appellant  cites  the 
(h  cision  of  this  court  in  Merchants'  Bunk  of  Halif<(X  v 
(iillespie  (1). 

The  question  decided  in  that  case  was  merely  whether 
a  company  incorporated  abroad  could  be  put  in  liquida- 
tion in  virtue  of  our   winding-up   Act,  and   the  court 
decided  that  the  Act,  45  Vict.  c.  23,  was  not  applicable  to 
such  a  company,  but  without   deciding  anything  on  the 
suliject  of  the  constitutionality  of  the  Act.     That  is  the 
rta,gon  given  by  Sir  W.  J.  Ritchie,  C.J.,  who  relied  on  the 
Act  47  Vict.  c.  39  amending  sect.  1  of  45  Vict,  by  adding 
thereto  in  the  enumeration  of  the  companies   to  which 
this  Act  should  apply,  those  "  which  are  doing  business 
in  Canada  no   matter  where  incorporated,"  because  he 
.said  this  amendment  had  been  passed  after  the  com- 
mencement  of  the  proceedings,  and  nothing  indicated 
that   it   was   to   have   a   retrospective   effect.     He   also. 
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[()7()]  (Icdiice.s  therefrom  the  confii'inatioii  of  his  opinion 
that  tlie  Act  45  Vict.  c.  2'.i  was  not  applicable  to  the  pro- 
Cf'ding.s  sub)nitted  to  the  court. 

Now  if  the  question  covild  create  difficulty  before  the 
amendment,  had  that  amendment  the  effect  of  reuiovinrr 
it  by  declarinj;'  that  this  Act  should  apply  to  companies 
d(iinj(bu?iinessin  Canada,  no  matter  where  incorporated' 
To  me  who  maintained  in  McvchaniH  Bank  of  H<difiix\, 
Gillespie  (\)  that  the  Act  4o  Vict.  c.  23  ought  to  be 
a}>plied  to  insolvent  couipanies  doing  bu.siness  and  pos- 
sessing property  in  the  country,  it  appears  that  tliis 
amendment  has  liad  the  effect  of  removing  all  diHieuity 
as  regards  the  application  of  the  law,  and  that  there 
should  be  no  hesitation  in  declaring  it  applicable  to 
foreign  corporations.  In  this  case  there  would  remain 
for  decision  only  the  single  question  raised  by  the  appel- 
lant as  to  the  constitutionality  ot  the  law. 

The  company  in  question  has  first  been  placed  in 
liquidation  in  Scotland,  and  the  <lemand  for  submittinfj 
it  to  the  winding-up  Act  of  the  country  has  been  mado 
with  the  consent  of  the  liquidator  nominated  by  tho 
Court  of  Scotland,  and  the  liquidators  nominated  here 
liave  been  so  on  the  demand  of  the  Canadian  creditors 
and  of  the  liquidator  authorised  in  Scotland. 

The  respondent  asserts  that  the  proceedings  adopted  in 
this  ease  are  supported  by  the  authorities,  and  he  relies 
on  the  case  of  the  (Jommerciai  Bank  of  South  Austra- 
lia (2),  cited  as  authority  by  Dudley  on  the  law  of 
companies  (p.  644)  as  follows  : — 

"  Bank  incorporated  and  carried  on  business  in  Aus 
tralia ;  not  registered  liere,  but  had  a  branch  office  in 


(1)  10  Can.  S.  C.  R.  312. 


(2)  33  Ch.  D,  174. 
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London.  Winding-up  proceedings  were  pending  in  Aus- 
tralia, North,  J.,  made  an  order,  but  expressed  an 
opinion  that  the  proceedings  here  sliould  be  ancillary  to 
thoso  iu  Australia,  and  that  the  liquidator  should  only 
ileal  with  assets  in  this  country.  Compare  MiUheeon 
Brothers,  Limifcd,  (1)  when  no  order  was  made." 

[1)771  Lindley  is  further  cited  in  order  to  establi.sh  that 
the  courts  in  England  can  |)hice  in  ii(inidation  in  virtue 
of  tlie  Imperial  Act  colonial  or  foreign   companies,  and 
that  they  can  act  as  auxiliaries  of  the  coluniul  (-(urtH  for 
property    in    England.     Why   could    not   the  Canadian 
courts  do  as  much  f(U'  the    Englisli  courts   in   wliat  con- 
cerns the  property  in  Canada  and  especially  in  the  present 
case  since  they  would  act  by  recjuost  of  the  court  charged 
wiih  the  liquidation  ?     Although  the  trilnmals  are  inde- 
pemleat  one  of  another  they  are  not  on  that  account  less 
hound  to  lend  the  assistance  of  their  authority  to  enforc© 
the  execution  of  laws,  the  object  of  which  is  to  regulate 
interests  common  to  the  citizens  of  both  countries. 

But  independently  of  this  agreement  with  respect  to 
the  liquidation  I  think  that  the  action  of  our  tribunals 
is  111:  itself  sufficient  to  attain  this  end.  I  have  expressed 
this  opinion  in  the  case  of  the  Merchants'  Bank  of  Hali- 
fax V.  OiUespie  (2),  and  I  do  not  consider  it  necessary  to 
reour  to  this  point. 

The  question  whether  the  federal  parliament  had  tho 
right  to  pass  the  winding-up  Acts  seems  to  me  free  from 
difficulty.  The  liquidation  of  insolvent  societies  and 
companies  in  the  same  way  as  the  bankrupt  laws  are 
clearly  within  the  jurisdiction  of  the  federal  parliM  tit. 
Our  parliament  has  complete  and  absolute  power  to  legis- 
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late  on  this  subject  and  i.-s  no  way  ^sul)servi(;Ilt  to  the 
Imperial  Parliament.  This  question  has  been  so  ofien 
decided  that  it  is  useless  to  recur  to  it.  It  is  a  settled 
point. 

The  argument  that  the  Act  of  the  federal  parliament 
is  contrary  to  the  Imperial  Act  and  f  "uiently  voij 
[078]  is  entirely  without  (bundatloTi.  ..e  is  no  Ai  r,  of 

the  Imperial  Parliament  forbidding  our  parliament  IVni:, 
le,^islating  on  this  subject;  on  the  contrary  there  is  une 
which  confers  this  power  in  terms  namely,  the  BiiiisL 
North  America  Act,  sect.  91,  sub-sect.  21. 

To  render  void  an  Act  of  the  federal  j)arliament  it  w;  uld 
not  be  sufficient  that  it  was  contrary  to  English  law— 
but  that  it  should  be  opposed  to  a  po.sitive  law  ruMile 
binding  on  Canada  in  express  terms  or  by  necesMiy 
intendment,  and  further  only  such  parts  of  the  law 
would  be  held  invalid  as  were  directly  ir  conHict  with 
the  Imperial  enactment.  Mr.  Justice  W"  in  the  (•a>-e 
of  Philli2^,s  V.  Eyre  (1),  thus  expresses  ..  jelf  on  iiiis 
point : 

"  It  was  further  argued  that  the  Act  in  question  .mis 
contrary  to  the  principles  of  English  law  and  thereioie 
void.  This  is  a  vague  expression  and  must  mean  either 
contrary  to  some  positive  law  of  England  or  to  .SDiue 
principle  of  natural  justice,  the  violation  of  which  woiiki 
induce  the  court  to  decline  giving  effect  even  to  the  ia-v 
of  a  foreign  sovereign  state.  In  the  former  point  of  view 
it  is  clear  that  the  repugnancy  to  Engli.sh  law  wliicli 
avoids  a  colonial  Act  means  repugnancy  to  an  imperial 
statute  or  order  made  by  authority  of  such  statute  appli- 
cable to  the  colony  by  expi'ess  words  ornecessary  incemJ- 
ment ;  and  that,  so  far  as  such  repugnancy  extemls,  aud 

(1)  L.  R.  6  Q.  B.  1,  20. 
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no  liM-tlier,  th'j  colonial  A(tisvoi<l.  Tlie  28  &  2!)  N'ict. 
c.  G-'},  s.  2,  enacts  that,  '  Any  colonial  law  wliich  i><,or  s'  all 
be,  in  any  respect  re|ni;^'nant  to  tlic  provisions  of  any  Act 
of  |inrlianu!nt  extending,'  to  the  colony  to  vvliicli  such  law 
iiiiiv  nlato,  or  repugnant  to  any  order  or  regulation  made 
iinilei'  authority  of  such  Act  of  parliament,  or  haviiii,'  in  j. 
the  (Milony  the  force  and  etJect  of  such  Act,  shall  be  read 
Hulijcet  to  such  Act.  order  or  regulation,  an<l  shall,  to  ilie 
extent  of  such  )'epugnancy,  but  not  otherwise,  be  and 
remain  absolutely  void  and  inoperative.'  And  to  remove 
all  iloiibt,  s.  3  of  the  same  Act  affirmatively  enacts  that 
■  no  colonial  law  shall  be,  or  bo  deeine<l  to  have  been,  void 
or  inoperative  on  the  ground  of  repugnancy  to  tlie  law  of 
England,  unless  tlu;  same  shall  be  repugnant  to  the  pr.^- 
visions  of  some  such  Act  of  |>;irliament,  order  or  regula- 
tion as  aforesaid.'  " 

[670]  The  Imperial  Acts  lelatin.,  to  the  liquidation  of 
companies  do  not  apply  to  Canada,  and  it  is  an  estab- 
li.sliod  principle  that  the  Imperial  parliament  does  not 
legislate  as  to  property  situate  outside  of  the  United 
Kingdom.  This  legislation  therefore  cannot  affect  ours 
which  is  perfectly  constitutional  and  should  have  as 
extended  an  application  as  possible  to  effect  the  liquida- 
tion asked  for. 

Appeal  dismissed. 

GWYNNE,  J. : — 

I  can  add  nothing  to  the  judgment  of  the  learned  Chiff 
Justice  of  the  Court  of  Queen's  Bench,  Sir  A.  A.  Dorion. 
I  entertain  no  doubt  as  to  the  correctness  of  that  judg- 
ment, and  am  of  the  opinion  that  the  appeal  should  be 
dismissed  with  costs. 

Pa  TTERSON,  J. : — 

The  Scottish  Canadian  Asbestos  Co.  (limited)  was  in- 
corporated on  the  3 1st  day  of  July,  1886,  under  the  Im- 
peiial   Companies'   Acts,  1862  to   1880.     Its  registered 


1800 


Allks 

V, 

1  Iavso.v. 
Si' p.  C. 

("ANAPA. 


iiiriuer, 


I!' 


I 


;    ii  I 


4<S+ 


SUPREME  COURT  OF  CANADA. 


1U90 


I-  :i 


m 


:   it:!'!!    i 


■'^■•n 


Allen 

V, 

Hanson. 

Scp.  C. 

Canada. 


'''!»[■ 


ofhce  is  in  Glasgow,  but  its  chief  place  of  busine.s^i  is  in 
the  Province  of  Quebec  where  it  owns  real  and  persona! 
property  and  has  carried  on  the  business  of  quarryinr 
and  working  for  asbestos. 

The  company  being  insolvent  an    order  was  made  in 

Patterson,  ■!.  November,  1888,  by  the  Court  of  Session  in  Scotlaii,i, 
that  the  company  be  wound  up  under  the  provisions  of 
the  Companies'  Act,  and  appointing  a  liquidator.  Tu- 
liquidator,  by  authority  of  the  Court  of  Ses.sion,  appoint, 
eil  the  re.-ipondents,  Hanson  Brothers,  for  the  purp(.si 
amongst  other  things — 

'•  For  and  on  behalf  of  me  as  liquidator  aforesaid,  i. 
ap[)ear  before  and  to  ai)pl3'  to  such  courts  of  law  in  Can- 
ada aforesaid  as  my  .said  attorneys  andattorney  shall detui 
necessary  to  have  effect  given  to  the  order  to  wind  up 
.said  compan}'  pronounced  by  the  said  Lords  of  Council 
and  Session  aforesaid,  as  also,  if  need  be,  to  apply  for  an 
[080]  order  to  wind  up  said  company  in  Canada,  either 
as  auxiliary  to  the  Scotch  liquidation  or  otherwise,  or 
to  consent  to  any  such  winding  up." 

The  application  to  the  court  for  leave  to  appoint  the 
atturnej-s  set  out,  and  the  power  of  attorney  recited, 
that  the  company  had  its  principal  assets  in  Canada,  ninl 
that  considerable  sums  of  money  were  due  by  the  coui- 
pany  to  creditors  resident  in  Canada.  Thereupon  a  peti- 
tion, in  which  the  Scotch  liquidator  joined,  was  presented 
to  the  Superior  Court  in  the  District  of  Artijal)aska  in 
Quebec,  Mr.  Justice  Billy  presiding.  A  windiag-upnrdor 
was  made  under  the  Canadian  Statute  (R.S.C.  cap.  12!) , 
and  Messrs.  Hanson  Brothers  were  appointed  liquidators 

The  appellant,  who  is  a  large  shareholder  in  the  com- 
pany, moved  against  that  order,  and  also  to  dissolve  a 
meeting   of   creditors    called    under    the  statute.     Tliat 
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motion  was  dismissed  by  Mr.  Justice  Billy,  and  liis 
judgment  was  affirmed  on  appeal  by  the  Court  of  Queen's 
Bench.     The  present  appeal  is  from  that  decision. 

The  orounds  of  appeal  are  that  the  Canadian  Windino- 
up  Act  does  not  apply  to  this  company,  and  that  in  so 
far  as  it  professes  to  apply  to  the  company  it  is  ultra  viies  PatterBwi,  J 
of  the  Parliament  of  Canada. 

The  first  point  is  answered  by  the  express  language  of 
tlie  statute  which  declares  in  sect.  3,  that  the  Act  applies 
to  incorporated  trading  companies  doing  business  in 
Canada,  wheresoever  incorporated  ;  and  (a)  which  are  in- 
solvent; or  (h)  which  are  in  liquidation  or  in  process  of 
being  wound  up,  and  on  petition  by  any  of  their  share- 
holders or  creditors,  assignees,  or  liquidators  ask  to  be 
hrought  under  the  provisions  of  this  Act. 

This  declaration,  which  was  introduced  into  the 
Winding-up  Act  after  the  proceedings  in  The  Merchatifs 
hank  of  Hdlifaxw  Gillespie  (I)  had  been  commenced, 
[G81]  tliough  before  the  judgment  of  the  court  was  i)ro- 
ii')nnced,  alters  the  law  from  that  which  was  held  by  a 
iiiajorif.y  of  the  court  to  result  from  a  correct  interpreta- 
tion of  the  Act  as  it  formerly  istood,  so  that  we  can  hold 
tliat  foieii>n  corporations  are  within  the  operation  of  the 
Act  without  conllictirig  with  the  judgment  which  de- 
clared that  they  were  not  within  its  operation  at  the 
earlier  date. 

The  question  of  ultra  vires  is,  however,  still  undecidetf 
iu  this  cf'Urt,  because,  nlthoiigU  it  was  advanced  in  The 
Merc'uantii  Bank  of  Halifiuv,  v.  (ri/k^s^^/c(l)  and  opinions 
iipon  it  were  expressed  by  two  of  tlie  leai'ned  judges  who 
denied  the  jurisdiction  and  by  one  who  uthrmed  it,  ;t  was 
not  pronounced  upon  by  the  court. 


(1)10  Can.  S.  C.  R.  312. 
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Two  points  are  made  against  the  existence  of  the  loi^is- 
lative  jurisdiction.     It  is  argued  that  it  is  conclusjvclv 
negatived   by  the  Imperial   Statute,  29  &  30  VicL  o.  (18, 
which  declares  in  sect.  2  that  nny  colonial  law  which  is 
or  shall  be  in  any  respect  rvii  -;iant  to  the  I'rovisidis 
of  any  Act  of  parliament   extending  to  the   colony  to 
which  such  law  maj'  relate,  or  repugnant  to  any  order  or 
regulation  made  under  the  authority  of  such  Act  of  ]iar- 
liament,  or  having  in  the  colony  the  force  an<i  effect  of 
such  Act,  shall  be  read  subject  to  such  Act,  order  or  regu- 
lation, and  shall  to  the  extent  of  such   re'  '  nancy,  but 
not  otherwise,  be  and   remain   absolutely    .oid  and   in- 
operative. 

■ 

To  sustain  this  oojection  two  things  are  essential:  tlie 
Imperial  Act  of  parliament  must  extend  to  the  Doniiu- 
lou,  and  the  Dominion  Winding-up  Act  must  be  rejiug- 
nant  to  the  Imperial  Companies'  Act. 

I  do  not  think  the  appellant  has  succeeded  in  main- 
taining either  of  these  propositions.  The  first  section  of 
the  statute  of  2.9-30  Vict.  c.  63,  which  is  the  interpreta- 
tion clause,  declares  that  an  Act  of  parliament  or  any 
provision  thereof  shall,  in  construing  that  Act,  be  said  to 
[682]  extend  to  any  colony  when  it  is  made  applicable  to 
such  colony  by  the  express  words  or  necessary  intend- 
ment of  any  Act  of  parliament. 

There  are  certainly  no  express  words  contained  in  tlie 
Companies'  Act  of  1862,  or  in  any  of  the  amending  Acts, 
.extending  their  provisions  to  Canada,  or  to  any  of  the 
Provinces  comprised  in  the  Dominion,  and  it  is  equally 
difficult  to  trace  in  their  piovisions  an  intendment  that 
they  shall  so  apply.  On  the  contrary,  we  find  the  pro- 
visions relating  to  i)ractiee  and  procedure  in  winding  up 
proceedings  framed  with  exclusive  reference  to  the  British 
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Islands.     A  distinct  instance  of  this  is  afforded  hy  sect.        ^'2 
122  of  the  Act  of  LSG2,  which  provides  for  enforcin<(  in  any 
one  of  the  three  divisions  of  the   United  Kingdom  orders 
made  in  the  court-!  of  any  other  division,  but  makes  no 
allusion  to  enforcing  such  orders  in  nny  colony. 

The  Companies'  Acts,  therefore,  do  not  extend  to  Can-  Patttrsoii,  .j. 
ada.  Nor  is  there  any  repugnancy  between  their  pro- 
visions and  the  power  now  questioned  of  making  a 
winding-up  oroer  by  a  Canadian  Court  in  the  matter  of 
an  Enfiflish  or  Scotcli  company  which  does  business  in 
Canada,  has  a  place  of  business  here,  owes  debts  here, 
and  has  assets  here.  To  hold  such  an  order  rpugnant  to 
the  English  Acts  would  be  to  question  the  cases,  of  which 
there  is  a  consistent  series,  in  which  the  English  courts 
have  made  orders  to  wind  up  colonial  companies,  or,  as  in 
one  case,  have  asserted  the  power  while  refusing,  as  an 
exorcise  of  discretion,  to  make  the  order.  See  In  re 
Union  Bank  of  C<dciitta  (1);  In  re  Uoniinercial  Bank  of 
India  (2);  In  re  Commercial  Bank  of  South  Australia  {^); 
[683]  In  re  Matheson  Brothers  (-t) ;  Westlake's 
Private  International  Law  (5);  Thring  on  Joint  Stock 
and  other  Companies  (6)  ;  Lindley  on  Company  Law  (7). 
8ie  also  the  judgment  of  my  brother  Fournier  in  Mer- 
chants Bank  of  Halifax  v.  Gillespie,  (8)  which  is  for  the 
most  part  applicable  to  this  case,  and  in  which  I  entirely 
CDUCur. 

It  is  true  that  our  courts  canisot  exercise  with  regard 
to  an  English  company  the  full  extent  of  the  powers 
conferred  liy  our  winding-up  Act.  For  example,  they 
cannot,  by  the  effect  of  a  winding-up  order,  affect  the 

(1)  3:Dea.  &  Sm.  253.  (.5)  2nd  "d.,  sect.  124. 

(2)  L.  R.  6  Eq.  r>17.  (6)  Notes  under  sect    199  of  the  Com- 

(3)  33  Ch.  I).  174.  i)anieH  Act,  I8(i2,  otli  ed.,  b03. 
.f4)  27  Ch.  U.  226.  (7)  nth  td.  ti22. 

(8)  10  Can.  S.C.U    312.320. 
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operations  of  the  company  in  England,  causing  it  to  cea^e 
to  carry  on  its  business  there,  as  under  sect,  15  the  com- 
pany must  do  in  this  country.  But  the  same  difficulty 
was  presented  when  the  English  courts  were  asked  to 
make  orders  to  wind  up  colonial  companies,  and  was  licld 
Patterson,  J.  not  to  affect  the  jurisdiction.  See  particularly  the  obstr- 
vations  of  Mr.  Justice  Kay,  In  re  Matheson  Brotfieri<{\) 
and  Mr.  Justice  North,  In  re  Commercial  Bank  of  South 
Aufttralia.  (2) 

The  f'all'^  y  in  this  particular  may  perhaps  have  been 
contributed  to  by  an  idea  that  an  order  called  a  windinp- 
up  order,  made  in  pursuance  of  an  Act  called  a  winding- 
up  Act,  must  be  inoperative  if,  in  its  potential  eflFect,  it 
must  stop  short  of  winding-up  or  dissolving  the  company. 

The  expression  usually  employed  in  our  statute  is 
"  winding-up  the  business  of  the  company,"  though  the 
phrase  "  the  winding-up  of  the  company"  is  sonieti)nes 
used,  as  e.  g.  in  sect.  42.  The  terms  are  convertible,  and 
the  former  readily  athipts  itself  to  the  operation  of  tlie 
order  now  in  question,  which  is  to  wind  up  the  busine.ss 
carried  on  by  the  company  in  Canada,  though  our  courts 
may  be  a'^  powerless  as  the  English  courts  find  thotn- 
[684]  selves  in  dealing  with  colonial  companies,  to  dis- 
solve the  corporation  or  to  administer  the  assets  that  ;ii'e 
beyond  the  territorial  limits  of  their  jurisdiction. 

Some  extracts  from  the  company's  articles  of  associ- 
ation  have  been  put  in  evidence,  and  an  argument  againsb 
the  jurisdiction  of  the  Canadian  C^mrt  has  been  based  on. 
sect.  12o,  whicii  reads  as  follows  : 

"  If  the  directors  shall  pass  a  resolution  recommendiu^' 
the  company  to  be  dis,solved,  and  a  general  meeting  sliali 


(1)  27  Oh.  I).  225,  228. 


(2)  33  Oh.  D.  174,  178. 
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in  pursuance  of  such  recommendation  resolve  that  the 
company  be  dissolved,  and  a  second  general  meeting;  shall 
confirm  that  resolution,  then  the  company  shall  hence- 
fortli  .subsist  and  carry  on  business  for  the  purpose  of 
winding  up  its  affairs,  and  its  affairs  shall  be  wound  ny, 
and  it  shall  be  dissolved  in  accordance  with,  and  subject  Pattergon.'-J 
to  the  provisions  of  '  The  Companies'  Acts,  1862  to  1883,' 
which  are  and  may  be  applicable  in  the  voluntary  wind- 
ing up  of  a  company  under  the  .same,  or  the  occurr^'nce  of 
an  event  in  which  it  is  provided  that  a  company  under 
the  same  may  be  wound  up  voluntarily." 

One  has  only  to  read  this  to  .see  tliat  it  cannot  affect 
the  present  contest.  It  is  a  contract  among  the  members 
of  the  company,  and  deals  only  with  a  voluntary  wind- 
ing up  which  may  be  brought  about  in  a  specified  man- 
ner. There  is  no  pretence  of  dictating  to  the  creditors  of 
the  company  what  remedies  they  may  employ  or  what 
forum  they  must  resort  to  to  enforce  tlieir  remedies. 

On  these  grounds,  and  without  thinking  it  necessary 
to  discuss  the  recognition  of  the  company  by  the  issue  of 
letters  patent  in  the  Province  of  Quebec,  or  the  effect  of 
the  Scotch  liquidator  being  a  party  to  the  proceedings 
here,  I  am  of  opniion  that  the  judgment  should  be 
affirmed  and  the  appeal  dismissed  with  costs. 

Appeal  dismissed  ivlllt  costs. 

JUDOMENTS    IN    QuKBEC    COUHT    OF    Q.   B.  —  API'EAT.    SlDR. 

[liepflH' d  16  Quebec  Law  Rep.  70.] 
i  KOi'H.  J, :  — 

On  the7t.h  May,  1889,  Mr.  ,lu.sticc  Billy,  holding  the  Superior 
Court  ftt  Artli*baska,  t,'raiited  tlie  petition  and  motion  of  G.  Lucke 
etal,  creditors,  for  tlieapointnient  of  a  li(iuidator  to  the  Scottish 
Canadian  Asbestos  Company  (Limited)  .'ind  thereupon  appointed 
Charles  and  Edwin  Anson,  of  Montreal,  li<|uidat  rs. 
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At  the  8anie  time  the  sHine  learned  judge  rejected  a  motion  inada 
by  the  appellant,  Harry  Allen,  to  dissolve  the  proceedings. 

From  these  judgments  or  orders  IJarry  Alien  has  instituted  the 
present  appeal. 

It  a;  pears  by  the  record  that  tho  Scottish  Canadian  Asbestos 
dmpany  (Limited)  is  a  joint  stock  company,  incorporated  under 
till'  ,\ct8  of  the  Imperial  Parliament  of  18f)2  and  188(5,  having  its 
lir  .d  otlice  at  the  '  ity  of  Glasgow,  in  Scotland,  its  principal  bnsi- 
uois  having  been  carried  on  at  Arthabaska,  in  Canada,  where  its  cliief 
property  and  interests  are  situated,  and  that  it  has  become  insol- 
vent, and  that  procoodin  8  have  been  taken  in  Scotland  for  the 
winding  up  of  its  affairs,  which  has  been  ordered,  and  a  liquidator 
appointed  there  before  proceedings  to  that  end  wore  taken  in 
[80]  Canada  ;  also  that  Allen,  the  appellant,  a  resident  of  Now 
York,  U.  S.,  is  a  large  owner  of  shares  in  the  company. 

It  further  appears  that  the  Scottish  Canadian  Asbestos  Company 
(Limited)  obtained  supplementary  letters  patent  from  th  *  i.ieuten- 
ant-(iovernor  of  the  Province  of  Quebec,  under  art.  4764  of  the 
Revised  Statutes  of  Quebec,  and  that  the  liquidator  named  in  Scot- 
land acquiesces  in  the  proceedings  t  ken  here  under  the  Quebec 
Act. 

Tlie  ([ucstions  that  arise  under  this  appeal  are  : 

1.  Which  of  the  li((uidator8  have  legally  the  cont»'ol  and  possei- 
sion  of  the  .assets  and  rights  of  the  Scottish  Canadian  Asbeatot 
Company  (Limited)  in  the  Province  of  Quebec. 

2.  Whether  the  appellant,  Allen,  has  the  retpiisite  qnality  or 
capacity  to  raise  the  question. 

<Jn  the  first  question.  A  moat  reasonable  rule,  approved  of  by 
a  number  of  authors  of  reputation,  is  that  whether  of  companies  or 
ind  viduals  when  asset'i  are  principally  in  one  jurisdiction  and  the 
domicile  of  the  company  or  owner  of  the  estate  to  be  wound  up  ia 
in  another,  there  should  not  be  two  insolvencies  or  winding-up  pro- 
ceedings, but  that  the  domicile  of  the  debtor  should  bo  the  jilaco 
where  the  winding-up  proceedings  should  be  carried  out,  and  the 
courts  (jf  the  country  where  the  assets  may  bo  found  should  by 
comity  recognize  tiie  title  of  the,  to  them,  foreign  liquidator  and 
give  effect  to  proceedings  at  his  instance  to  realize  the  assets.  It 
is  gvmerally  conceded  that  thii  doctrine  is  qualified  by  an  opposite 
Tule  when  tho  question  relates  to  lien  or  privilege  affecting  the  pro- 
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perty  in  the  jurisdiction  where  found.     All  such  liens,  privileges 

or  priority  of  right  existing  in  the  jurisdiction  where  the  i)r(ii)erty         . 

jTiay  be  placed,  have  to  be  doteruiined  and  enforced  according  to  v. 

the  law  of  that  locality.     ']h>  foreign   liquidator  cannot  claim  the  __ 

nnperty  except  subject   to   such   priority.     The   local   law   with  Q-  "•  -juobac. 

regard  to  priority  of  registration  is  also  binding  on  the  foreign      Croas,  J. 

liquidator. 

The  rule  accords  with  the  decisions  of  the  courts  in  England  and 
Scotland,  not  taking  into  Recount  the  jurisdiction  which  the  statu- 
tory law  there  may  have  given  the  courts  over  fore'gn  resident, 
when  found  in  England.  Sto  3  Burge's  Foreign  and  Colonial  Laws 
pp.  904  to  914  inclusive,  and  reference  there  to  Lord  Loughbor- 
onph's  opinion  in  Huiihr  v.  Pottii,  (1)  Westlake  (ed.  1880),  pp.  142 
[81]  and  125  ;  Lawrence's  Wheaton,  p.  144,  et.  seq.  Savigny,  pp. 
258  and  259,  pj).  667  and  372  et  teq.,  A.  pp.  335  and  25.^  ;  Boll's 
Commentaries  on  the  Laws  of  Scotland,  vol.  2,  p  681,  et  seq.; 
Fiore,  Droit  International  Priv6,  p.  668,  et  seq.,  Ncs.  373,  et  seq., 
to  378. 

The  rule  above  stated  does  not  apply  where  there  is  a  local  law  in 
cniiflict  with  its  operation. 

By  sect.  8  of  cap.  129  of  the  Revised  Statutes  of  Canada,  the  law 
for  the  winding  up  of  companies  is  made  to  apply  to  companies 
doing  business  in  Canada  wheresoever  incorporated.  There  is  no 
doubt  the  Scottish  Canadian  Asbestos  Company  (Limited)  is  in- 
cluded in  this  provision.  It  may,  however,  be  a  question  whether 
this  is  a  conflicting  law  and  whether,  if  it  be  so,  it  is  ultra  vires  of 
the  Dominion  Legislature.  As  regards  its  being  a  conflicting  law  it 
may  be  urged  with  much  reason  that  there  cannot  be  two  separate 
jurisdictions  exercising  the  same  functions  simultaneously  in  the 
particular  individual  case.  There  is  a  possibility,  however,  of  the 
one  acting  as  auxiliary  to  the  other  and  until  the  objection  was 
raised  there  could  be  no  doubt  that  the  local  jurisdiction  here  could 
be  availed  of. 

If  even  the  liquidator  in  Scotland  had  the  preferable  right,  he 
might  consider  it  of  the  greate.st  advantage  not  to  make  his  claim 
until  the  local  liquidators  had  effectually  gathered  in  the  assets. 

However  this  might  be,  and  admitting  for  the  sake  of  argument 
that  the  local  law  in  question  conflicted  with  the  general,  still,  the 


(1)  4Phillimore,  544. 
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1800  ((uestion  rumiviiiB  as  to  wliothor  tlie  local,  that  is  the  Dominion  hn\ ,  i* 

Allkn        "*'*'  "'*'"'*  viivB  of  the  Dominion  Legislature.     This  I  find  to  be  an 

V.  extremely  delicate  question,  but  one  for  which  we  may  fairly  conclude 

1^  A\sn\ 
_1_    ■       we  have  a  precedent  by  the  Sujjreme  Court  in  the  case  of  The  Mer- 

Q.B.,  Quebf^c.  clianh'  Bank  of  Hnllfux  v.  G'dhspie.  (1)  for  althous;h  t'lie  point  wiui 
CrosK,  J.  not  th.^ro  necessarily  in  (juestion,  yet  from  the  freely  expressed 
opinions  of  at  least  two  of  tlie  judges,  one  other  not  expressing  any 
dissent  on  this  point,  we  may  conclude  that  the  opinion  of  the 
majority  of  that  court  was  that  the  legislation  in  (juestion  subject- 
ing foreign  joint  stock  compmies  to  the  winding  up  process  of 
Canadian  courts  was  ultra  vires  of  tlie  Dominion  Legislature, 
especially  in  that  it  conflicted  with  tlie  Imperiu.l  legislation  direct- 
ing such  conii)anie3  incorporated  under  the  R'nglish  statutes  to  be 
[82]  wound  up  in  (Jreiit  Britain.  I  think  in  the  present  couili- 
tion  of  the  jurisprudence  we  shoulil  hold  it  to  be  so. 

As  to  the  second  (juestion,  1  cannot  doubt  the  capacity  of  tho 
appellant  to  make  the  objectinii  and  rai.se  the  (juestion.  In  the 
case  of  Tltf.  Merrh  ints  Bath  of  Ualifax  v.  'HUcHpte  (1)  it  was  rai.sed 
by  a  cteditor.  Allen  is  not  a  creditor  but  a  largo  shareholder  ami 
there  might  be  a  surplus  over  [laying  the  debts  in  which  he  would 
have  an  interest.  He  has  an  hiterest  to  invoke  tho  English  law 
and  courts  ruther  than  the  Canadian,  if  he  judges  them  more  etti 
cient  to  C(jUcct  debts  and  settle  (juestions  as  to  contributories  and 
as  to  other  rights  of  the  parties.  He  has  such  an  interest  as 
entitles  hiiii  to  bo  a  party  to  the  iirocuedings  aid  is  therefore 
entitled  to  demind  that  they  should  bo  set  aside  as  illegal.  It  has 
been  contembul  that  thu  sui)ploinentary  letters  pitent  obtained  iti 
the  i  roviiice  of  Quebec  might  give  the  neces.sary  jurisdiction  therv. 
1  do  not  iliink  so.  Th'Se  were  "iily  t(^  give  effect  to  the  charter 
under  the  I  nips.' rial  Statutes. 

On  the  wh(de  I  thii.k  the  judgmei\t  should  lie  U)  re\erse  iht; 
decision  of  the  Superior  Court  and  to  set  aside  the  winding  up  pro 
cecdings. 

The  juilgiuent  of  ilm  majority  of  the  cotirt  (2)  was  delivered  by 
DoRioN,  C. .!.;  — 

The  ajipellant  who  is  a  stockholder  of   the   Scottish  Canadiai; 
Asbestos  Company  (Limited),  now  insolvent,  couipbiins  of  a  judg- 

(1)  10  Can.  S.  C.  R.  312. 
(2)  DoKiON,  C.  J,,  atid  Tkssier,  B.xby  .and  BcssiS;,  JJ. 
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ineiit  by  which  the  respondents  were  appointed  licjuidators  of  tho  ISIK) 

ciiiiipiiny  under  the  provisions  of  the  Dominion  Winding-up  Act, 
cap.  129  of  the  Revised  Statutes  of  Canada, 

The  objection  urged  by  the  appellant,  both  here  and  in  the  c(»urt  "^"""' 
below,  is  that  the  company  was  incorporated  under  the  Tni]ierial  *^i''^  >  *i"^bec. 
Companies  Act,  1802-1880  ;  that  it  is  subject  to  the  laws  of  the  Uorion,  C.  J. 
liiipi^rial  Parliament  as  regards  its  franchises,  corporate  capacity, 
and  its  licpiidation  ;  that  the  windinrj-up  Act  of  Canada  does  not 
apply  to  this  company,  and  that  in  so  far  as  it  purports  to  relate  or 
apply  to  the  liquidation  of  the  company,  it  is  ultra  vin's  of  the 
r,ii]ianient  of  the  Dominion  of  Canada. 

By  the  articles  of  association  the  head  oihce  of  the  company  was 
to  be  in  Scotland,  and  it  was  provided  that  in  case  of  dissoluticm, 
its  fiflairs  should  be  wound  up  in  accordance  with  the  provisions  of 
tlio  Imperial  Companies  Act,  1862-1883  ;  tho  principal  business  of 
tlie  comj)any  was,  however,  to  bo  carried  on  in  Canada,  and  was,  in 
[. '■!;}]  fact,  carried  on  in  the  Province  of  Quebec,  and  for  that  purpose 
the  company  obtained  letters  patent  under  article  4764  of  the 
Uovised  Statutes  of  the  Province  of  Quebec. 

There  is  no  doubt  as  to  the  insolvency  of  the  C(nnpany,  wl'-ch  is 
in  liquidation  under  jiroceedings  now  pending  in  Scotland. 

The  only  question  to  be  determined  is  whether  the  creditors  of  a 
company  organized  under  the  Companies  Act,  18()2-188r»,  of  the 
Imperial  Parliament  but  doing  business  in  the  Province  of  Quebec 
where  it  holdt  both  real  and  peisonal  property,  can  avail  themselves 
of  the  provisions  of  the  winding-up  .Vet,  cap.  129,  of  the  Revised 
Statutes  of  Canada,  to  realize  the  property  of  the  company  within 
the  Province  of  Quebec  or  within  th«  Dominion  in  order  to  secure 
the  payment  of  their  claims. 

The  provisions  of  the  winding-up  Act  of  Canada  3re  applicable  : 
first,  to  insolvent  companies  ;  second,  to  comp  inies  in  liquidation  or 
in  process  of  being  wound  up. 

They  regulate  the  proceedings  of  our  courts  to  enforce  the  rights 
of  creditors  and  of  shareholders  on  the  property  of  such  companies. 

As  they  only  relate  to  procedure,  their  operation  is  confined  to 
property  found  within  the  territorial  limits  of  the  jurisdiction  of  the 
couitB  authorized  to  enforce  them.  For  the  same  reason,  within 
•uch  territorial  limits,  their  operation  can  neither  be  regulated  nor 
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1890  restraiiUMl  l)y  any  ft  reigii  logisltttioii.     Foolix,  Droit  IiitoriiatioiujI 

'^-'  Priv6,  Vul.  2,  pp.  40,  41  42,  Noa.  31S,  31J>  and  320. 

^' "  Story  Conflict  of  L,'i\v8,  sect.  53i),  after  citing  tho  rule  laid  down 

Uanmon.       by  Boullenois,  Pr.  <ien.  I,  2,  pp.  2-3,  that  "  tho  laws  of  a  Soveici^ti 

Q.B.  Quebec    '"'ShtfuUy    extend    over    poraon.s    who    aro   domiciled    within  lii;i 

territtry,  and  over  property  which   is  there  situate,"   (nlda  ;  "On 


Pori 


ion, 


■  the  other  liand  no  sovereignty  can  extend  its  i)rocos3  beyond  itn 
own  territorial  liiiits,  to  subject  either  jjersons  or  property  to  iu 
jud;ci;il  decisions."  Idem,  sects.  r>4!)-.">5').  Haviny  stated  tlnsu 
general  principles  in  relation  to  jurisdiction,  i^the  result  of  whicliia, 
th:it  no  nation  can  riglitfully  claim  to  exercise  it,  except  us  to 
persons  and  property  within  its  own  domains),  etc.,  tho  same  writer 
says;  "It  is  universally  admitted  and  >  .stablished,  that  the  forms nf 
remedies,  and  the  modes  of  pi'oceoding,  and  thj  execution  i;f 
judgments  are  to  be  regulated  solely  and  exclusively  by  tho  laws  of 
the  place  where  tiie  action  is  ins'itiited,  or  as  the  civilians  unifonuly 
express  i  ,  according  to  the  lex  fori." 

[84]The  same  legislative  authority  which  can  prescribe  tho  mode  in 
which  sheritisanvl  other  judicial  officers  niay  attac'i,  sell  and  .  i-poso 
of  the  real  and  personal  pro[)  rty  of  a  debtor  to  satisfy  the  cl,;:t;ia 
of  his  creditors  may  also,  without  exci.'eding  its  powers,  direct  that 
the  seizure,  sale  and  disposal  of  the  j)roperly,  in  this  country,  ( ( 
incorpoiated  companies,  may  take  place  by  other  officers  acting  u  dor 
the  orders  and  directions  of  the  courts  ;  and  tliis  is  what  has  beou 
done  by  tho  winding-up  Act,  enacted  by  the  Dominion  Parliament. 

But  it  is  said  that  the  winding-up  Act,  besides  providing  for  tho 
sale  and  distribution  of  the  property  of  insolvent  companies,  when 
found  in  this  country,  also  provides  that  a  list  of  contributoriea 
ahall  be  settled  and  their  rights  established,  and  that  the  business 
of  the  company  shall  cease,  and  that  all  transfers  of  shares  and 
alterations  in  the  status  of  the  members  of  the  company,  after  the 
commenooinent  of  the  winding  up,  shall  be  void. 

From  the  principle  already  stated,  that  the  laws  of  sovereign'/ 
only  extend  ov  r  persons  domiciled  within  the  territory  of  tiie 
Sovereign,  and  over  property  which  is  there  situated,  it  is  evident 
that  the  Dominion  Parliament  never  intended  to  regulate,  suspend, 
or  dissolve  by  the  winding-up  Act,  any  corporation  existing  under 
British  or  foreign  authority,  but  merely  to  regulate  their  property 
and  restrain  their  action  in  this  country,  which  it  undoubtedly  had 
a  right  Lo  do.  The  seveml  legislative  bodies  in  Canada  can  have  no 
concern  in  what  a  foreign  corporation  may  do  elsewhere  ,  they  arft 
only  intf  rested  in  protecting  the  rights  ot  creditors  of  such  corpor- 
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atif»n  iipuu  tlioir  property  within  this  C(juntry,  iind  moru  pHrticul  uly  \^qq 

the  ri^lits  uf  thoir  own  citizeiiH,  iiud  of  reaidont  oroditors.  Tliero 
are  in  ovory  atafcuto  euivetinontH  wluoh  do  not  apply  to  evory  fn.^o 
coming  under  its  provisions  ;  this  does  not  destroy  the  ertbct  of  ,'uoh 
enactments  as  are  applicable  to  the  particular  case  to  bo  acted  upiin  ;  ,  i  i.  "77"  v, 

and  even  if  such  enactments  were  nltra  vires,  the  remainder  of  the  

Act  would  still  remain  in  force,  in  so  far  as  it  is  applicnblo  to  foreij^ja        '""'  ^'  *'■ 
corporations  and  their  property  in  this  country. 

Our  attention  was  called,  at  the  ari^uuient,  to  th  s  case  of  Th>- 
Merchants'  Bank  of  H  difax  v.  GiUespie.  (1) 

If  1  understand  rightly  the  report  given  of  that  case,  the  only 
point  raised  by  the  parties  and  decided  by  the  court,  w,i8  that  tl'o 
[8.")]  winduig-uj)  Act,  45  Vict.  cap.  2^  Canada,  did  not  a[iply to  the 
Steel  Company  of  Canada  (Limited),  incorporated  i  i  England  under 
the  Companies'  Act,  1H0218G7.  This  objection  has  been  removed 
by  the  47  Vict.  cap.  lil),  which  has  declared  that  the  winding-up 
.\ct  ihould  apply  to  all  incoi'porated  companies  doing  bn-*ino3.s  in 
Canada,  no  matter  where  incorporated.  As  this  last  Act  was  passed 
since  the  question  was  raised  in  the  Vaseuf  the  MerchantH  Baid:  of 
Ildifax,  (1)  there  can  now  be  no  doubt  as  to  the  intonti(m  of  Parlia- 
iiieut  to  apply  the  winding  up  Act  to  foreign  as  well  as  to  domestic 
incorporated  com[)anies.  See  also  Revised  Statutes,  Canada,  cap. 
r29,  sect.  3,  and  sect.  108,  sub-sect.  5. 

It  is  true  that  two  of  he  honourable  judges  who  sat  in  the  Cittn^ 
of  thu  MerchantH  Bank  uf  Halifax,  ( 1 )  expros-sed  doubts  as  to  the 
authority  of  the  Dominion  Parliament  to  apply  such  a  law  to  a 
company  deriving  its  charter  under  an  Imperial  Statute,  as  this 
would  be  in  condict  with  the  Imperial  Act,  24  &  29  Vict.  cap.  03. 

It  can  hardly  be  contended  that  a  declaiation  in  the  articles  of 
association  of  a  company  incorporated  in  Great  Britain,  under  the 
Imperial  Companies  Act,  that  the  company  intend  to  carry  on 
business  in  Canada,  can  have  the  effect  o  relieving  the  company 
from  the  operation  of  Canadian  laws  as  regards  their  property,  and 
the  dealii  gs  of  such  company  in  Canada. 

If  this  authority  to  carry  on  business  in  Canada  had  been  conferred 
on  the  company  by  a  special  Act  of  the  Imperial  Parliament  such 
enacanent  should  be  construed  as  permissive  only,  so  as  to  enable 
the  company  to  do  business  elsewhere  than  in  Great  Britain,  without 


(1)  10  Can..  S.  C.  R,  312.. 
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foiTrituru  of  its  cliAi'tcr,  and  iiut  hs  ovtirriding  the  laws  of  Canada 
iviiy  more  thiiii  tho  Iiiws  of  any  foreign  country  to  which  it«  operatinni 
might  extend. 

The  Imperial  Act  28  &  29  Vict.  cap.  63,  can  only  refer  to  luch 
logislation  by  a  colony  as  is  inconsistont  with  the  laws  or  statiitea 
I'f  the  Imperial  Parliament  a]>plying  specifically  to  such  cn'.ony. 

The  right,  not  only  of  the  Dominion  rarlianiont,  but  also  of  tlio 
logiwlaturos  of  tho  several  Provinces  of  Canada,  to  leuislatu  with 
regard  to  and  impose  conditions  upon  coinj)aniea  doing  buHJnt'Hs  in 
Caiiiida  althoui,'h  incorporated  under  the  proviflitms  of  the  Impirisl 
Statutes,  was  expressly  recognized  in  the  case  of  Citizeim'  //(.-iitnof* 
Ou.  V.  Parsons  (1). 

[8(>]  This  voiy  company,  tho  Scottiwh  and  Canadian  Asbestos  Cn., 
had  to  obtain  a  licenso  under  43-44  Vict.  cap.  3i^,  Quebec,  before  it 
could  transact  business  in  this  country,  and  I  am  not  awari'  that 
tho  authority  to  re(]uiro  such  it  license  as  well  as  licenses  issued  in 
tho  case  of  insurance  companies,  l\ev.  Stat.  c.  124,  sect.  4,  hai 
ever  been  questioned. 

As  to  the  rules  of  international  law,  which  were  invoked  in  the 
Case  of  Die  Meirhaufn'  Bank  of  Halifax,  (2)  they  may  have  boin 
applicable  to  that  case,  which  arose  in  Nova  Scotia,  but  thoy  aro 
foreign  to  f he  principles  of  the  French  law  which  prevail  in  ihia 
Province  ;  and  it  is  by  the  rules  and  principles  of  the  French  law, 
and  not  according  to  those  of  any  international  law  not  recognized 
here,  that  this  case  must  be  decided. 

Foelix,  Droit  International  Privo,  t.  2,  No.  847  ;  "  E a  France, 
la  jurisprudence  maintient  rigoureusement,  en  cette  matiere,  le 
principo  de  I'independance  des  Etats  ;  elle  refuse  aux  etrangen 
I'autoritt'  de  la  chose  jug'ie  ainsi  que  I'execution  sur  lea  biens  et  sur 
la  personne  du  debiteurqui  se  trouve  en  France." 

Idem.  t.  2,  No.  3(j8 — 2  al  :— "  Ainsi,  la  decision  etrangere  qui 
accorde  h  une  maison  de  commerce  egalement  etrangere  un  sursis 
(moratorium)  aux  poursuites  de  ses  creanciers  n'enipochc  pas  |u'il 
Boit  pratiqud  en  France  des  saisies-arrets  av.  preju^.w;  de  cette 
meme  maison  de  commerce." 

Idem,  No.  368 — 5e.  al:— "L'etr*,;.,  iarii  failli  dai      onjiays 

n'est  pas  ton  jours  repute  tel  en  Fran        et  ses  creanciers  francaii 

(I)  7  App.  Ca».  96 ;  ante  vol.  1,  p.  265.         (2)  10  Can.  S.C.R.  312. 
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peiiveut  neanmoins   lo   fiiire  uasi^iior  porsonuellmoiit  dovaut  uii  IHiK) 

tribuiiftlilo  Franco."  Allen 

"Le  concordat  consonti  h  I'otranuer  par  les  croanciors  d'un  failli  i'. 

,,,,.,                                  .    ,         Hanson. 
etranger,  ot   liDinologui'  jur    los  jugos  do  son  pays,  ne  pout  otro  

,,  inust'  en  Franco  aux  croanciors  francais,  (pu  rofusontd'y  adherer."  Q.B-,  Qm^beo. 

Laiiiuut,   Droit  Civil   Internctional,   t.   7,   p.   2;J!t,   No.   170  :—  Dorion,  C.  Ji 
•'  Des  ineiibloa  situt^s  on  Franco  ct  appartenant  a  un  etrangor  aont 
saisis.    <2iiolle  loi  nuivra-t-on,  lo  statut  personnel  do  I'otrangor  ou 
le  statut  reel  do  la  situation?     Le  statut  reel,   snns  doute  aucun, 
tout  lu  luondo  est  d'aciord." 

hlcm,  N'>.  IHl,  pp.  242,  24.'}  ot  244— No.  210,  pp.  2(J4-5— No.  211, 
[ip.  2U5,  6,  7 — Foelix,  Droit  International  Priv*',  t.  2 — No.  BG8,  p. 
200—"  Ainsi,  en  France,  lo  jugonient  otranger  ne  fera  pas  obstacle 
aux  imiu'suites  individuollos  contro  un  failli  declare  tel  par  un  trib- 
unal ilo  sa  patrie." 

[87]  Duniangeat,  in  his  notes,  p.  20!)  of  same  work  says  :  "  II  va 
sans  (litliculti;  (pi'un  tribunal  francais  i)eut,  suivant  los  cas,  declarer 
1,1  faillito  d'tm  commeroint  etranger  ;  c'ost  la  unu  mesure  conser- 
vatoiru.     II  y  a  plusieurs  decisions  en  ce  sens,  etc." 

Masse,  Droit  Commercial,  t.  2,  No.  809,  p.  77. 

Panlessus,  Droit  Commercial,  No.  1488,  bis.  Merlin,  Rep.  Yo 
Faillite  it  BaiKjueroute,  sect.  2  par.  2,  art.  10,  Idem,  Questions  de 
didit,  \'i>.  .Jugoment,  par.  14,  and  in  fact  all  the  French  authors, 
without  exception,  are  of  opinion  in  accordance  with  the  jurispru- 
deiico  that  proceedings  in  insolvency  in  a  foreign  country  do  not 
contrul  either  tlio  movable  or  inunovable  property  of  the  insol- 
vent to  be  tound  in  France,  as  against  French  creditors  who  are 
^entitled  to  all  the  remedies  secured  by  the  French  law  against  their 
debtors. 

The  courts  here,  as  in  France,  will  recognize  the  proceedings  of 
a  foreiiiu  tribunal  in  matters  of  insolvency,  to  the  extent  of  recog- 
niziii:,'  the  capacity  of  assignees  or  trustees  to  represent  the  estate 
nf  kuikrupts  in  this  Province,  when  no  adverse  interest  has  been 
acquired  in  this  country  over  such  estate,  otherwise  they  will  only 
be  allowed  to  claim  property  in  the  Province  of  Quebec,  subject  to 
all  the  equities  and  adverse  rights  of  creditors  and  others,  to  be 
determined  and  settled  according  to  our  laws  and  not  according  to 
the  laws  of  the  country  of  the  domicile  of  such  insolvent.  Article 
1981,  Civil  Code. 
33    . 
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1890  It  is  contended  here  that  liquidators  appointed  in  Scotland  can 

'"'"'  alone  dispose  of  the  property  in  this  country  of  the  insolvent  com- 

^  pany,  and  that  they  have  the  right  to  remove  tiie  proceeds  to  Scot- 

Hanson.      land  in  order  to  distribute  such  proceeds  according  to  the  laws  of 
Q.B.  Quebec.  *^®  domicile  of  the  company.     If  this  could  be  done  ...e  judgment 
.—  which  sanctioned  their  appointment  would  have  conferred  upon 

onon^  .  .  ^.j^gjjj  greater  powers  than  the  insolvent  company  would  have  had. 
The  company  could  never  have  removed  or  attempted  to  remove 
its  property  from  this  country,  to  the  prejudice  of  the  creditors 
here,  without  giving  them  the  right  to  attach  such  property  and 
prevent  its  being  taken  abroad  (Art.  834,  C.C.P.),  and  the  conten- 
tion that  the  assignees  or  liquidators,  who  are  merely  the  legal 
administrators  of  the  estate,  could  derive  from  a  foreign  judgment 
more  authority  over  the  property  of  the  insolvent  company  than 
the  company  had,  cannot  be  entertained  here 

[88]  Another  difficulty  arises  about  the  real  estate  of  the  company 
in  this  Province.  Are  the  Scotch  liquidators  seizea  of  that  propertv 
as  well  as  of  the  personal  estate,  by  virtue  of  their  appointment  iu 
Scotland,  and  if  not,  how  is  that  property  to  be  dealt  with,  except 
under  the  orders  and  rulings  of  our  own  courts,  and  through  such 
officers  as  they  may  choose  to  appoint  under  the  laws  of  this 
Province  ? 

But  supposing  the  liquidators  in  Scotland  had  all  the  authority 
which  is  claimed  for  them,  it  would  seem  that  they  alone  could 
complain  of  the  proceedings  to  appoint  liquidators  under  the 
winding-up  Act  in  force  in  Canada.  They  do  uo  such  thing. 
They  assent  to  the  proceedings  taken  here  and  look  upon  them  as 
ancillary  to  their  own  proceedings  to  arrive  at  a  final  winding  up  of 
the  estate. 

The  appellant  is  a  shareholder,  and  as  such  is  a  mere  contri 
butory,  and  it  is  difficult  to  understand  what  real  interest  he  can' 
have  in  having  the  distribution  of  the  property  in  this  country 
,made  elsewhere  than  where  the  property  and  most  of  the  creditors 
:are,  imless  it  be  to  'leprive  the  latter  of  such  ri,;ht3  and  privileges  as 
our  law  would  atford  them,  which  purpose  ought  not  to  be  oncour 
aged  by  the  courts  here. 

I  therefore  consider  that,  both  in  law  and  in  equity,  the  respon- 
dent's pretensions  are  well  founded,  and  the  judgment  of  the  court 
below  should  be  o(mtirnved. 
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Clarkson  V.  The  Ontario  Bank,  (1) 

AND 

Edgar  v.  The  Central  Bank  of  Canada. 

[Beportad  15  App.  Eep.  (Ont.)  166.] 

Bankruptcy  and  intolvency — Property  and  civil  ri'jhtt — 4^  ^-  c.  ^6, 

(R.S.O.  c.  134.) 

There  being  no  Statute  of  the  Dominijn  on  bankruptcy  and  insol- 
vency an  Act  was  pass  d  by  the  Ontario  Legislature  for  the  pur- 
pose of  enabling  insolvent  debtors  to  place  their  creditors  on  an 
equal  ."oting,  but  not  relieving  the  debtor  from  arrest  or  inter- 
fering with  his  after  acquired  property  :  Held,  by  Burton  and 
Patterson,  JJ.A.,  affirming  on  this  point  the  judgments  of  the 
courts  below  (Hagarty,  C.J.,  and  Osier,  J.A.,  dissenting)  that 
the  Provincial  Act  was  intra  vires. 

The  plaintiff  was  the  assignee  of  the  firm  of  William 
Kyle  and  Company ;  and  in  his  statement  of  claim  set 
forth  that  that  firm  on  the  22nd  of  September,  1885,  made 
an  assif^nment  to  him  : 

That  on  uhe  27th  of  August,  1885,  the  firm  being  in 
insolvent  circumstances,  etc.,  paid  to  the  Bank  $509.60 : 

That  on  the  28th  of  the  same  month  the  firm  paid  to  the 
Bank  $2,900 : 

That  on  the  4th  of  September,  1385,  the  firm  paid  to  the 
Bank  $2,995.97 : 

And  that  on  the  12th  of  the  same  month  the  firm  paid 
to  the  Bank  $3,000. 

[167]  And  the  plaintiS'  claimed  that  such  payments 
were  void  under  the  provisions  of  the  Statute  of  Ontario, 
48  Vict.  c.  26,  as  against  the  plaintiff  and  the  creditors  of 
the  said  firm. 


188T* 

Nov.iJO,  Dec. 

1888* 
March  20. 


*Prc«en« :— Hagabtt,  C.J.O.,  and  Burton,  Vattkuson  and  Oslkr,  JJ.A. 


(I)  [The  report  in  16  App.  Rep. 
IfiG  includes  two  other  appeaU ,  viz  : 
Kennedy  v.  Freeman  and  Hunter  v. 
Urummond,  but  the  judgments  in 


those  cases  are  (imitted  here  as  they 
do  not  bear  on  the  constitutional 
question.] 
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1888  The  defendants  demurred  to  the  statement  of  claim, 

upon  the  ground  that  the  statute  did  not  vest  in  the 
plaintiff  the  right  to  maintain  the  action,  and  further 
that  the  Act  was  ultra  vires. 

The  defendants  also  demurred  to  the  paragraphs  re- 
lating to  the  first  two  of  such  payments,  upon  the  ground 
that  the  same  were  made  before  the  Act  came  into  force, 

C.A.,  Ontario  q^j^^  ^1^^^  ^^g  ^^t  was  not  retroactive. 

Statement.  The  demurrers  were  argued  before  Ferguson,  J.,  on  the 

19th  of  January,  1887,  when  judgment  was  given  over- 
ruling the  first  demurrer,  and  allowing  the  second.  (1) 

Thereupon  the  defendants  appealed  from  that  part  of 
the  order  overruling  the  first  demurrer  ;  and  the  plaintiff 
appealed  from  that  part  allowing  the  >T,econd  demurrer ; 
and  by  consent  of  parties  the  appeals  were  argued  to- 
gether on  the  3Uth  of  Novembdr,  and  1st  of  Decem- 
ber, 1887. 

Moss,  Q.C.,  for  the  Ontario  Bank,  contended  that  so 
much  of  the  order  as  directed  that  the  demurrer  be  over- 
ruled was  erroneous,  and  should  be  reversed,  and  the 
deuuirrf-r  allowed  with  costs. 

The  plaintiff  only  asserted  a  right  to  sue  by  virtue  of  an 
assignment  made  to  him  under  the  provisions  of  the 
Statute  of  Ontario,  48  Vict.  c.  26,  and  shewed  no  otlicr 
rierht  to  maintain  the  action,  either  as  a  creditor  or  on  be- 
half  of  the  creditors  of  William  Kyle  &  Co.,  nor  was  such 
action  framec'  as  an  action  by  a  creditor  or  on  behalf  of 
creditors  of  that  firm,  and  unless  the  respondent  had  a 
title  under  the  provisions  of  the  Act,  he  had  no  right  to 
maintain  this  acti<m  against  the  Bank. 

Counsel  also  contended  that  the  Act  was  ultra  vires 
and  beyond  the  power  of  the  legislature  of  Ontario  to 
enact,  the  Act  being  legislation  in  respect  to  bankruptcy 
[168]  and  insolvency,  and  the  right  to  legislate  with  re- 

(1)  13  Ont.  Rep.  666. 
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British  North  America  Act  in  the  Parliamrnt  of  the  Do- 
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minion. 

That  the  legislature  of  Ontario  had  no  power  to  legis- 
late in  respect  to  the  matters  as.sumed  to  be  dealt  with 
by  the  Act,  and  especially  with   regard  to  assuming  to 
confer  upon  a  debtor's  assiL^nee  the  right  of  maintaining 
actions  such  as  the  present,  and  assuming  to  deal  with  the  C.A  ,  Ontario, 
estates  of  persons  in  insolvent  circumstances  in  the  man-   Art^ument. 
nor  they  had  been  by  the  Act,    which  contained  provi-         ~~" 
sions  and  enactments  based  entirely  upon  insolvency  or 
bankruptcy,  and  without  the  occurrence  of  which  such 
provisions  would  be  improper  and  unneces.sary. 

Under  any  circumstances  the  Act  did  not  vest  in  the 
plaintiff  the  right  to  maintain  this  action,  nor  did  it  con- 
fer on  him  such  rights,  powers  or  authoiities  as  enabled 
him  to  call  in  question  the  transaction  mentioned  in  the 
statement  of  claim. 

The  plaintiff  could  only  maintain  this  action  by  force  of 
the  48  Vict.  c.  26,  and  that  Act  did  not  come  into  force 
until  the  1st  of  September,  188.5,  and  was  not  retroactive 
in  its  effect. 

At  the  time  of  the  alleged  payments  to  the  bank,  re- 
ferred to  in  the  statement  of  claim,  the  payments  were 
legal  and  valid,  and  he  submitted  that  they  wore  not 
rendered  illegal  and  invalid  by  reason  of  the  statute 
subsequently  coming  into  force ;  and  that  nothing  in  the 
Act  gave  colour  to  the  c  Mention  that  a  payment  or  act 
valid  when  made  or  done  was  to  be  rendered  invalid  up- 
on the  Act  coming  into  force  ;  and  it  was  clear  that  the 
Act  was  not  intended  to  apply,  and  could  not  be  con- 
strued to  apply  to  any  payment  made  prior  to  that  date. 

/.  H.  McDonald,  Q.C.,  for  Clarkson.  The  demurrer 
admits  that  the  payments  in  (juestion,  i.e.,  those  made  in 
August,  1885,  were  made  under  the  circumstances  and 
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1888         within  the  time  mentioned  in  sub-sect.  3,  of  sect.  3,  of  the 
Act  respecting  assignments  for  the  benefit  of  creditors ; 
[169]  and  there  is  nothing  in  the  Act  to  indicate  that  an 
assignment  made  within  thirty  days  after  the  Act  came 
into  force  (1st  September,  1885 j,  is  to  have  a  different 
operation  and  effect  from  that  of  an  assignment  made 
after  that  date,  and  the  judgment  in  question  does  not 
C.A.,  Ontario,  give  to  an  assignee,  under  an  assignment  made  within 
Argument,    thirty  days  after  the  passing  of  the  Act,  the  benefit  of 
this  sub-section.     In  giving  full  eflect  to  the  words  of 
this  sub-section  no  hardship  is  worked  in  the  present 
case.     The  Act  was  passed  on  the  30th  March  1885,  and 
the  proclamation  bringins:  it  into  effect  was  issued  on  the 
15th  July,  following.     From  that  date  the  defendants 
knew  that  an  assignment  might  be  made  under  the  Act 
on  the  1st  September,  1885,  under  which  all  payments 
made  after  the  Ist  August,  1885,  would  be  open  to  at- 
tack ;  and  in  order  to  give  full  effect  to  the  language 
used  it  is  not  necessary  to  shew  that  the  Act  has  a  retro- 
spective operation  :  under  the  words  of  this  sub-section 
the  payments  made  in  August,  1885.  were  void,  and 
Clarkson,  the  present  plaintiff,  is  entitled  to  recover  the 
same  for  the  benefit  of  the  general  body  of  creditors. 
Under  the  Act  the  plaintiff  as  assignee  of  the  insolvent 
firm  has  a  right  to  maintain  this  action,  and  to  recover 
from  the  defendants  the  moneys  in  question  or  a  portion 
thereof.     He  also  contended  that  the  Act  was  intra  vires 
of  the  legislature  of  the  Province  of  Ontario,  being  legis- 
lation in  respect  of  property  and  civil  rights ;  and  did  not 
come  within  the  subjects  of  bankruptcy  and  insolvency 
within  the  meaning  of  the  British  North  America  Act,  as 
it  did  not  enable  a  creditor,  in  invitum,  to  take  proceed- 
ings for  the  seizure,  sale  and  distribution  among   the 
creditors  of  the  assets  of  the  debtor  ;  neither  did  it  pro- 
vide for  a  discharge  of  the  debtor.      Regina  v.  Inhabi- 
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tants  of  St.  Mary,  Whitechapel,  (1) ;  Regina  v.  LpMs  and 
Bradford  R.  W.  Go.,  (2) ;  Cornill  v.  Hudson,  (3) ;  Toiv- 
lerv.  Chatterton,  (4);  Pardo  v.  Bingham,  (5);  Re  Tate,  (6), 
were  referred  to. 

[17(>]  Hagarty,  C.  J. : — 

The  point  chiefly  to  be  decided  in  these  four  appeals 
before  us,  is,  as  to  the  validity  of  an  Act  of  the  le«>-i8la- 
ture  of  Ontario,  passed  30th  March,  1885,  48  Vict.  o.  26, 
(0.)  entitled  "  An  Act  respecting  assignments  for  the 
benefit  of  creditors." 

It  is  contended  for  the  appellants  that  the  Act  is  ultra 
vires  as  infringing  the  exclusive  jurisdiction  of  the 
Dominion  Parliament  in  bankruptcy  and  inf^oivency. 

The  preamble  states,  "  whereas  great  difficulty  is  ex- 
perienced in  determining  cases  arising  under  the  present 
law  relating  to  the  transfer  of  property  by  persons  in  in- 
solvent circumstances,  or  on  the  eve  of  insolvency,  and  it 
is  desirable  to  remedy  the  same."  It  then  repeals  a 
couple  of  sections  of  former  Acts,  and  b^^  sect.  2,  enacts 
that  every  gift,  assignment,  payment,  etc.,  of  goods  and 
chattels,  bills,  bonds,  notes,  etc.,  or  of  any  other  property, 
real  or  personal,  made  by  any  person  at  a  time  when  he 
is  in  insolvent  circumstances,  or  is  unable  to  pay  his 
debts  in  full,  or  knows  that  he  is  on  the  eve  of  insolvency, 
with  intent  to  defeat  or  delay  or  prejudice  creditors,  or 
to  give  any  preference,  or  which  has  such  effect,  shall,  as 
against  them,  be  utterly  void. 

Sect.  3.  Declares  this  shall  not  affect  any  assignment 
made  to  the  sheriff  of  the  county,  or  to  another  assignee 
with  consent  of  creditors,  for  the  purpose  of  ratibly  and 
without  preference  paying  his  creditors,  etc. 


(1)  12Q.B.  120. 

(2)  18Q,B.  343. 

(3)  8  E.  &  B.  429. 


(4)  «  Bing.  258. 

(5)  L.li.  4Ch.  735. 

(6)  5  U  C.L.J.  260. 
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Sect.  18.  Provides  for  the  number  of  votes  on  a  scale 
relative  to  the  amount  of  claim.  .  .  .  Creditors  on 
making  proof,  to  state  as  to  securities  held  and  value  the 
same;  and  assignee,  wi(;h  the  consent  of  creditors,  may 
either  consent  to  valuation  and  proof  for  balance,  or 
require  assignment  of  security   at  an  advance  of  ten  per 

cent,   over  specified    value,   etc.     .     .     .      Then   follow         

directions  as  to  negotiable  paper,  on  which  the  debtor  is  C.A.,  Ontario, 
only  indirectly  or  secondarily  liable  ;  this  must  be  valued  Hagarty,  C.J. 
also. 

Sect.  19.  Holders  of  claims  not  accrued  [qu.  matured] 
may  prove  and  vote,  but  interest  to  be  deducted  for  the 
time  it  has  to  run. 

The  following  session,  18(S6,  cap.  25  was  passed,  mak- 
ing certain  amendments  as  to  payments  by  a  debtor,  and 
as  to  securities  held  by  creditors  before  assignment ;  and 
as  to  securities  given  for  pre-existing  debts. 

Sect.  4.  Pi'ovides  that  when  a  new  assignee  is 
appointed  under  the  Act,  the  estate  shall  vest  without 
[172]  transfer,  with  provisions  as  to  dividend  sheets  and 
after  notices  to  creditors,  and  power  to  pay  dividends  on 
all  claims  not  objected  to  within  a  named  time. 

In  the  session  of  1887,  a  second  amending  Act,  cap.  19, 
was  passed.  Sect.  2,  as  to  sales  and  payments  ;  that 
payments  or  transfers  made  of  property  validly  obtained 
by  a  purchaser  to  a  creditor,  should  be  void  against  the 
creditor  to  whom  it  was  made,  if  under  circumstances 
which  would  avoid  it  if  made  directly  by  the  debtor. 

Sect.  3.  Every  assignment  not  void  by  sect.  2  of  the 
first  Act  not  made  to  the  sh^rifF  or  an  a.s.signee  with  the 
creditors'  assent,  shall  be  void  as  against  a  subsequent 
assignment  made  in  conformity  with  the  Act. 

Sect.  6.  If  a  creditor  claiming  to  rank,  does  not 
within  reasonable  time  furnish  proofs,  the  judge  on  the 
assignee's  application    may  notify    him   to    the  judge's 
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satisfaction,  and  if  the  creditor  make  default,  he  shall  be 
wholly  barred  of  any  right  to  share,  and  the  assignee 
may  distribute  the  estate  as  if  no  claim  made  ;  the  debtor 
remaining  liable. 

Further  provision  is  also  made  for  contestation  of 
claims,  and  for  calling  meetings,  and  by  sect.  11,  if  a 
sufficient  number  of  creditors  do  not  attend,  the  County 
Judge  may  give  all  necessary  directions  as  to  disposal  ot 
the  estate. 

In  Clarkson  v.  Ontario  Bank,  the  assignment  was 
made  under  the  first  Act  on  22nd  September,  1885,  which 
came  into  force  1st  September,  1885. 

In  Edgar  v.  Central  Bank,  assignment  made  13th 
July,  1886,  after  the  first  amending  Act. 

In  Hunter  v.  Drummond,  assignment  15th  July,  1886 ; 
Kennedy  v.  Freeman,  assignment  7th  June,  1886.  The 
thi-ee  last  n?mcd  cases  being  since  the  first  amending 
Act. 

The  appellant  says  that  this  Act  is  ultra  vires,  as 
trenching  on  the  subjects  of  bankruptcy  and  insolvency, 
reserved  for  the  exclusive  jurisdiction  of  the  Dominion 
Parliament;  that  it  is  to  all  intents  a  law  for  the  judicial 
administration  of  an  insolvent's  estate  by  means  unknown 
to  the  common  law,  and  conferring  rights  on  an  assignee 
in  addition  to  and  beyond  all  rights  assigned  to  him  by 
the  debtor. 

[173]  The  respondents  deny  this,  and  insist  that  the 
law  falls  within  the  right  of  legislation  as  to  property 
and  civil  rights ;  that  it  does  not  enable  a  creditor  to 
take  proceedings,  in  invitum,  for  the  distribution  of  the 
estate,  and  does  not  provide  for  a  discharge  of  the  debtor. 

The  question  is  of  very  serious  import  and  requires 
our  gravest  consideration. 

Taking  the  last  objection  first,  I  cannot  consider  it  of 
substantial  force.     An  Act  can,  I  think,  be  unquestion- 
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ably  a  bankrupt  or  insolvent  Act  in  substance,  without 
any  provision  for  discharge.  The  earliest  bankrupt  Act 
of  Henry  VIII.,  and  several  Acts  following  it,  made  no 
provision  for  discharge  ;  that  merciful  relaxing  of  the  law 
was  first  heard  of  in  Queen  Anne's  reign,  after  the  lapse 
of  nearly  two  centuries. 

Insolvent  Acts,  down  to  the  end  of  their  separate  exist- 
ence, were  chiefly   for   the   protection  of  the   debtor's  C  A.,  Ontario, 
person,  and  did  not  protect  his  "after  acquired  property.  Hagarty,  C.J. 

The  two  classes  of  Acts  have  been  characterized  by 
writers  as  compelling  the  debtor  to  become  bankrupt ; 
the  other  enabling  the  debtor  at  his  own  instance  to 
obtain  protection  and  relief. 

I  believe  the  6  Geo.  IV.,  was  the  first  Act  allowing  the 
debtor  "  to  be  accessory  to  his  own  bankruptcy  by  author- 
ising a  commission  to  issue  at  the  instance  ot  a  creditor 
upon  a  declaration  of  insolvency  by  the  debtor ;  or  in 
other  words,  it  authorized  a  concerted  bankruptcy  which 
had  previously  been  regarded  as  a  fraud  on  the  bankrupt 
law." 

When  the  British  North  America  Act  was  passed  in 
1867,  the  bankrupt  and  insolvent  Act  then  in  force  in 
England,  was  that  of  1861. 

By  that  the  debtor  could  file  his  declaration  of  insol- 
vency which  a  creditor  could  treat  as  an  act  of  bankruptcy. 
Sect.  86  allows  the  debtor  to  petition  for  adjudication 
against  himself,  and  on  adiudication  he  and  his  estate 
become  subject  to  the  law  of  bankruptcy. 

The  Canadian  statute  then  in  force,  which  was  that  of 
1864,  provided  fully  for  a  debtor  becoming  subject  to 
[174]  the  law  by  a  prescribed  voluntary  assignment,  and 
among  the  specified  acts  of  bankruptcy  is  a  general  con- 
veyance of  his  property  for  his  creditors,  other  than  as 
prescribed  by  the  Act. 
It  is  a  well  known  fact  that  under  that  statute  the 
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very  large   majority  of  bankruptcies  were  foiuidod  on 
the  voluntary  asHignment  of  the  debtor. 

r  entertain  the  opinion  that  an  Act  providing  for  the 
judicial  administration  of  insolvent  estates  is  not  the  less 
an  Act  on  bankruptcy  and  insolvency,  because  it  luippem 
that  it  only  provides  for  the  application  of  its  provision^ 
to  the  case  of  persons  voluntarily  putting  it  in  operation, 
O.A.,  Ontario,  or  because  it  does  not  provide  for  compulsory  liquidation 
Hagarty,  C.J.  ^n  named  acts  of  bankruptcy. 

The  law-making  power  may,  in  its  discretion,  limit  or 
widen  the  means  of  putting  the  Act  in  motion,  but  what 
we  have  to  look  to  is  its  general  object  and  effect. 

The  general  object  and  scope  has  been  often  stated  as 
in  2  Kent  Com.,  p.  390  : 

"  The  general  principle  that  pervades  the  Engli.sh  li;uii<- 
rupt  system,  is  equality  among  creditors  who  have  not 
previously  and  duly  procured  some  legal  lien  upon  the 
estate  of  the  bankrupt ;  and  in  order  to  attain  and  pre- 
serve that  equality,  the  bankrupt's  estate,  as  soon  as  an 
act  of  bankruptcy  is  committed,  becomes  a  common  fund 
for  the  payment  of  his  debts,  and  he  loses  the  character 
and  power  of  a  pro[)rietor  over  it." 

There  is  a  very  good  sunmiary  of  autliorities  in  1  Bouv. 
Law  Dictionary,  p.  807,  title  "  Insolvencj'." 

The  latter  term  is  much  larger  than  that  of  bank- 
ruptcy; it  "enlarges  the  sense;"  Parker  v.  Gosaage,  (1). 

"  The  bankrupt  law  is  entirely  an  innovation  on  the 
common  law,  which  left  the  creditors  of  an  insolvent 
debtor  at  liberty  to  take  such  proceedings  as  they  could 
by  means  of  the  ordinary  process  of  the  Courts  for  the 
recovery  of  their  debts,  and  made  no  provision  for  secur- 
ing and  distributing  the  estate  of  the  debtor  for  the 
equal  benefit  of  his  creditors  or  for  relieving  the  debtor, 
etc." 

(1)  2  C.  M.  &  R.  617. 
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"The  i,'reat  objoct  of  all  bankrupt  or  insolvent  law.s  is        1888 
to  (listiibute  the  property  of  a  debtor  who  is  unable  to     claukbon 
[175]  pay  his  debts  in  full  among  his  creditors  by  judicial      qj,^!;;„,o 
proceedings  in  which  all  may  be  heard,  and  to  discharge 
his  property  acquired  afterwards,  or  at  least  his  person," 
etc :    Bump  on  I 'ankruptcy,  210. 

In  delivering  the  judgment  of  the  Privy  Council,  in 
Cush'ing  V.  Diipuy,  (1)  Sir  Montague  Smith  says:  "It  C. A., Ontario, 
would  lie  impossible  to  advance  a  step  in  the  construction  iiagarty,  C..T. 
of  a  scheme  for  the  administration  of  insohent  estates 
without  inteil'ering  with  and  modifying  gome  of  the 
ordinary  rights  of  property  and  other  civil  rights,  nor 
without  providing  some  mode  of  special  ])i*ocedure  for 
the  vesting,  realization  and  distribution  of  the  estate  and 
the  settlement  of  the  liabilities  of  the  insolvent.  Proce- 
cliu'o  must  necessarily  form  an  essential  part  of  any  law 
ilealing  with  insolvency." 

The  point  for  decision  in  that  case  did  not  touch  the 
(lue.stion  before  ns. 

This  language  is  also  quoted  by  my  learned  predecessor 
in  this  Court,  in  Peek  v.  Hhielch,  (2) ;  and  also  by  my 
brother  Osier,  in  the  same  case  in  the  Common  Pleas. 

The  elaborate  judgment  of  Chief  Justice  Marshall,  in 
Sturges  v.  Croivninshield,  (3),  is  well  worthy  of  perusal,  as 
to  tlie  rights  of  the  several  states  to  pass  bankrupt  and 
insolvent  laws,  and  the  constitutional  power  of  Congress 
to  p.ss  A  uniform  bankrupt  law,  and  as  to  the  respective 
signification  of  the  terms  "  bankruptcy "  and  "  insol- 
vency." The  constitution  allowed  "  the  passing  of  uni- 
form laws  on  the  subject  of  bankruptcies."     He  says  : 

"  The  line  of  partition  between  them  is  not  so  distinctly 
marked  as  to  enable  any  person  to  say  with  positive  pre- 

(1)  5  App.  Cas.  401) ;  ante  vol.  1,  (2)  6  App.  Rep.  639,  642 ;  ante  vol.  3, 

p.  252.  pp.  260,  27C. 

(3)  4  Wheaton,  122,  193. 
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1888  cision  what  things  exclusively  belong  to  the  one  and  not 
to  the  other  class  of  laws.  .  .  .  If  an  Act  of  Coni'resj 
should  discharge  the  person  of  the  bankrupt  and  leave 
his  future  acquisitions  liable  to  his  creditors,  we  should 
feel  much  hesitation  in  saying  tliat  this  was  an  insolven 
not  a  bankrupt  Act."  /gain  at  p.  199:  "It  is  not 
admitted  that  without  this  principle  (discharge  of  oljliga- 
C.A.,  Ontario,  tion)  an  Act  cannot  be  a  bankrupt  law." 
Hagarty,  ( .J.  I  refer  to  this  celebrated  judgment  as  in  |)oint  hero, 
this  Act  being,  it  is  argued,  not  either  a  bankrupt  or 
[17C]  insolvent  Act  from  its  not  making  certain  coiiiinon 
provisions  as  to  discharge  from  existing  debts,  compul- 
sory bankruptcy,  etc. 

It  must  be  borne  in  mind  that  when  Chief  Justice 
Marshall  spoke  (1819)  there  was  no  such  thing  known  as 
voluntary  bankruptcy. 

I  entertain  a  strong  opinion  that  if  Congress  liad 
passed  a  uniform  Act  for  the  distribution  of  insolvent 
estates  in  a  special  administration  not  warranted  by  the 
common  law,  and  had  only  provided  one  way  to  bring  a 
debtor  under  its  provisions,  say  e.  g.,  omitting  to  i)ay  a 
debt  within  a  named  time  or  demand,  naming  no  other 
act  ot  bankruptcy,  that  the  Supreme  Court  would  not 
have  held  it  unconstitutional  as  not  coming  within  the 
provision  in  the  constitution,  and  Chief  Justice  Marshall 
considers  that  the  omission  of  a  release  to  the  debtor 
would  not  affect  it. 

To  apply  this  here,  our  Parliament  can  exclusively 
deal  with  "  bankruptcy  and  insolvency,"  a  wider  jurisdic- 
tion in  terms  than  that  given  to  Congress.  Could  it  be 
successfully  argu'^d  that  an  Act  providing  for  the  adminis- 
tration of  insolvent  estates  on  principles  overriding  the 
common  law,  not  providing  for  any  discharge  of  the 
debtor,  and  applying  its  provisions  only  to  the  voluntary 
act  of  the  debtor  in  making  a  prescribed  form  of  assign- 
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meiit,  but  open  to  all  debtors  in  tlie  Dominion  to  take 
such  course,  would  be  ultra  vires  of  Parliament  ? 

I  think  the  answer  would  be  that  a  Icgi-slature  author- 
ised to  lej^islate  exclusively  in  bankruptcy  and  insolvency 
could  do  so,  eitiier  by  confining?  their  Act  to  voluntary 
and  excluding  compulsory  liquidation,  or  vice  ver.sa,  with 
or  without  discharge. 

The  Act  might,  in  the  opinion  of  many,  be  incomplete  C.A.,  Ontuno. 
and  narrow,  but  could  it  be  considered  for  either  reason  Hagarty,  C.J. 
to  be  ultra  vires  ? 

The  words  "  bankruptcy  "  and  "  insolvency  "  seem  to 
embrace  the  whole  subject  as  to  the  inability  to  pay 
debts,  the  existence  of  a  number  of  creditors  an-l  the 
necessity  of  providing  means  for  fair  and  equitable 
distribution  of  assets  and  the  prevention  of  fraudulent 
and  unjust  preferences. 

[177]  We  know  how  the  law  stood  both  in  England 
and  Canada  when  the  federation  Act  was  passed,  that 
old  distinctions  between  bankruptcy  and  insolvency  as 
separate  systems  had  disappeared,  and  voluntary  as  well 
as  compulsory  bankruptcy  existed. 

It  was  natural  that  to  ensure  something  like  uniformity 
in  the  disposition  of  assets  of  debtors  throughout  pro- 
vinces so  intimately  connected  in  commercial  relations 
the  exclusive  right  to  legislate,  should  bo  vested  in  the 
central  authority. 

In  Valin  v.  Langlois,  (1),  Lord  Selborne  says :  "  If  the 
subject  matter  is  within  the  jurisdiction  of  the  Dominion 
Parliament  it  is  not  within  the  jurisdiction  of  the  Provin- 
cial Parliament ;  and  that  which  is  excluded  by  the  91st 
section  from  the  jurisdiction  of  the  Dominion  Parliament 
is  not  anything  else  than  matters  coming  within  the 
classes  of  subjects  assigned  exclusively  to  the  legislatures 
of  the  provinces." 

(1)  5  App.  Cas.  115, 119  ;  ante  vol.  1,  pp.  158,  163. 
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Here  the  .subjects  in  question  are  given  exclusively  to 
the  Dominion. 

L' Union  Si.  Jacques  v.  B^lisle,  (1)  is  an  instructive  ca.se. 
An  Act  of  Quebec  for  the  relief  of  a  bankrupt  society  in 
financial  embarrassment,  referring  solely  to  its  affairs  and 
imposing  a  forced  commutation  of  existing  rights  upon  two 
annuitants,  was  held  to  be  a  matter  of  a  local  ai,  .1  jirivaff; 
C.A.,Ortario.  j;^g^t^jj.Q  within  the  provincial  cognizance,  and  not  fallin"- 
Hagarty,  C.J.  within  the  category  of  bankruptcy  and  insolvency. 

Loi'd  Selborne,  in  answer  to  appellant's  coiitentiun, 
says : — "  The  ([uestion,  therefore,  is,  whether  this  is  a 
matter  coming  under  that  class  21,  of  bankruptcy  and  in- 
solvency' ?  Their  Lordships  oV»serve  that  the  scheme  of 
enumeration  in  that  section  is,  to  mention  various  cate- 
gories of  general  subjects  which  may  be  dealt  with  l)y 
legislation.  There  is  no  indication  in  any  instance  of 
anything  being  contemplated,  except  what  may  be  pro- 
perly described  as  general  legislation  ;  such  legislation 
as  is  well  expresed  by  Mr.  Justice  Caron,  when  he  speaks 
of  the  general  laws  governing  Faillite,  bankruptcy  and 
insolvency,  all  which  are  well  known  legal  terms  ex- 
pressing systems  of  legislation  with  which  the  subjects  of 
this  country,  and  ])robably  of  most  other  civilized 
[178]  countries,  are  perfectly  familiar.  The  words  de- 
scribe in  their  known  lega)  sense  provisions  made  by  law 
for  the  administration  of  the  estates  of  persons  who  may 
become  bankrupt  or  insolvent,  according  to  rules  and  de- 
finitions prescvibed  by  law,  including  of  course  the  con- 
ditions in  which  that  law  is  to  be  brought  into  operation, 
the  manner  in  which  it  is  to  be  brought  into  operation, 
and  the  effect  of  its  operation." 

He  notices  an  argument  of  Mr.  Benjamin,  .suggesting 
the  case  of  a  law  being  previously  passed  by  the  Domin- 
ion that  any  association  of  this  particular  kind  on  certain 
(1)  L.  R.  'jT.  C.  'M  ;  ante  vol.  1,  p.  63. 
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specified  conditions  exactly  like   those  in   the  case  fo' 
jud'^uTient  should,  ipso  facto,  fall  under  the  legal  adminis- 
tration in  bankruptcy  or  insolvency.     If  such  a  law  had 
been  passed,  their  Lordsliips  were  not  prepared  to  say  it 
was  beyond  their  competency,  nor  that  it  would  be  com- 
petent for  the  Provincial  Legislature  afterwards  to  take      ckntral 
the  association  "  out  of  the  scope  of  a  general  law  of  that       Bank. 
kind  so  competently  passed  by  the  authority  which  had  C.  A., Ontario, 
power  to  deal   with  bankruptcy  and  insolvency."      He  iiagarty,  C.J. 
notices  that  the  whole  scope  of  this  particular  Act  was  to 
keep  the  society  out  of  insolvency. 

In  connection  with  this  branch  of  the  case,  we  may 
notice  the  Acts  of  the  Dominion  Parliament  for  the 
winding-up  of  insolvent  banks,  insurance  and  trading 
coaipanies,  passed  after  the  general  insolvency  Act  had 
lapsed.       The.se  Acts  are  coniined  to  certain   specified 

sses  of  companies,  and  do  not  apply  to  individuals. 
If  it  lie  urged  that  parliament  could  n(jt  pass  an  Act 
(iiitined  in  operation  to  only  one  province,  the  alterna- 
tive would  .seem  to  be  inevitable  that,  assuming  this  Act 
to  he  valid,  each  of  the  six  or  seven  provinces  could  pass 
an  independent  insolvent  Act  of  its  own.  This  coula 
hai'dlv  have  been  contemplated  at  confederation. 

I  do  not  consider  that  such  limited  application  is  any 
objection  to  the  right  of  Parlianioit  to  enact  them  as 
being  legislation  on  baidcruptcy  and  insolvency. 

I  only  make  this  reference  as  bearing  on  the  respon- 
dent's objection  as  to  the  partial  nature  of  the  local  Act 
now  before  us  ;  and  it  is  suggested  to  my  mind  by 
[17!>]  Lord  Selborne's  language  already  cited,  as  to  Mr 
Benjaniin's  argument  in  L' Union  St.  Jaaiiie^'   Cdse  (1), 

In  my  view  a  law  is  no  less  a  law  for  the  disposition 
of  insolvent  estates  as  they  are  dealt  with  here,  because 
it  is  limited  in  its  operations  to  a  certain  class  of  the  com- 
munity, "r  that  it  provides  only  one  avenue,  viz.,  an  as- 
siijiument  by  which  it  can  be  nppronched. 

^1 


.;;< 


(1)  L.  R.  c  1'.  r 
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It  must  be  borne  in  niind  tliat  we  are  not  dealing  with 
an  isolated  Act  of  local  legislation,  such  declaring  that 
the  as.signee  under  a  voluntary  assignment  shall  have  the 
higher  right ;  for  exaniplc,  the  same  as  a  creditor  or  for 
the  creditors,  to  impeach  any  fraudulent  act  or  gift,  con- 
veyance or  assignment,  etc.,  of  the  assignor's  estate.  We 
are  not  dealing  with  each  .section  as  if  it  stood  l)y  it.self, 
O.A.,  Ontarid.  but  we  are  dealing  with  an  Act  of  general  application. 
Hagarty,  C.J.  dealing  with  the  whole  estate,  regulating  the  administra- 
tion, interfering  with  existing  legal  priorities,  prescribiiK^ 
modes  and  times  for  distribution,  etc. 

The  Act,  of  course,  only  a|)plies  to  one  Province. 
The  case  of  Recjino  v.  Chandler,  (1),  is  a  decision  of  the 
Supreme  Court  of  New  P)riinswick  in  18f)8,  reported  in 
Mr.  Cartwright's  very  usefrd  work,  vol  ii.  421.  The 
unanimousjudgmentof  that  Court  pronounced  by  Ritchie, 
C.J.,  now  Sir  Wm.  Ritchie,  Chief  Justice  of  our  Supreme 
Court,  goes  far  to  support  the  appellant's  c;  ntention 
before  us. 

In  March,  18G8,  after  confederation,  the  Local  Lej  shi- 
ture  passed  an  Act  amentling  an  Act  of  their  own  passo'l 
befoi'e  confederation  respecting  "  Insolvent  Confined 
Debtors." 

I'he  amending  Act  provided  that  any  one  imprisoned 
in  a  civil  suit,  might  apply  for  his  discharge  to  a  Judge, 
and  if  it  apj)eared  he  had  no  property  and  that  he  had  not 
transferred  any  pioperty  to  defraud  the  plaintilf,  or  to 
give  an  undue  piefen^nee,  the  Judge  might  order  his  dis- 
charge, and  witnesses  might  be  examined. 

The  Act  of  which  it  was  an  amendment,  is  much  to  the 
same  effect,  allowing  the  defendant  in  civil  suits  to  apply 
for  discharge  from  gaol,  and  to  require  the  payment  of  a 
[180]  weekly  allowance   to  indigent  debtors.       In  fact 


(1)  1  Haiina>  50(5  ;  o)\t<:  vol.  2,  ]>.  421. 
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very  similar  to  Acts  in  force  for  a  great  number  of  years 
in  Ontario. 

The  learned  Chief  Justice  very  fully  reviews  the  B.  N, 
A.  Act,  and  pronounces  a  most  decided  opinion  that  tho 
Jud^'e  under  the  amending  Act  must  be  prohibited  from 
acting  under  it  for  the  examination  of  the  debtor  with  a 
view  to  hi.s  discharge. 

He  says  .•  C. a., Ontario. 

"  That  branch  of  the  insolvent  system  which  the  local  Hagaity,  C.J, 
legislature  has  attempted  to  altor  is,  it  is  true,  exclusively 
applicable  to  insolvent  confined  debtors ;  but  it  is  not  the 
less  a  matter  relating  to  insolvency,  and  w^e  are  at  a  loss 
to  understand  how  it  can  be  argued  that  it  is  not  a  matter 
coming  within  that  class  of  subjects, — viz.,  bankruptcy 
and  insolvency — enumerated  in  the  B.  N.  A.  Act,  as  as- 
signed exclusively  to  the  Parliament  of  Canada." 

It  is  not  necessary  for  us  to  adopt  this  view  of  the  law 
as  binding  upon  us,  or  as  a  guide  to  us  in  this  case. 

I  also  refer  to  In  re  the  Wallace  Ruestis  Grey  Stone 
Go.,  (1);  Mardoch  v.  Windsor  and  Annapolis  R.  W.  Go.  (2)- 

The  Act  now  in  question,  does  not  legislate  merely  in 
furtherance  of  a  disposition  by  a  debtor  for  the  benefit  of 
all  his  creditors  ratal)ly.  It  applies  to  such  an  instru- 
ment an  etiect  far  beyond  the  principles  of  the  connnon 
law.  By  the  latter,  the  assignee  can  take  no  other  or 
higher  right  than  the  debtor  could  convey. 

Here,  tlu.'  assignee,  not  a  creditor,  is  specially  empowered 
to  contest  in  a  new  right  the  acts  and  dealings  of  tho 
debtor  pi'ior  to  the  conveyance — a  right  naturally  and 
almost  necessarily  given  in  an  insolvent  Act.  It  gives 
the  assignment  prioi'ity  over  judgments  and  executions 
not  executed  by  payment. 

It  then   prescribes    the   mode   of   administering    the 


(1)  Rus-tcU's  K(|uity  Reports  Kil 
anU  \ol.  S,  p.  374. 


(2)  Russell's  Kcpiity  Reports  137 
ante  vol.  3,  r.  '6W. 
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1888  estate,  with  many  proviftions  for  making  an  ordinary  in- 

Clark.son  solvent  law,  as  to  ranking  on  the  estate,  proof  of  claim, 

Ontario  number  of  votes  allowed   to  claimants,  production  and 

Rank.  valuation  of  securities,  and  power  to  take  them  from 

Edgar  creditor.s  at  a  named  rate,  dividends,  notices,  etc.,  and  by 

Ckntral  [ISl]  the  second  last  ameiiding  Act  passed  since  these  as- 

—  signments,  creditors  are  barred  as  to  any  right  to  share 

C.  A.  Ontario.  .  ,.   .i-  i    •       • 

—  in  tiie  estate  on  railing  to  prove  a  claim  in  a  named  time 
Hagarty,  C.-l.     „  .' 

—  after  notice. 

I  have  already  intimated  my  opinion  that  if  the  Do- 
minion Parliament  had  passed  a  law,  based  on  the  lines  of 
this  Act,  in  substance  providing  that  on  making  an  as- 
signment as  prescribed,  any  one  would  come  under  the 
provisions  of  this  Act,  it  would  be  legislation  within 
their  competence  as  relating  to  and  included  in  the  words 
or  subjects  of  l>ankruptcy  and  insolvency. 

It  seems  to  me  that  if  the  Art  before  us  be  intra  vires 
of  Ontario  as  not  coming  under  the  exclusive  right  of  the 
Dominion,  it  must  be  held  on  the  same  chain  of  reasoning' 
to  be  ultra  vires  the  legislative  power  ot  the  Dominion. 

An  Act,  in  my  opinion,  is  no  less  an  insolvent  Act  be- 
ca^'se  it  is  deticient  in  some  of  the  usual  provisions  of 
insi    vency  legislation. 

The  main  purpose  of  the  enactment  must  be  looked  to  ; 
this  I  consider  to  be  the  administration  and  disposition 
of  insolvent  estates  by  peculiar  and  extraordinary  jDro- 
visions  and  princi[)les  well  known  in  such  cases,  but  for 
eign  from  and  opposed  to  the  ordinary  laws  that  govern 
the  debtor  and  his  creditor. 

If  the  law  affect  to  provide  for  this  object  in  this  way 
it  seems  to  me  to  fall  within  bankruptcy  and  insolvency 
as  subjects  referred  to  in  our  federation  Act. 

This  Act  is  open  to  the  whole  debtor  world,  to  be  ap- 
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plied  on  assignment,  executed  on  the  debtor'.s  own  voli- 
tion, or  on  the  urgency  or  pres.sure  of  hi.s  creditors. 

If  we  hold  this  Act  not  to  be  within  the  prohibited 
subjects  because  it  only  provides  for  one  way  of  bringin^^ 
it  into  operation,  and  omits  all  compulsory  applicption>^, 
then  the  legislature  could  pass  another  Act  providing  for 
its  conipulsor}'  operation  on  acts  done  or  sutfered  by  the,,  »  77"^.  • 
debtor,  which  Act  would  be  upheld  on  the  .same  line  of,,     — _  _ 

^  liagarty,  C.J. 

ari,'ument   urged   to   supi)ort    the  present    Act.      If  tne         — 
forbidden  ground  be  invaded  to  any  partial  extent  by  one 
enactment  and  to  another,  or  to  the  remaining  extent  by 
another,  the  law  must  be  held  to  be  violated. 

[182]  By  our  Creditors'  Relief  Act  of  1880,  if  a  debtor 
leave  an  unsatisfied  execution  in  tlu  sheriff's  hands  for  a 
named  time,  all  his  creditors  may  tile  claims  which  on 
proof  as  directed,  are  to  have  the  force  of  Judgments  and 
executions,  and  entitled  the  creditor  to  share  as  an  exe- 
cution creditor  both  in  the  property  seized  and  all  future 
seizures  which  the  sheriff'  may  make,  ,so  long  as  there  are 
claims  tiled  to  be  satisfied,  and  all  priority  in  executions 
is  abolished,  and  ma}''  obtain  attaching  orders  agaiiist  all 
debtors  to  the  execution  debtors,  etc. ;  all  the  debtor's 
realty  and  personalty  in  the  county  may  be  thus  reached. 

This  Act  in  effect  makes  the  debtor  sufFerinif  ati  execu- 
tion  to  remain  unsatisfied,  liable  to  have  the  whole  of 
his  estate  at  once  applied  to  pay  equall}'  all  his  creditors 
who  bring  in  cliim.?. 

I  wis!i  to  be  distinctly  understoo<l  as  expressing  no 
opinion  .is  to  the  legality  of  any  statute  except  that  be- 
fore U.S.  I  necessarily  refer  to  it  as  argunrenls  were  ad- 
dressed to  us,  as  to  the  incompleteness  of  the.se  Acts  as 
insolvent  Acts,  and  to  illustrate  my  view  as  to  how  by 
piecemeal  (as  it  were)  legislation  can  thus,  in  substance 
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.    1^88        and  etibct  i)rovicle  a  sjsteni  for  dealing  with  insolvent 
Claukson     estates  in  a  manner  capable  of  application  to  the  vast 
majority  of  cases  of  a  debtor  in  insolvent  circumstances. 
My  judgment  does  not  turn  on  any  objection  to  sects.  1 
and  2,  which  at  present  seem  to  me  to  be  in  tliemselves 
not  open  to  tiue.stion. 
„    ,  ~7~^    .        I  feel  constrained  to  the  conclusion  that  anv   Act  nf 

C.  A.  Ontario.  " 

,^     — ^  ,  general  aiiplication  oihmi  to  r''^   insolvent  deV)t:ors  bv  a 

specified  proceeding,  which  provides  for  the  distribution 

by  judicial  administration  of  the  estate  on  a  system  over- 
riding ordinary  civil  rights  and  remedies,  and  giwn.,' 
liigher  rights  to  an  assignee  than  the  debtor  could  confer, 
and  barrimj  claims  on  the  whole  of  such  estate  unless 
made  as  directed  l)y  the  Act,  is  a  law  directly  on  tl^' 
subject  of  "bankrnptcy  and  insolvency."  which  subjects 
are  under  the  exclusive  jurisdiction  of  the  Dominion  Far- 
Uament,  and  that  the  al)sence  of  a  general  discharge  fruni 
[18;-)]  liability,  or  of  a  provision  for  compulsory  liquida- 
tion canu'^t  make  it  the  h'ss  within  such  exchi-ive  juri-,- 
diction. 

A  half  banlvrnjit  or  a  half  insolvency  law   is  etjually 
within  the  proliibited  legislation  as  a;^u)re  complete  and 
comprehensive  measure  would  be. 
Burton,  J.  A.: — 

Two  points  were  raised  by  the  appellants. 

First.  That  the  Act  48  Vict.  c.  2G,  (0.)  was  ultra  vires 

Second.  That  in  any  event  the  Act  does  not  vest  in  the 
plaintiff  tlie  right  to  maintain  thi.s  action. 

I  have  stated  my  reasons  in  another  case  (I)  for  holding 
that  the  Act  is  intra  vires,  but  I  agree  foi'  the  reasons  more 
fully  stated  in  my  brotlier  Patterson's  judgment,  that  no 
right  is  c  inferred  upon  the  assignee  to  sue  foi-  the  recovery 
of  money  paid  nndei'  the  circumstances  alleged. 

flTlAV.'i^T'r  v.'fhT'rmitrarBnhk-,  post  pTt'Sl  j  ' 
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The  word  payment  found  as  it  is  in  sect.  2  in  connec-         ^^^^ 

tion  with  "  gift,  transfer,  delivery  over,  or  payment  of    Claiikson 

tfoods,  chattels,  or  effects,"  would,  I  think,  standing  alone,  Ontauio 

be  held  to  refer  to  something  ejusdem  generis  as  the  matters        _!. ' 

referred  to  in  the  same  connection  and  to  mean  nothing  ^'""^J^au 

nil       then  a  delivery  of  goods,  etc.,  by  way  of  payment,  ^^ank  ^ 

and  not  to  payment  in  money  to  a  creditor  in  satisfaction  ^  ^^"0^1    ' 

of  a    debt,  and    althouirh    the  succeeding    section  may  ,,    ^ — .  , 

°  o  ./    L'mrtoi ,  J.  A. 

possibly  extend  the  meaning  of  those  words  to  a  payment  — 
in  money,  if  made  within  a  month  previous  to  the  assign- 
ment, and  which  by  sect.  4  is  declare<l  to  be  void  as  against 
the  assignment,  no  power  is  given  in  that  section,  nor  in 
sect.  7  to  recover  that  money  for  the  benefit  of  the  estate 
I  think  therefore  that  the  appeal  of  the  defendants  should 
be  allowed. 

The  plaintiff's  appeal  as  to  the  payments  made  before 
the  Act  came  into  force  was  disposed  of  on  the  argument. 

Patterson,  J.  A.: ~ 

The  statement  of  claim  sets  out  that  the  plaintiff  is 
assignee  by  virtue  of  an  assignment  made  on  the  22nd  of 
September,  1885,  under  the  provisions  of   the  Statute  of 
Ontario,  48  Vict.  c.  2C,of  the  estate  and  effects  of  the  firm 
of  William  Kyle  and  Company,  who  up  to  the  22nd  day 
[184]  of   September    carried    on    business  as    wholesale 
merchants  at  the  city  of  Toronto  ;  that  the  defendants 
are  a  corporation,  duly  incori)orated  under  an  Act  of  the 
Parliament  of  Canada ;  that  on  or  aU)ut  the  27th  day  of 
August,  I880,  the  said  firm  of  William  Kyle  and  Company, 
being  in  insolvent  circumstances,  and  unable  to  pay  their 
debts  in  full,  and  knowing  that  they  were  on  the  eve  of 
insolvency,  with  intent  to  defeat,  delay  and  prejudice  their 
creditors,  and  to  give  to  the  defendants  a  preference  over 
the  other  creditors  of  said  firm  or  some  of  them,  paid  over 
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1888        to  the  defendants  the  sum  of  .i^.509.60  ;  that  the  defendants 

Clarksoh    were  at  the  time  of  sucla  payment  creditors  of  said  firm 

in  the  sum  of  89..500  and  upwards,  and  said  payment  was 

made  on  account  of  such    indebtedness ;  that    the  said 

defendants  at  the  time  of  3uch  payment  well  knew  the 

insolvent  circumstances  of  the  said  firm  ;  that  the  naid 

i-,   A   ^,  .    •    transaction  has  had  the  effect  of  ffivino;  the  defendants  a 
C.  A.  Ontario.  bo 

—        preference  over  the   other   creditors   of   the   said   firm 

Patterson,      „.      ., 

J. A.  Similar  allegations  are  then  made  respecting  three  otlier 
payments,  one  being  .'i?2,900  paid  on  the  28th  of  August, 
1885 ;  another  $2,995.97  paid  on  the  4th  September,  1885 
and  the  third  $3,000  paid  on  the  12th  of  September,  1885; 
and  the  statement  goes  on  to  aver  that  the  assets  of  the 
firm  will  not  realise  more  then  sufficient  to  pay  a  very 
small  dividend  to  the  creditors  of  the  firm,  and  to  submit 
that  the  said  payments  are  ^'oid  under  the  provisions  of 
the  said  Act  as  against  the  plaintiff  and  the  creditors  of  ths 
said  firm,  and  to  ask  that  it  may  so  be  declared,  and  that 
the  defendants  may  be  ordered  to  pay  the  same  to  the 
plaintiff,  with  interest. 

The  defendants  demurred  to  the  whole  claim  on  tlie 
same  grounds,  touching  the  legislative  jurisdiction,  as  in 
the  case  of  Edgar  v.  The  Central  Bank  (1).  They 
further  took  exception  t  >  the  claim  for  the  first  two  of  the 
four  payments,  on  the  ground  that  they  were  made  before 
the  Act  48  Vict.  c.  20,  (0.)  was  in  force,  and  added  a 
general  objection  that  the  Act  does  not  vest  in  the  plaintiff 
the  right  to  maintain  this  action. 

[185]  The  decision  was  against  the  defendants  on  the 
general  objections,  and  from  that  decision  they  appeal ; 
it  was  in  their  favour  in  respect  of  the  first  two  payments, 
and  from  that  part  ot  the  judgment  the  [)laintiff  appeals. 

(I)  post  i).531. 
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On  the  gf'neral  ijuestion  of  the  legislative  jurisdiction  I 
have  -lo'/aing  to  add  to  what  I  have  said  in  Edgars  Case{\) 
I  thinlc  all  the  provisions  of  the  Act  on  which  the  plain- 
tiff's case  depends  are  intra  vires. 

It  is  also  clear  that  payments,  such  as  those  described 
in  the  statement  of  claim,  were  not  avoided  by  R.  S.  O.  c, 
118,  and  that  therefore  the  plaintiff's  appeal  in  respect  of 
the  first  two  payments  should  be  dismissed 
this  point  on  the  argument. 

The  remaining  (juestion  is,  wliether  any  of  the  payments 
are  voidiible  under  the  Act  of  1885  ? 

It  will,  I  think,  appear  from  carefully  reaaing  the  second 
and  third  sections  of  the  Act,  that  the  plaintiff,  if  he  can 
maintain  his  claim,  must  do  so  under  sub-sect.  3  of  sect. 
3,  and  not  under  sect.  2. 

That  sub-section  was  thus  expressed  :  "  In  case  a  pay- 
lueiit  of  money  is  made  to  a  creditor  under  the  circum- 
stances mentioned  in  the  second  section,  and  within  one 
month  before  the  execution  of  an  assignment  for  the 
general  benefit  of  creditors  under  this  Act,  the  same  shall 
be  void  as  against  the  assignment,  but  not  as  against 
persons  claiming  in  any  other  way." 

The  second  section  did  not  touch  money  payments,  as 
I  propose  to  shew  by  and  bye.  If  it  had  included  them 
this  third  sub-section  would  not  have  been  required. 

The  third  section  declared  that  nothing  in  the  second 
section  should  apply  to,  inter  alia,  "  any  payment  of 
money  to  a  creditor  unless  an  assignment  for  the  general 
benefit  of  creditors  is  made  within  one  month  after  the 
payment."  This  language  would,  no  doubt,  suggest  the 
inference  that  the  second  section  was  intended  to  include 
monev  payments ;  but  that  inference  would  not  neces- 
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1888        sarily  have  been  obligatory.     It  happens,  however,  that 

sub-sect.  '}  of  sect.  3,  which,  an  I  have  remarked,  WduM 

[186]   have  been  unneceH.saiy   if  money    i)aymentH  were 

avoided  by  .sect.  2,  does  incorporate  that  section,  not  as 

avoiding  the  payments,  but  as  to  the  "  circumstances,"  that 

Cknthai.     is  to  say,  the  intent,  efiect,  etc.     The  cnnse(|uence  of  niak- 
Bank.         ,  "^  ^ 

—  ing   a    money   payment  under   tho.se  circumstances,  and 

C.  A.  Ontario.      .  ,  .       , 

—  witliin  the  UK^nth, rests  wholly  on  sub-.sect.  3.     Thus  some- 

Patterson,        ,  .         .  _ 

J.  A.  thivfj  in  sect.  2  was  made  to  apply  lo  money  payments. 
But  if  they  were  made  bt^fore  the  month,  then  nothing  in 
the  section  was  to  apply  to  them. 

Now  if  the  payments  in  question  had  been  made  in  tho 
summer  of  1887  instead  of  in  1885,  there  could  be  no 
pretence  of  their  being  voidal)le  by  creditors ;  because 
the  Act  of  1887  repealed  the  third  subsection,  and  also 
all  the  other  words  on  the  subject  in  sect.  3  except  those 
which  declared  that  nothing  in  sect,  2  should  apply  to 
money  payments  to  a  creditor ;  and  in  that  altered  state 
the  law  now  appears  in  R.  S.  0.,  1887,  c.  124. 

The  amendment  is  not  expres.sed  as  being  declaratory ; 
but,  in  the  absence  of  anything  outside  of  the  amending 
clause  itself  to  indicate  a  change  in  the  policy  of  the  Act, 
I  am  encouraged  by  the  amendment  to  examine  the  Act 
of  1885  more  closely  in  order  to  ascertain  whether  on  its 
proper  construction  it  really  sustains  the  plaintiff's  claim. 

The  clause  now  represented  by  sect.  2  originated  as  I 
have  pointed  out  in  Edgar  h  Case  (1),  in  1858.  From 
that  time  to  1885  it  dealt  with  the  case  of  an  insolvent 
person  who  "  makes,  or  causes  to  be  made,  any  gift,  con- 
veyance, assignment  or  transfer  of  any  of  his  goods, 
chattels  or  effects,  or  delivers  or  makes  over,  or  causes  to 
be  delivered  or  made  over,  any  bills,  bonds,  notes,  or  other 
securities  or  property,  with  intent,"  etc. 

(1)  post  i>.  531. 
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All  these  subjects  are  of  a  class  of  assets  capable  ot         1888 
being   followed  and    reclaimed.     It  was  never  assumed    Olahkson 
that  money  payments  were  included. 

The  Act  of  1885,  while  it  introduced  the  word  "  pay- 
ment," adhered,  in  sect.  '2,  to  the  same  class  of  assets 
eiiMiiierated  in  the  previous  Acts,  though  it  added  to  the 
eniuneration. 

[I,s7]  The  language  is  :  "  Every  gift,  conveyance,  nssign- 
ment,  or  transfer,  delivery  over  or  /xifpnent  of  any 
('oods,  chattels  or  effects,  or  of  any  bills,  bonds,  notes, 
securities,  or  of  any  shares,  dividends,  premiums,  or  bonus 
in  any  bank,  compan}'  (/r  corporation,  or  of  any  other 
jiidpcity,  real  or  personal."  Not  a  word  of  money  pay- 
ments in  this  form  of  the  clause  any  more  than  in  its 
oiiginal  shape.  'J'he  language  is  I'uUy  .satiff  ed  b}'  under- 
standing what  is  aimed  at  to  be  the  delivery  or  transfer 
of  any  asset  of  tin;  class  described,  in  payment  of  a 
(lel.t. 

The  only  doubt  at  all  possible  aiose  upon  the  excepting 
words  in  the  following  section.  But  I  have  shewn  that 
the  inference,  indicated  by  that  exception,  that  money 
payments  were  meant  to  be  struck  at,  was  by  no  means 
obligatory,  but  was  in  fact  counter-indicated  by  the 
third  sub-section  of  sect.  8. 

The  plaintiff  must,  therefore,  depend  altogether  on  that 
sub-section. 

I  do  not  find  that  sub-section  easy  to  understand.  The 
payment  being  declared  void  as  against  the  assignment, 
it  may  be  that  the  creditor  was  to  rank  as  if  the  debt 
had  not  been  paid  ;  but  what  of  the  money  ?  The  clause 
did  not,  like  the  corresponding  provision  in  our  late 
insolvent  Acts,  go  on  to  declare  that  the  amount  might 
be  recovered  back  for  the  benefit  of  the  estate.  Nor  can 
the  right  to  recover  it  be  deduced  from  sects.  7  and  8. 
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1888  To  support  the  present  action  a  substantial  addition  to 

Clarkson  the  third  sub-section  by  way  of  intendment   wouM  Kg 

OntAkio  required. 

Bank.  j  ggg  jj^  gQod  reason  for  hesitation,  particularly  in  view 

Edgau  Qf  ti^g  repeal  which  followed  so  closely  after  tlie  cimct- 

Central  ment  of  the  clause,  in  holding  that  the  claim  of  the  plain- 

„   .  — -    .  tiflf  as  set"  out  in  his  statement  is  not  sustained  Itv  the 

C.  A.  Ontario. 

—        statute,  and  I  think  we  should  on  that  ground  allow  the 
Patterson,      j    «       ,  , 

J.  A.       detendaiits  appeal  and  dismiss  the  action. 

OsLER,  J.A. : — 

In  each  of  these  four  cases  the  plaintirt"  sues  as  an 
assignee  under  the  48  Vict.  c.  26  (0.) :  "  An  Act  respect- 
ing assigmnents  for  the  benefit  of  creditors, "  to  rescind 
[l<s8]  certain  transactions  of  the  debtor  assignors  made  in 
fraud  of  their  creditors  generally,  either  b}'  paying  money, 
or  assigning  or  mortgaging  property  to  individual  crL-di- 
tors  in  violation  of  the  provisions  of  the  Act,  and  the 
Acts  amending  it  (1). 

We  must  take  it  that  the  assignee  in  each  case  is  a 
sheriff  or  other  person  authorized  by  the  creditors,  to 
whom  only  an  assignment  may  be  validly  made  under 
the  provisions  of  the  Act. 

The  (piestion  involved  in  the  appeal  is  the  constitu- 
tional validity  of  this  legislation.  It  appears  in  the 
statute  as  an  excrescence  upon  the  R.  S.  0.  (1877),  c. 
118:  "An  Act  respecting  the  fraudulent  preference  of 
creditors  by  persor^s  in  insolvent  circumstances,"  the 
provisions  found  in  which  have  been  in  force  since  IS.nS, 
22  Vict.  c.  9G,  sects.  IS,  ID,  and  were  diiected  against 
judgments,  warrants  of  attorney,  etc.,  and  gilts  and  con- 
veyances made  by  persons  in  insolvent  circumstances  witli 
intent  to  defeat,  delay  or  prejudice  their  creditois;  in 
(I)  49  Vict.,  c.  25  ;    50  Vict.,  c.  19. 
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other  word.s  against  fraudulent  preferences,  as  its  title        1888 
imports;  the   debtor's   common  law  right  to  make  an    clarksom 
assignment  for  the  benefit  of  his  creditors  generally  be-      o^tabio 
nvr  expressly  reserved  to  him. 

Under  such  an  assignment  the  assignee  was  the  repre- 
sentative of  the  debtor,  and  became  a  trustee  for  the 

creditors  in  respect  of  the  property  which  came  to  his 

p  1 1  11  1     •    •  ,  C.  A.  Ontario. 

hands  by  vnxue  ot  the  conveyance,  and  he  aduunistered        — 

it  in  accordance  with  the  trust,  which  to  be  valid  as        - — ' 

against  execution  creditors  must,  as  is  well  settled,  have 

been  substantially  merely  a   trust  for  the  payment  of 

creditors  generally,  without  preference  or  priority.     The 

position  of  such  an  assignee  is  well  stated  by  Mr.  Justice 

Strong,  in  the  case  of  liarland  v.  Mofatt  (1). 

"  In  the  absence  of  a  statutory  title  to  sue  as  represent- 
ing creditors,  such  as  is  conferred  b}'  bankruptcy  and 
insolvency  statutes,  an  assignee  in  trust  for  creditors  can 
only  enforce  the  same  rights  of  action  as  the  parties 
making  the  assignment  to  him  could  have  enforced." 

The  decision  itself  seems  to  have  been  disapproved  of 
by  the  Judicial  Committee  of  the  Privy  Courcil,  in  the 
[189]  recent  case  of  Porteous  v.  Rei/nar  (2),  appai-ently 
bi^eausd  a  wrong  view  had  been  taken  of  some  Lower 
Canadian  rule  of  civil  procedure,  but  there  is  nothing 
which  detracts  from  the  accuracy  of  the  above  quotation 
as  a  statement  of  English  law  as  administered  here. 

With  the  simple  and  private  arrangement  between  the 
(lobtor  and  his  creditors  under  such  an  assignment,  the 
legislature  has  now  interfered,  going  far  beyond  the  scope 
of  the  original  Act,  which  dealt  with  fraudulent  prefer- 
ences only,  and  was  a  mere  extension  ot  the  L'3  Eliz.,  c.  5. 

We  have  to  consider  whether,  if  at  all,  it  has  gone  be- 
yond its  legitimate  province  in   doing  so.     The  Act  in 
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question,  with  its  am*^ndments,  is  to  be  regarded  as  a 
whole.  Its  object  and  scope  are  to  be  considered  as  tliose 
of  a  single  scheme  or  system  for  dealing  with  the  property 
of  insolvent  persons  under  certain  conditions,  in  the  in- 
terest of  their  creditors  providing  a  uniform  law  appli- 
cable  alike  to  all  debtors  throughout  the  Province. 

We  have  been  invited  to  travel  over  a  wide  field  in 
the  examination  of  the  question  which  appears  ho  ever 
to  me  to  be  within  a  coniparatively  narrow  compass. 

It  is  well  to  note  at  the  outset  the  language  of  the 
British  North  America  Act.  Sect.  91,  begins  by  enactinf; 
generally  that  the  parliament  may  make  laws  in  relation 
to  all  matters  not  coming  within  the  classes  of  subjects 
assigned  exclusively  to  the  Provinces,  and  then,  "  fur 
greater  certainty,  but  not  so  as  to  restrict  the  generalit\' 
of  the  foregoing  terms, "  proceeds  to  declare,  first  affirma- 
tively, that"  notwithstanding  anything  in  the  Act,"  the 
exclusive  legislative  authority  of  Parliament  extends  to 
all  matters  coming  within,  inter  alia,  class  21  of  the 
enumerated  classes  of  subjects  following,  namely,  bank- 
ruptcy and  insolvency ;  and,  second,  negatively,  any 
matter  coming  within  that  and  the  other  subjects  enumer- 
ated is  not  to  he  deemed  to  come  within  the  class  of  matters 
of  a  local  and  private  nature  assigned  exclusively  to  the 
Provincial  Legislatures. 

Our  inquiry, therefore  must  be,  to  adoj)t  the  language  of 
the  Judicial  Committee  in  the  Citizenn'  Insurance  Co.  v. 
[190]  PdViions,  (1)  "  whether  the  Act  inq^eached  .  . 
falls  within  any  of  the  classes  of  subjects  enumerated  in 
sect.  92,  and  assigned  exclusively  to  the  Legislatures  of  the 
Provinces; /or  if  it  does  not,  it  can  be  of  no  validity,  and 
no  other  question  would  then  arise.  It  is  only  when  an 
Act  of  the  Provincial  Legislature  prima  facie  falls  within 

(1)  7  App.  Cas,  96,  lOd;  ante  vol.  1,  pp.  2G6,  273. 
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one  of  these  classes  of  subjects  that  the  further  questions        1888 
arise,  viz.,  whether,  notwithstanding  this  is  so,  the  subject    clabkson 
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of  tlie  Act  does  not  also  fall  within  one  of  the  enumerated 

classes  of  subjects  in  sect.  01,  and  whether  the  power  of 

the  Provincial  Legislature  if,,  or  is  not,  therebj'^  overborne." 

The  only  class  of  the  subjects  of  exclusively  provincial 

coirnizance  within  which  it  has  been  suggested  that  this 

.,,-,,.,  .  ,  ,  ,  C.  A.  Ontario, 

Act  can  possibly  fall,  is  the  very  wide  and  general  one,         ■ — 

No.  13  of  sect.  92,  "  property  and  civil  rights  in  the  ^" 
Province."  That  is  a  class  with  which  as  has  been  fre- 
quently observed,  any  law  dealing  with  bankruptcy  and 
insolvency,  must  necessarily  interfere,  and  therefore  a 
provincial  law  which  invades  the  latter  subject,  c  .unot  be 
maintained  merely  because  it  is  also  legislating  upon  pro- 
perty and  civil  rights  in  the  Province.  The  whole  special 
subject  of  bankruptcy  and  insolvency  is  reserved  to  the 
Dominion,  and  it  does  not  appear  that  there  are  any 
classes  of  subject  in  .sect,  92,  which  can  be  said  to  trench 
upon,  and  to  b«  as  it  were  taken  out  of  it  and  assigned 
as  subjects  of  exclusively  provincial  legislation. 

Tliis  Act  is  a  public  Act  of  a  general  character.  It  pur- 
ports to  deal  with  the  estates  of  all  insolvent  debtors 
in  the  Province  who  make  an  assignment,  in  other  words' 
who  voluntarily  place  their  estates  in  liquidation,  and 
prescribes  to  whom  and  in  what  manner  they  shall  make 
such  assignment.  It  directly  affects  the  rights  of  all 
their  creditors  whether  in  this  or  the  other  provinces,  or 
elsewliere.  So  far  therefore  as  it  controls  the  rights  of 
extra  provincial  creditors, it  is  not  confined  to  dealing  with 
property  and  civil  rights  in  the  province,  although  that, 
as  I  hold  in  Jones  v.  Canada  Central  R.  W.  Co.,  (1)  may 
not  be  an  objection  in  the  case  of  creditors  under  au  Act 
of  a  purely  private  or  local  character. 

(1)  46  U.  C.  Q.  B.  2fl0 ;  ante  vol.  1,  p.  777. 
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[191]  The  plaintiflCs  contention  in  favour  of  tlie  vali- 
dity of  the  Act  derives  no  .support  from  the  case  of 
L' Union  St.  Jacques  de  Montreal  v.  Belisle  (1).  The 
Judicial  Committee  there  had  to  deal  with  a  special  Act 
which,  as  relating  to  a  single  institution  consistinj,'  of 
members  who  would,  prima  facie,  be  subject  to  the  con- 
trol of  the  Provincial  Legislature,  was  held  to  be  an  Act 

'    ■ !!  "'^'"*  dealing  with  a  matter  of  a  local  or  private  nature  in  the 

•  Province,  and  as  regards  its  purpose   was  not  an  Act 

relating  to  bankruptcy  or  insolvency,  but  the  reverse 
The  whole  judgment  seems  to  me  to  affirm  the  view  that 
general  legislation  dealing  with  assets  on  the  footing  of 
bankruptcy  or  insolvency  is  ultra  vires  provincial 
authority. 

Another  argument  that  was  pressed  upon  ufi  may  be 
noticed,  viz.,  that  .so  long  as  Parliament  had  passed  no 
general  law  dealing  with  the  subject  the  field  was  open 
to  the  legi-slature  to  supply  the  want  of  one  as  nearly  as 
might  be.  Pushed  to  its  legitimate  conclusion  this  argu- 
ment implies  that  the  legislature  of  each  Province  may 
pass  a  local  bankrupt  or  insolvent  Act ;  but  it  is  met  and 
answered  by  the  observation  ot  the  Privy  Council  in 
Bank  of  Toyonto  v.  Lamhe  (2),  not  indeed  for  the  first 
time  made  there,  that  the  federation  Act  exhausts  the 
whole  range  of  legislative  power,  and  that  whatever  is 
not  thereby  given  to  the  Provincial  Legislatures  rests 
with  the  Parliament. 

We  come  then  to  the  question,  what  is  to  be  under- 
stood by  the  words  "  bankruptcy  and  insolvency,  hs 
used  in  sect.  91  of  the  B.N.A.  Act?  T  do  n  .t  think 
they  are  interchangeable  or  synonymous  terms.  Insol- 
vency means,  in  legal  language,  a  general  inability  to 
pay  debts,  and  it  has  been  left  for  parliament  to  deter- 

(1)  L.  R.  ti  I'.  C.  31  ;  <nUe  vol.  1,  p.  63.       (2)  12  App.  Cas.  o8«  ;  aiUi  p.  7. 
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mine  whether  there  shall  be  a  general  and  uniform  law        lass 
applying  throughout  the  Dominion,  or  possibly  in  one  or    otARMow 
more  Provinces  only,   to  persons  in  that  condition,  or     Ontario 
whether  each  individual  creditor  shall  be  left  to  the 
exercise  of  his  common  law  or  equitable  remedies  against 
the  estate  of  his  debtor.     It  was  strongly  urged  that  the 
[192]  expression  "  bankruptcy  and  insolvency  "  shoulf^  be 
interpreted  in  the  light  of  the  legislation  which  existed        — 

•       1  •     T«        •  Osier,  J.  A. 

at  tlie  passage  of  the  confederation  Act  in  this  Province,  — 
or  in  England,  and  that  provincial  legislation  is  not 
unconstitutional  so  long  as  it  does  not  attempt  to  provide 
for  compulsory  liquidation,  or  the  discharge  of  the  insol- 
vent. It  was  said  that  ex  vi  termini,  as  thus  understood* 
legislation  on  the  subject,  of  bankruptcy  or  insolvency 
must  include  provisions  affecting  the  status  of  the  debtor, 
relieving  him  from  his  liabilities,  and  enabling  his  present 
or  future  acquired  property  to  be  taken,  in  invitum,  for 
payment  of  his  debts.  With  this  contention  I  am  unable 
to  agree.  These  are  not  the  only  e.ssential  features  of  an 
insolvent  or  bankrupt  Act.  From  the  creditor's  point  of 
view,  provisions  of  primary  importance  in  any  law  deal- 
ing with  the  condition  of  insolvency,  are  those  which 
concern  the  distribution  of  the  debtor's  estate,  the  pre- 
vention of  unjust  or  fraudulent  preferences  and  the 
equitable  adjustment  of  their  own  claims.  All  these  are 
matters  which  arise  out  of,  or  are  connected  with  the 
debtor's  condition  of  insolvency  or  general  inability  to 
pay  his  debts,  and  would,  therefore,  as  forming  part  of  an 
Act  dealing  generally  and  uniformly  with  that  subject 
throughout  the  Dominion,  or  in  any  particular  Province, 
seem  to  be  as  much  within  the  exclusive  legislative  con- 
trtjl  of  Parliament  as  any  other  provisions  an  insolvent 
law  might  contain.     I  see  not  why  Parliament  might  not 
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1888  pass  just  such  an  Act  as  that  with  which  we  are  now 
dealing,  providing  for  vohmtary  liquidation  only,  and 
refusing  the  debtor  a  discharge. 

Such  an  Act  would  go,  as  this  does,  far  beyond  tho 
mere  administration  of  the  assets  on  the  footing  of  a  con- 
tract  between  the  debtor  and  his  assignee.  Besides  pro- 
0  A~On»ario  ^^^'^g  what  actsand  contracts  should  lie  void  against  iiis 
creditors,  which  would,  no  doubt,  be  quite  within  the 
power  of  the  legislature,  it  would  confer  upon  the 
assignee  rights  not  arising  out  of  the  contract,  .sucli  as 
the  right  to  sue  for  the  rescission  of  agreements  ni.ule  in 
fraud  of  creditors,  or  the  provisions  of  the  Act ;  to  recover 
[193]  back  moneys  paid  to  creditors,  and  to  avoid  rii^hts 
and  liens  already  acquired  by  them  under  judgments  or 
executions.  It  would  restrict  the  manner  in  which  and 
the  persons  to  whom  an  assignment  might  be  made,  and 
would  provide  for  the  summary  removal  of  the  as.sigiiee 
by  the  creditors,  or  the  Court,  and  the  appointment  of 
another  or  an  additional  assignee.  As  to  creditors,  pre- 
ferential claims  would  be  created  or  declared  as  e.  y.,  by 
48  Vict.  c.  29,  sect.  1,  (an  Act  in  pari  materia  with  c.  2()); 
the  power  of  voting  would  be  defined  and  controlled, 
and  the  usual  compulsory  provisions  made  for  the  rank- 
ing, proof  and  contestation  of  their  claims,  and  for  tlieir 
valuation  if  they  happened  to  be  secured  claims. 

Provisions  such  as  I  have  indicated,  with  many  other- 
more  or  less  literally  transcribed  from  some  expired 
insolvent  Act,  are  found  in  the  Act  now  in  quesiion, 
which  I  cannot  but  think,  having  regard  as  I  have  said 
to  their  scope,  object  and  effect,  are  ultra  vires  the  I'lo- 
vincial  Legislature. 

If  one  object  of  an  insolvent  Act  be  to  insure  unifor- 
mity in  the  distribution  of  the  assets  of  the  insolvent,  it 
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is  not  attained  by  legislation  of  this  kind,  under  which, 
if  within  the  competence  of  the  local  legislatures,  the 
assets  of  the  same  debtor  carrying  on  business  in  more 
than  one  province  may  be  distributed  upon  as  many 
different  principles  or  systems  as  there  are  provincial 
Acts  dealing  with  the  question.  The  section  with  which 
we  are  immediately  concerned  is  sect.  7  of  the  48  Vict, 
c.  26.  I  do  not  think  we  can  treat  it  as  an  isolated 
independent  clause.  In  the  connection  it  is  found,  and 
for  the  purpose  it  was  enacted,  it  appears  to  me  that  it 
cannot  be  sustained,  and  therefore  these  appeals  must  be 
allowed. 
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Edgar  v.  Central  Bank. 

This  was  an  appeal  from  the  judgment  of  Proudfoot,  J., 
pronounced  on  the  23rd  February,  1887,  overruling  with 
costs,  the  defendants'  demurrer  to  the  plaintifTs  statement 
[194]  of  claim  in  this  action  ;  the  learned  Judge  stating 
that  without  hearing  argument  he  would  follow  the  deci- 
sion in  Clarkaon  v.  I'/ie  Ontario  Bank. 

The  statement  of  claim  set  forth  that  on  the  13Lh  June 
1886,  one  S.  H.  Christian,  then  being  insolvent,  made  an 
assignment  of  his  estate  and  effects  to  the  plaintiff  under 
the  provisions  of  the  48  Vict.  c.  26,  (O.)  which  he 
accepted;  prior  to  which,  however,  and  on  the  16th  of 
February,  1886,  Christian  then  being  in  insolvent  circum- 
stances, as  the  defendants  well  knew,  and  with  intent  to 
give  them  a  preference,  gave  them  a  mortgage  upon  cer- 
tain lands  in  the  township  of  Reach,  for  the  alleged 
consideration  of  $4,400,  which  was  made  payable  in  three 
months  from  the  date  thereof. 

It  further  alleged  that  the  $4,400  was  not  then  advanced 
to  Christian,  nor  was  any  part  thereof,  but  on  the  con- 
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trary  tho  mortgnge  was  executed  to  secure  a  prior 
indebtedness  then  overdue"  from  Christian  to  the  defend- 
ants ;  and  that  such  mortgage  was  executed  by  Christian 
with  intent  to  defeat,  delay  and  prejudice  his  creditors, 
and  to  give  the  defendants  a  preference  over  hi.s  other 
creditors;  and  claimed  that  the  morti^ago  might  be 
declared  fraudulent  and  void  as  a  preference,  and  the 

0.  A.  Ontario.  ,   ,       ,  ,        ,  ,..«.,.  ,.       . 

—        defendants  ordered  to  pay  plaintiti  hi.s  costs  oi  suit. 

Statement. 

The  defendants  by  their  statement  of  defence  denied 
that  Christian  was  insolvent,  and  in.sisted  by  way  of 
demurrer  that  the  Act  (48  Vict.  c.  26)  was  beyond  the 
power  and  jurisdiction  of  the  legislature  of  Ontario,  and 
did  not  confer  on  plaintiff  any  right,  power  or  authority 
to  sue  by  virtue  of  the  alleged  assignment. 

Lefroy,  for  the  appellants,  contended  that  the  Ontario 
Act  (48  Vict.  c.  26)  was  one  passed  in  relation  to  bank- 
ruptcy and  insolvency  as  to  which  by  sect.  91,  sub-sect' 
21,  of  the  British  North  America  Act,  exclusive  legisla- 
tive authority  is  vested  in  the  Parliament  of  Canada, 

This  Act  enacts  that  gifts, conveyances,  assignments,  etc., 
and  the  legal  rights  and  liabilities  arising  therefrom  shall 
[195]  be  affected  and  governed  by  the  mere  fact  of  the 
party  making  such  gift,  etc.,  being  in  insolvent  circum- 
stances, or  on  the  eve  of  in.soivency,  without  there  being 
any  element  of  fraud,  fraudulent  intent  in  the  transaction, 
or  any  kind  of  fraud  or  mala  fides  ;  and  further  the  mere 
fact  of  a  person  being  insolvent,  and  of  an  assignment 
being  made  under  the  Act  by  him  causes  such  assign- 
ment to  take  precedence  of  all  judgments  and  executions 
not  completely  executed  by  payment,  and  regulates  and 
restrains  the  rights  of  creditors  of  such  insolvent,  and  of 
third  parties ;  in  other  words,  has  all  the  essential  requi- 
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sites  of  a  bankruptcy  Act.  L' Union  St.  Jacques  de 
Montreal  v.  Belisle  (1) ;  Cromhxe  v.  Jackson  (2) ;  Kinney 
V,  Dudman  (3) ;  liegina  v.  Chandler  (4),  were  referred  to. 

E.  F.  B,  Johnston,  for  the  Attorney-General  of  Ontario. 
In  Regina  v.  Chandler  (4),  cited  for  the  appellants,  the 
principal,  if  not  the  only  question  discussed  was  whether 
the  local  legislature  had  the  power  of  discharging  an 
insolvent.  And  in  Cushing  v.  Dupuy  (5),  the  question 
was  how  far  that  body  could  interfere  with  an  officer  — 
uppointed  by  the  Dominion  Government.  Neither  of 
these  cases  bears  upon  the  question  raised  on  this  appeal- 
It  is  the  act  of  the  creditors  that  was  there  in  question. 
Here,  under  our  statute,  the  creditor  can  take  no  effective 
step  without  the  concurrence  of  the  debtor.  If  this  bo 
80,  then  this  legislature  cannot  interfere  or  deal  with 
priorities  of  executions.  The  principles  governing  the 
distribution  of  property  under  attachment  are  within  the 
competency  of  the  local  legislature.  There  is  no  differ- 
ence between  such  a  case  and  the  present ;  Ebenole  v 
Adama  (6);  Linthicum  v.  Fenley  (7);  Blanchard  v. 
Russell  (8). 

The  Province,  apart  from  the  British  North  America 
Act,  would  have  the  power  inherently  to  deal  with 
property  as  it  is  dealt  with  by  the  Act  in  question.  The 
British  North  America  Act  does  not  destroy  such  right, 
[196]  but  suspends  it  only.  The  restriction  as  against 
the  provinces  is  merely  the  result  of  a  political  arrange- 
ment whereby  the  provinces  are  united  in  a  Federal 
Government  without  their  rights  being  abrogated. 


(1)  L.  R.  6  P.  C.  31  ;  ante  vol.  1, 
p.  63. 

(2)  34  U.  C.  Q.  B.  576 ;  ante  vol. 
1,  p.  686. 


(4)  1  Hannay,  ."JSG  ;  ante  vol.  2,  p. 
421. 

(6)  6  App.   Cas.  409  ;  ante  vol.  1, 
p.  262. 
(6)  10  Bush,  83. 
(3)  2  Russell  4  Ohesley,  19  ;  ante  (7)  11  Bush,  131. 

Tol.  2,  p.  412.  (8)  13  Mms.  1. 
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If  the  Dominion  Qovernment  therefore,  does  not  exer- 
cise its  rights  as  regunls  bankruptcy,  the  power  to  deal 
with  that  law  may  be  exercised  by  the  Local  Legislature. 
The  reason  is,  that  if  the  Dominion  practically  waives  its 
right  to  legislate  on  that  branch  of  property  and  civil 
rights,  which  was  excepted  in  its  favour,  the  local 
Qovernment  would  have  the  power  under  the  wide  term 
and  because  that  power  only  remained  in  suspense  duriiitr 
the  exercise  of  Dominion  rights  ;  and  this  agrees  with 
the  rule  in  the  United  States  where  each  state  has  the 
right  to  legislate  on  subjects  within  the  competency  of 
the  Federal  Governnunt  where  that  Government  does 
not  ni.'iUe  the  necessary  provision  as  required  by  (ho 
constitution :  Sturges  v.  Croivninshield  (1).  He  also 
referred  to  and  commented  on  Cook  v.  Rogers  (2) ; 
Mayer  wJIilbnan  (8);  Malthie  v.  Ilotchkiss  {i);  Sirtipson 
V.  City  Savings  Bavk  (6),  and  to  L' Union  St.  Jacques  de 
Mov  treat  v.  Beliale  (G),  in  which  case  some  of  the  Lords 
of  the  Privy  Council  intimated  an  opinion  that  in  such  a 
state  of  facts  the  Provincial  Legislature  would  have  the 
right  to  act. 


J.  H.  McDonald,  Q.C.,  for  the  respondents. 


Burton.  J.  A.:— 

The  sole  question  before  us  on  this  appeal  is,  as  to  the 
power  of  the  Local  Legislature  to  pass  the  Act  48  Vict. 
c.  26,  giving  power  to  the  assignee  under  an  assignment 
made  in  the  form  prescribed  by  that  Act,  to  impeach  a 
transaction  alleged  to  have  been  made  with  intent  to 
defeat  or  delay  creditors. 


(1)4  Wheat.  122. 
2)  31  Mich.  391. 

(3)  91  U.  S  R.  496. 

(4)  38  Conn.  80. 


(5)  56  N.  H.  466. 

(6)  L.  R.  6  P.  C.  31 ;  ante  toI.  1, 
p.  63. 
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Whether  it  is  beyond  the  jurisdiction  of  the  Local 
Legii^liiture  to  pass  the  Act  must  dejiend  upon  whether 
the  inaitor  dealt  with  by  the  Act  comes  within  the  class 
of  su'ijects  which  by  sect.  91  of  the  British  North 
America  Act  are  reserved  exclusively  for  legislation  by 
the  Dmninion  Parliament. 

[11)7]  Among  these  are  bankruptcy  and  insolvency,  by 
which,  as  I  understand  it,  that  parliament  has  the  ex-  ^'  ^-^^ 
elusive  right  to  define  the  classes  of  persons  who  may  be  '^"''*""' 
declared  liable  to  be  adjudicated  bankrupt  or  insolvent, 
the  acts,  defaults  or  omissions  which  shall  bo  sufficient  to 
warrant  such  an  adjudication,  the  mode  of  adjudication, 
the  vesting  their  estates  in  an  officer  of  their  creationi 
and  to  prescribe  the  manner  in  which  the  estates  of  bc^jA 
persons  shall  be  ttdu^.aistered,  with  a  view  to  equality  of 
distributio  .,  and  the  transactions  which  as  against  the 
officer  so  appointed  shall  be  declared  void. 

Bankruptcy  has  to  do  chietly  with  the  vesting  and 
equal  distribution  of  the  estates  of  such  persons  as  have 
voluntarily  or  involuntarily  been  declared  bankrupt  by  a 
court  of  competent  jurisdiction,  whilst  insolvent  laws 
have  generally  to  deal  with  the  discharge  from  arrest  or 
custody  of  such  persons  as  under  the  terms  prescribed  by 
law  make  a  general  cession  of  all  their  property  for  the 
benefit  of  their  creditors. 

If  the  Act  in  question  comes  within  the  description  of 
a  bankrupt  or  insolvent  Act,  as  thus  defined,  it  would  be 
in  excess  of  the  powers  of  the  local  Legislature. 

The  preamble  to  the  Act  professes  to  deal  not  with 
persons  who  have  been  declared  bankrupt  or  insolvent 
according  to  law,  for  at  the  time  of  its  passing,  and  at 
the  time  of  the  passage  of  the  Act  which  it  purports  to 
amend  there  was  no  bankrupt  or  insolvent  Act  in  force 
in  the  Province,  but  is  meant  to  apply  to  persons  in  im- 
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1888        pecunious  circumstances   and  unable  to  meet  their  en- 
gagements. 

The  original  Act  was  passed  as  long  ago  as  1858  to 
remedy,  to  a  partial  extent,  th«  evils  resulting  from  the 
absence  of  a  bankrupt  law  which  had  shortly  before  been 
allowed  to  expire. 

That  Act  is  to  be  found  in  the  Revised  Statutes  of 
C.  A._Ontario.  Q^^^j..^  (1877),  as  c.  118,  and  is  entitled  "An  Act  re- 
specting  the  fraudulent  preference  of  creditors  by  persons 
in  insolvent  circumstances,"  and  was  amended  by  47  Vict, 
c.  10,  sect.  3. 

[198]  The  preamble  to  the  Act  now  under  considera- 
tion recites  that  great  difficulty  is  experienced  in  deter- 
mining cases  arising  under  the  present  law  relating  to 
the  transfer  of  property  by  persons  in  insolvent  circum- 
stances, and  that  it  is  desirable  to  remedy  the  same,  and 
then  proceeds  to  repeal  the  clause  of  the  original  Act  as 
so  amended,  and  re-enacts  it  with  a  variation  which,  it  is 
urged,  was  intended  to  avoid  any  of  the  transfers  to 
which  it  refers,  not  only  if  made  by  the  debtor  with  in- 
tent to  defeat,  delay,  or  prejudice  his  creditors,  or  to  give 
to  any  one  or  more  of  them  a  preference  over  his  other 
creditors  or  over  any  one  or  more  of  them,  hut  also  if  it 
had  such  effect 

The  only  material  alteration  from  the  section  as  it 
stood  originally,  consists  in  the  few  words  which  are  itali- 
cised, and  the  extension  of  its  operation  to  real  as  well  as 
personal  property. 

So  far  it  partakes  no  more  of  the  character  of  a  bank- 
ruptcy Act  than  did  the  13th  Eliz.,  c.  5,  and  would  be 
clearly  within  the  competency  of  the  local  Legislature  to 
enact. 

Then  comes  sect.  3,  which  in  more  general  terras  was  to 
be  found  in  the  former  section  as  a  proviso. 
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Its  effect  is  to  declare  that  the  previous  section  shall 
not  apply  to  any  assignment  made  to  the  sheriff  of  the 
county,  or  to  any  other  assignee  with  the  assent  of  the 
ere  litors  as  thereinafter  provided,  for  the  purpose  of  pay- 
ing ratably  and  proportionately,  and  without  preference 
or  priority,  all  the  creditors  their  just  debts. 

The  former  enactment  excepted  from  thr,  operation  of 
the  statute  a  general  assignment  for  the  equal  benefit  of   '    ' — 
creditors  if  made  to  any  one.     The  present  Act  restricts        1_L  ' 
the  exception  to  cases  in  whii,'^.  the  assignment  is  made  to 
a  named  official,  or  to  some  other  person  with  the  assent 
of  the  creditors. 

There  is  nothing  compulsory  upon  the  debtor.  The 
only  effect  of  his  making  a  general  assignment  otherwise 
than  the  Act  provides  is,  that  the  transfer  is  possibly 
liable,  though  not  so  in  my  opinion,  to  be  avoided  by  a 
non-assenting  creditor  under  the  previous  section. 

[199]  That  is  a  matter  which  the  Provincial  Legisla- 
ture having  exclusive  power  to  deal  with  property  and 
civil  rights  have  clear  authority  to  enact.  Apart  from 
the  statute  the  debtor  had  always  the  power  of  making 
an  assignment  for  the  general  benefit  of  his  creditors,  and 
it  may  be  doubtful  wliether  the  provision  in  the  former 
enactment  was  not  inserted  ex  abundanti  cautelfi..  The 
hindrance  and  delay  to  particular  creditors  in  their  efTorts 
to  reach,  before  others,  the  property  of  a  debtor,  v/hich 
may  follow  a  general  assignment  for  the  benefit  of  credi- 
tors pari  passu,  have  always  been  regarded  a.s  unavoid- 
able incidents  to  a  just  and  lawful  act  which  no  way  im- 
pair the  validity  of  the  transfer.  And  an  enactment 
which  expressly  excepts  froi»i  the  Dperation  of  the  pre- 
vious section  certain  of  such  assignments  only,  is  not  open 
to  oVvjection  as  being  part  of  a  bankrupt  or  insolvent  law. 
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1888  The  Act  now  before  us  does  not  compel  an  assignment 

in  a  particular  form,  but  provides  that  if  executed  in  a 
particular  manner  it  shall  have  a  certain  effect.  Many  of 
the  sections  relate  to  mere  matters  of  regulation  and  man- 
agement which  might  properly  be  the  subjc  of  express 
provision  in  an  ordinary  deed  of  arrangement  or  assign- 
ment for  the  benefit  of  creditors  and  others,  which,  though 
€.  A.  Ontario,  open  to  objection  in  such  a  deed  as  amounting  to  a  dicta- 
tion by  the  debtor,  are  fair  and  equitable  in  themselves, 
and  such  as  the  assignee  in  an  ordinary  case,  or  under  the 
direction  of  a  majority  of  the  creditors  would  presumably 
adopt ;  others  again  are  of  a  more  arbitrary  character 
which  a  majority  of  creditors  could  not  enforce  against 
the  minority ;  such,  for  instance,  as  a  scale  of  votes  for 
the  decision  of  all  questions  arising  in  administering  the 
estate  under  such  an  assignment  as  is  authorised  by  the 
Act ;  but  it  is  impossible  to  say  that  that  was  not  within 
the  power  of  the  local  Legislature. 

I  shall  deal  therefore  only  with  those  sections  which 
are  not  altogether  of  that  character,  and  which  are  ap- 
plicable to  this  and  the  other  cases  now  standing  for 
judgment. 

Some  of  them,  such  as  sect.  6,  have  an  alarming  simi- 
[200]  larity  to  provisions  to  be  found  in  our  former 
insolvency  law,  but  I  can  see  no  reason  for  holding  that 
section  invalid.  The  powers  to  be  exercised  by  the  judge 
are  not  dissimilar  to  those  which  in  the  case  of  ordinary 
trust  deeds  have,  without  express  legislative  authority, 
been  exercised  from  time  immemorial  by  the  Judges  of  the 
Court  of  Chancery. 

I  have,  in  another  of  these  cases,  considered  the  opera- 
tion of  sect.  7,  and  the  rights  of  the  assignee  under  it, 
but  whatever  may  be  the  extent  of  those  rights,  I  see  no 
reason    whatever    for  the   contention  that  it  was  not 
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within  the  power  of  a  Provincial  Legislature  to  pass  the 
section  ;  it  is  quite  possible  that  it  may  be  very  imperfect 
legislation,  as  is  very  apt  to  be  the  case  with  any  legisla- 
tion which  attempts  to  secure  the  equal  distribution  of 
the  estates  of  insolvent  persons  otherwise  than  by  a  well 
considered  bankruptcy  law  under  which  the  rights  of  all 
parties  may  be  equitably 'and  fairly  dealt  with. 

If  the  Parliament  of  the  Dominion  were  to  pass  a  bank- 
rupt law,  they  would,  1  entertain  no  doubt,  declare  that 
any  assignment  for  the  benefit  of  creditors  made  other- 
wise than  in  the  manner  prescribed  by  that  Act,  should 
be  an  act  of  bankruptcy,  and  void. 

This  case  does  not  call  for  any  expression  of  opinion  as 
to  sect.  9,  which  gives  an  effect  to  the  as.signment  which 
savors  more  of  bankruptcy  legislation  than  any  to  which 
I  have  as  yet  referred,  Init  I  prefer  reserving  my  opinion 
until  some  case  arises  vvhich  renders  it  necessary  to  place 
A  construction  upon  it. 

It  would  perhaps  have  been  wiser  if  the  framers  of  the 
confederation  Act  had  provided  that  in  the  event  of  the 
Dominion  neglecting  to  pa.ss  a  bankruptcy  Act,  the 
Legislatures  of  the  several  provinces  should  have  the 
power  as  is  the  case  in  the  several  States  in  the  Union 
where  Congress  omits  to  jiass  a  general  bankrupt  law. 

The  want  of  a  bankrupt  law  in  the  old  Province  of 
Canada,  and  the  strong  pressure  of  j)ublic  opinion  among 
English  merchants  dealing  with  Canada,  led  to  the 
mongrel  legislation  of  1858,  of  which  this  Act  is  an 
[201]  amendment,  and  no  doubt  great  difficulty  was  ex- 
perienced by  the  framers  of  the  amendment  so  to  word  it 
as  to  secure  as  nearly  as  possible  to  creditors  the  benefits 
of  a  bankrupt  law  without  exceeding  their  jurisdiction. 
In  doing  so  they  have  in  one  or  two  instances  adopted 
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1888  provisions  of  the  old  bankrupt  or  insolvent  law  in  force 
here  without  striking  out  some  words  which  are  quite  in- 
applicable to  the  present  enactment ;  for  instance,  sects. 
7  and  11  introduce  the  word  "inspectors,"  officers  who 
had  duties  to  perform  under  the  old  insolvent  Act,  but 
whose  duties  are  not  defined,  and  for  whose  appointment 
no  provision  is  made  in  the  present  Act. 
0.  A.  Ontario,  g^^  notwithstanding  the  similarity  of  the  language 
Barton,  J.  A.  ^ged  in  these  sections  to  that  to  be  found  in  the  insolvent 
Act,  I  am  of  opinion  that  there  is  nothing  in  the  statute 
to  bring  it  within  the  class  ot  subjects  referred  to  m 
bankruptcy  and  insolvency  under  sect.  91. 

It  does  not  compel  an  a.?signment  from  the  debtor,  Iput 
simply  declares  that  if  made  in  a  particular  manner  the 
transfer  shall  not  be  liable  to  be  defeated  under  the  pre- 
vious section.  It  does  not  discharge  or  relieve  the 
debtor  from  arrest  or  imprisonment,  and  it  loaves  his 
after-acquired  property  to  be  dealt  with  precisely  as  if  no 
such  assignment  had  been  made. 

The  appointment  of  new  trustees,  and  the  enforcing  of 
the  trusts,  are  not  difierent  in  principle  from  the  same 
power?  which  the  courts  have  been  in  the  habit  of  exer- 
cising for  years  in  the  case  of  ordinary  trust  deeds. 

Mr.  Lefroy  cited  a  case  decided  in  the  courts  of  New 
Brunswick,  which  I  am  obliged  to  admit  is  contrary  to 
the  views  I  have  expressed,  and  which,  if  good  law, 
woula  extend  the  words  bankruptcy  and  insolvency  much 
farther  than  I  am  prepared  to  admit  that  they  do  extend, 
I  refer  to  Regina  v  CJuindler  (1),  but  it  must  be  borne 
in  mind  that  that  case  was  decided  very  shortly  after  the 
passing  of  the  British  North  America  Act,  and  before  its 
meaning  and  construction  had  received  the  full  discussion 
vhich  they  have  since  that  time  been  subjected  to  ;  and 

(1)  1  Hannay  65(i ;  ante  vol.  'i,  p.  421. 
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[202]  I  doubt  whether  the  learned  Judge  who  delivered 
that  judgment  would  still  adhere  to  it.  For  the  reasoos 
which  I  have  given,  I  cannot  at  all  events  agree  in  that 

decision. 

When  we  are  called  upon  to  decide  a  question  of  the 
validity  of  an  enactment  under  the  confederation  Act, 
we  should,  I   think,  always  lean   to  that  construction 

.  .  .  »  1  1     •  •  .         C.  A.  Ontario, 

which  will  sustain  the  enactment  as  being  intra  vires,  — 

rather  than  to  one  which  would  avoid  it,  and  we  ought  — -  ' 
not  to  presume  except  upon  the  most  cogent  grounds 
that  the  legislature  has  exceeded  its  powers. 

It  by  no  means  follows  that  because  the  Dominion  has 
the  exclusive  power  to  make  laws  having  for  their  object 
the  establishment  of  one  uniform  system  of  bankruptcy 
throughout  the  Dominion,  that  in  the  absence  of  such  laws 
the  Provinces  are  debarred  from  securing  as  far  as  pos- 
sible an  equal  distribution  of  the  assets  of  debtors  who 
cannot  pay  their  creditors  in  full. 

There  are  many  cases  which  may  arise  under  the  Act 
in  which  it  would  be  found  almost  impossible  to  work 
out  the  scheme  of  federation  if  the  words  of  the  Act 
were  to  be  read  literally  without  any  restriction  or  quali- 
fication whatever.  Take,  for  example,  the  subject  of 
interest,  which  is  one  of  the  subjects  for  obvious  reasons 
reserved  to  the  Dominion  Parliament,  with  a  view  to 
secui'e  uniformity.  Yet  it  would  scarcely  be  contended 
that  a  local  legislature  could  not,  as  the  Ontario  Legis- 
lature has  done,  enact  that  a  verdict  recovered  for  any 
cause  of  action  shall  bear  interest,  and  the  rate  of  that 
interest,  provided  it  did  not  exceed  the  rate  fixed  by  the 
Dominion  Parliament. 

I  think  the  learned  Judge  below  was  right  in  his  con- 
clusion, and  that  the  appeal  should  be  dismissed. 


\i 


'i  ! 


it 

■'i; 
{ i 

1  ; 


III 


M 


:'i 


J 


542 


ONTARIO   COURT   OF   APPEAL. 


Clabkson 

V. 

Ontabio 
Bank. 

Edoar 

v. 

Central 

Bank. 


J.  A. 


1888       Patterson,  J.  A. : — 

The  questions  in  this  appeal  arise  on  demurrer  to  the 
plaintiff's!  statement  of  claim. 

The  allegations  are  that  prior  to  the  13th  of  June, 
1886  one  Christian  carried  on  business  as  a  general  mer- 
chant at  a  town  in  the  Province  of  Ontario  ;  that  on  or 
O.  A.  Ontario,  about  the  said  date,  Christian  then  being  insolvent,  made 
Patterson,    [203]  an  assignment  of  his  estate  and  effects  to  t)ie  plain- 
tiff" under  the  provisions  of  the  Ontario  Act,  48  Vict.  c.  26, 
and  the  plaintiff*  accepted  the  assignment  and  is  now 
trustee  of  the  estate ;  that  on  the  16th  of  February,  1886, 
which  was  before  the  assignment,  Christian  then  being 
in  insolvent  circumstances,  as  the  defendants  well  k  >ew , 
and   with   intent  to  give  the  defendants  a  preference, 
gave  to  the  defendants  a  mortgage  upon  land  for  the 
alleged  consideration  of  $4,400,  payable  in  three  months 
from  the  date  of  the  mortgage  ;  that  the  $4,400  was  not, 
nor  was  any  part  of  it,  then  advanced  to  Christian,  but 
he  made  the  mortgage  to  secure  a  prior  indebtedness  to 
the  defendants  ;  and  that  at  the  time  of  the  execution  of 
the  mortgage.  Christian  was  in  insolvent  circumstances 
and  unable  to  pay  his  debts  in  full,  and  the  mortgage 
Was  executed  by  him  with   intent  to  defeat,  delay  and 
prejudice  his  creditors,  and  with  the  intent  to  give  the 
defendants  a  preference  over  his  other  creditors,  and  had 
the  effect  of  giving  such  preference. 

And  the  plaintiff  nsks  the  Court  to  declare  the  mortgage 
to  be  fraudulent  and  void  as  a  preference. 

The  statute  48  Vict.  c.  26,  was  passed  on  the  30th  of 
March,  1885,  but  was  not  in  force  until  the  first  of  Sep- 
tember, 1885.  It  was  amended  by  49  Vict.  c.  25,  passed 
on  the  25th  of  March,  1886,  and  by  50  Vict.  c.  19,  passed 
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on  the  23rd  of  April,  1887,  which  brought  the  Act  into  the 
form  in  which  it  now  appears  in  c.  124  of  the  R.  S.  O. 
1887. 

The  last  amendment  was  after  the  commencement  of  this 
action.  The  assignment  to  the  plaintiff  was  of  later  date 
than  the  first  amendment,  and  the  mortgage  which  he 
attacks  was  made  before  the  first  amendment  of  the  Act. 
I  do  nut  think  anything  would  turn  on  the  amendments, 
even  if  they  had  been  in  force  at  the  time  of  the  transac- 
tions, and  it  may  therefore  be  sufficient  to  refer,  as  the 
plaintiff  has  done  in  his  statement,  only  to  the  original 
Act. 

The  defendants  demur  to  the  claim  on  the  ground  that 
the  provisions  of  the  Act  are  beyond  the  legislative  juris- 
[•204]  diction  of  the  Province  in  so  far  as  they  aifect  to 
provide  for  the  ap{)ointmeut  of  assignees,  and  the  vesting 
in  til  em  of  all  rights  to  sue  for  the  rescission  of  agreements, 
deeds,  and  instruments  or  other  transactions,  and  that  all 
otlier  provisions  of  the  Act  with  reference  to  the  alleged 
powers,  rights  and  authorities  of  assignees,  in  respect 
to  tlie  estates,  rights  and  credit  of  debtors,  are  also  ultra 
vires. 

The  demurrer  was  overruled,  and  the  defendants  appeal 
to  this  Court. 

The  general  ground  of  objection  to  the  statute  is  that  it 
is  legislation  concerning  bankruptcy  and  insolvency,  which 
are  subjects  assigned  by  the  British  North  America  Act 
to  the  exclusive  legislative  jurisdiction  of  the  Dominion 
Pit  rl  lament. 

There  are  two  branches  of  the  legislation  covered  by 
the  same  provincial  statute,  but  not  necessarily  connected 
with  each  other ;  one  voiding  certain  transactions  as 
against  creditors ;  and  the  other  dealing  with  assignments 
for  the  benefit  of  creditors.    They  are  both  impeached  by 
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1888        the  defendants  as  being  ultra  vires,  as  legislation  on  the 
0LABK80N    forbidden  subject  of  bankruptcy  and  insolvency. 

The  first  branch  is  composed  of  sects.  2  and  3  of  the 
Act. 
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Section  2  enacts  that  every  gif  t.conveyance.assignment, 
transfer,  delivery  over,  or  payment  of  any  goods,  chattels, 
0.  A.  Ontario,  or  effects,  or  of  any  bills,  bonds,  notes,  securities,  or  of  any 
Patterson,  shares,  dividends,  premiums,  or  bonus  in  any  bank,  com- 
pany, or  corporation,  or  of  any  other  property,  real  or 
personal,  made  by  any  person  at  a  time  when  he  is  in  in- 
solvent circumstances,  or  is  unable  to  pay  his  debts  in  full, 
or  knows  that  he  is  on  the  eve  of  insolvency,  with  intent 
to  defeat,  delay,  or  prejudice  his  creditors,  or  to  give  to 
any  one  or  more  of  them  a  preference  over  his  other 
creditors,  or  over  any  one  of  them,  or  which  has  such 
effect,  shall,  as  against  them,  be  utterly  void. 

This  section  merely  repeats,  with  the  language  re- 
arranged and  with  a  little  expansion,  a  provision  which 
was  introduced  into  the  statute  law  of  the  Province  of 
Canada  in  1858,  as  part  of  the  Act  for  the  abolition  of 
[205]  imprisonment  for  debt,  22  Vict.  c.  90,  sect.  19,  after 
which  it  formed  sect.  18  of  C.  S.  U.  C.  c.  26,  and  sect. 
2  of  K.  S.  0.  c.  118. 

The  only  addition  material  to  notice  at  present,  is  the 
phrase  "  real  or  personal,"  without  which  the  Act  would 
not  have  applied  to  the  mortgage  now  in  question,  becau.se 
the  former  Acts  did  not  apply  to  real  estate.  Another 
addition,  important  in  itself  but  not  directly  affecting  the 
present  inquiry,  is  the  introduction  of  the  words  "or  which 
has  such  effect." 

The  original  section  had  a  proviso  saving  sales  of  goods 
made  in  the  ordinary  course  of  business  ( o  innocent  pur- 
chasers, and  deeds  of  assignment  made  for  the  purpose  of 
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paying  creditors  ratably  and  proportionably  and  without  iggg 
preference  or  priority.  These  and  other  exceptions  from 
the  operation  of  sect.  2  are  the  subjects  of  the  present 
sect.  3.  They  do  not  affect  this  mortgage  transaction, 
and  it  will  be  as  well  to  leave  them  out  of  sight  while  we 
consider  whether,  in  enacting  sect.  2,  the  legislature 
trespassed  on  the  domain  of  the  Parliament. 

The  difference  between  the  section  and  18  Eliz.  c.  5  is   "  "■'_^ 
mainly  in  the  two  respects  ;  the  express  restriction  of  the 
law  to  persons  who  cannot  pay  all  their  debts  ;  and  the 
extension  to  preferences  as  among  the  creditors. 

Tlie  principle  dates  with  us,  as  I  have  said,  from  185M, 
and  was  originally  as.sociated  with  the  relief  given  to  the 
debtor  by  doing  away  with  the  common  law  process  under 
which  his  body  was  taken  in  execution. 

The  Act  of  1858  applied  only  to  Upper  Canada.  Its 
governing  idea  seems  to  have  been  the  ratable  distribution 
of  the  assets  among  the  creditors  when  they  were  insuffi- 
cient to  pay  every  one.  The  saving  of  general  assignments 
for  the  benefit  of  creditors  from  the  operation  of  sect. 
19,  while  perhaps  introduced  ex  majore  cautela  rather 
than  from  necessity,  serves  to  make  it  manifest  that  the 
idea  of  ratable  distribution  was  in  the  mind  of  the  legis- 
lature.  In  Lower  Canada  it  was  already  a  part  of  the 
ordinary  procedure  to  distribute  the  assets  of  a  debtor 
[20G]  among  his  creditors  when  an  execution  issued  on  a 
judgment  for  a  debt. 

The  measure  of  1858  was,  however,  imperfect.  Intended 
though  it  was  to  discourage  or  do  away  with  the  prefer, 
ence  of  one  creditor  over  another,  which  had  been  decided 
in  Holbird  v.  Anderson  (1),  not  to  be  within  the  mis- 
chief of  the  Statute  of  Elizabeth,  it  yet  provided   no 
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machinery  for  givin<^  practical  effect  to  the  idea  of 
ratable  distribution,  but  left  the  debtor's  effects  to  be 
taken  by  executions  in  the  order  of  their  priority. 

A  creditor  could  not  retain  as  against  another  who  had 
an  execution  an  asset  transferred  to  him  as  a  preferential 
payment  of  his  debt,  but  the  execution  creditor  took  it. 
The  preference  was  not  averted,  but  was  transferred  from 
one  creditor  to  another. 

We  may  regard  sect.  2  of  the  Act  of  1885  as  new  lofris- 
lation,  but  it  does  not  vary  from  or  extend  the  principle 
of  sect.  19  of  the  Act  of  1858.  It  differs  only  in  some 
details. 

The  argument  before  us  was  directed  principally,  if  not 
altogether,  to  the  other  branch,  or  the  procedure  branch, 
of  the  Act  of  1885  ;  but  this  second  section  is  expressly 
impeached  in  the  formal  reasons  given  for  the  appeal  in 
this  case  of  Edgar  v.  The  Central  Bank.  One  of  the 
reasons  is  thus  expressed  : 

"  2.  The  said  Act  is  a  bankruptcy  or  insolvent  Act,  be- 
cause it  enacts  that  gifts,  conveyances,  assignments,  and 
transfers  of  property,  real  or  personal,  and  the  legal  rights 
and  liabilities  and  relations  arising  therefrom  shall  be 
affected  and  qualified  by  the  mere  isolated  fact  of  the 
party  making  such  gifts,  conveyances,  assignments,  and 
transfers  being  in  insolvent  circumstances,  or  on  the  eve 
of  insolvency,  without  there  being  any  element  of  fraudu- 
lent intent  in  the  transaction,  or  any  kind  of  fraud  or 
mala  fides." 

It  is  true,  as  I  have  already  remarked,  that  this  part  of 
the  Act  deals  only  with  persons  who  are  in  insolvent  cir- 
cumstances. It  is  only  for  such  persons  that  the  rule 
against  preferential  transactions  is  required.  The  Statute 
of  13  Eliz.  is  wide  enough  to  reach  all  others,  particularly 
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[207]  as  explained  by  our  Act  R.  S.  O.  c.  95,  sect.  3,  and  it        1888 
may  be  remarked,  in  the  language  of  Lord  Tenterden,  that    Clauk80k 
"  there  is  undoubtedly  high  authority  for  saying  that  a      Om  *iBio 
party  must  be  m  insolvent  circumstances  to  render  a  con- 
veyance by  him  fraudulent  within  the  statute  of  Eliza- 
beth."   Shears  v.  Rogers  (1). 

The  argument  against  the  power  of  the  provincial  legis-  c.  A.~Ontario. 
lature  to  impose  restrictions  upon  the  disposition  of  his    Patterson 
property  by  a  person  who  is  unable  to  pay  his  debts  in        ^'  ^' 
full,  or  using  the  equivalent  expression,  who  is  insolvent, 
rests  on  what  I  take  to  be  an  inadequate  view  of  the 
scope  and  scheme  of  the  British  North  America  Act, 

The  powers  of  the  parliament  under  sect.  91  of  the 
Act,  to  make  laws  for  the  peace,  order,  and  good  govern- 
ment of  Canada,  include,  among  the  specified  classes  of 
subjects,  bankruptcy  and  insolvency,  the  object  obviously 
being,  that  upon  that  branch  of  the  law,  as  well  as  on 
other  enumerated  subjects  connected  more  or  less  in- 
timately with  the  comprehensive  head  of  the  regulation 
of  trade  and  commerce,  the  same  general  law  shall  pre- 
vail throughout  the  Dominion. 

The  legislative  jurisdiction  over  pri)perty  and  civil 
rights  in  the  Province  which,  under  sect.  92,  belongs  to 
the  local  Legislature,  is  necessarily  qualified  by  the  in- 
evitable interference  with  such  rights  in  the  exercise  of 
the  powers  of  the  Parliament. 

A  bankrupt  or  insolvent  Act  will  of  necessity  include 
many  such  interferences,  and  may,  with  propriety,  make 
provisions  of  the  kind,  for  the  better  carrying  out  of  the 
systems  which  may  yet  not  be  of  the  essence  of  a  bank- 
rupt or  insolvent  law.  Take  for  example  the  English 
bankrupt  Acts  of  1849, 1861,  18(j9.  and  1883.    Each  was 

(1)3B.  &.A.  362,  369. 
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^^^  in  itself  a  complete  bankrupt  Act,  and  there  was  a  com- 

Clarkmon  plcte  system  in  force  before  any  one  of  them  was  passed ; 

Ontabio  yet  new  and  important  features  were  introduced  into  the 

^^^-  law  by  each  of  the  Acts. 

ElMIAK  T       iM  1         -r>  •      •  1         i< 

V.  In  like  manner  the  Donnnion  Parliament  may  frame  its 

Bank.  own  system  and  assert  exclusive  jurisdiction  to  abrid«;e  or 
C.  A.^tarii).  [208]  extenti  or  otherwise  intei'fere  with  civil  rights,  in 
PatterBoti,  ^'cspcct  of  property  or  person,  in  carrying  out  its  system- 
Legislation  of  that  character  will  override  any  provincial 
legislation  on  the  same  subjects.  Amongst  other  things,  a 
bankrupt  Act  might  well  contain  provisions  on  the  same 
subject,  and  covering  the  same  ground  as  this  sect.  2. 
That  was  the  case  with  our  Provincial  Insolvent  Act  of 
1864,  and  the  Dominion  Insolvent  Acts  of  1869  and  1875, 
which  were  all  bankrupt  Acts.  While  they  were  in  force 
the  provisions  we  are  discussing  were  practically  in  abey- 
ance. The  law  remained  on  the  statute  book,  but  its 
occupation  was  gone.  At  least  I  cannot  remember  any 
instance  in  which  it  was  resorted  to,  even  during  the  time 
of  the  Act  of  1875  which  applied  only  to  traders. 

There  is  now  no  Dominion  legislation  with  which  it  can 
come  into  conflict.  It  deals  with  a  subject  which  might 
not  improperly,  and  would  most  likely,  be  dealt  with  by  a 
bankrupt  law,  if  the  Parliament  should  think  Ht  to  pass 
one  ;  but,  for  all  that,  it  is  not  in  my  judgment  legislation 
on  bankruptcy  or  insolvency.  It  encourages,  while  it 
does  not  assume  to  compel,  debtors  who  are  insolvent  to 
place  all  their  creditors  on  equal  footing,  and,  in  the 
second  branch  of  the  statute,  which  I  am  about  to  discuss, 
gives  legislative  aid  in  carrying  out  that  honest  purpose. 

Some  passages  in  the  judgment  in  Pickstock  v.  Lys- 
ter  {1)  may  be  found  instructive  in  connection  with  this 

(1)  3  M.  &  S.  371. 
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discussion,  though  thoy  were  a(.ldre3.se(l    to  the  statute        i'^**'* 
of  13  Elizabeth.  ^"^ 

"Canaay  one  doubt,"  said  Lord  El  lea  borough,  "that 
the  first  motive  in  many  of  those  eases,  as  well  as  in  this, 
was  to  defeat  the  particular  cretlitor ;  but  at  the  sanio 
time  it  is  not  considered  as  an  injury  to  him,  being  for 
the  benefit  of  all  the  creditors  to  procure  an  equal  distri 
bution  amongst  all  of  the  fund  to  which  all  have  an  equal 
rijflit,  against  one  who  has  gained  the  first  step  upon 

tliein Such  an  assignment  as  the  present  is  to  be 

roferred  to  an  act  of  duty  rather  than  of  fraud,  when  no 
purpose  of  fraud  is  proved.  The  act  arises  out  of  a  dis- 
cliargc  of  the  mor.i  duties  attached  to  his  character  of 
debtor,  to  make  the  fund  available  for  the  whole  body  of 

[209]  creditors It  is  not  the  debtor  who  breaks  in 

upon  the  rights  of  the  parties  by  this  assignment,  but  the 
creditor  who  breaks  in  upon  them  by  proceeding  in  his 
suit. 

LeBlanc,  J.,  said,  that  "to  hold  such  a  deed  fraudulent 
would  be  contrary,  not  only  to  Holbird  v.  Anderson,  (1) 
but  to  all  the  cases  which  have  decided  that  a  party,  inde- 
pendently of  the  bankrupt  statutes,  may  convey  away 
his  property  for  the  benefit  of  all  his  creditors." 

This  is  some  authority,  if  authority  were  necessary,  for 
distinguishing  between  the  voluntary  assignment  in  ques- 
tion and  a  proceeding  in  bankruptcy,  notwithstanding 
that  a  system  of  bankruptcy  procedure  would  properly 
include  the  subject  of  such  assignments.  To  hold  this 
second  section  ultra  vires,  as  being  legislation  on  bank- 
ruptcy or  insolvency,  would,  in  my  judgment,  be  an 
incorrect  interpretation  of  the  principle  of  the  Ihitish 
North  America  Act,  and  at  variance  with  what  I  under- 
stand to  be  the  tenor  of  the  decisions  upon  the  Act  by  the 
Judicial  Committee  of  the  Piivy  Council,  from  L' Union 


(1)5  T.  R.  236. 
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1888        St.  Jacques  de  Montreal  v.  Bel  isle,  (1)  through  the  wliole 
Clabkson    series  down  to  Bank  of  Toronto  v.  Lambe,  (2). 

I  pass  now  to  the  other  or  the  procedure  branch  of  the 
statute. 

A  point  is  made  in  tlie  formal  reasons  of  appeal  on  tlio 
assumption  that  this  branch  deals,  like  sect.  2,  only  with 
the  case  of  persons  in  insolvent  circumstances.  In  practi- 
cal operation  it  may  only  touch  such  cases,  but  thore  is 
nothing  in  the  statute  itself  to  confine  it  to  them. 

Section  3  begins  thus  : 

"  Nothing  in  the  preceding  section  shall  apply  to  any 
assignment  made  to  the  sheriff  of  the  county  in  which 
the  debtor  resides  or  carries  on  business,  or  to  anotlier 
assignee  with  the  consent  of  the  creditors  as  hereinafter 
provided,  for  the  j^urpose  of  paying  ratably  and  propur- 
tionately,  and  without  preference  or  priority  all  the 
creditors  of  the  debtor  their  just  debts ; "  and  then  a 
variety  of  other  transactions  are  also  excepted,  which  we 
need  not  now  stop  to  notice. 

[210]  The  fourth  subsection  of  sect.  3  enacted  that  "  the 
debtor  may  in  the  first  place,  with  the  consent  of  a 
majority  of  his  creditors  liaving  claims  of  $100  and 
upwards,  computed  according  to  the  provisions  of  section 
18,  make  a  general  assignment  for  the  benefit  of  his  cre- 
ditors to  some  person  other  than  the  sheriff." 

The  provision  of  sect.  18  is  that,  subject  to  the  provi- 
sions of  sect.  6,  all  questions  discussed  at  meetings  of 
creditors  shall  be  decided  by  the  majority  of  votes,  and 
for  sucii  purpose  the  votes  of  creditors  shall  be  calculated 
as  follows :  giving  a  scale  according  to  amounts  of  deht.s, 
from  $100  upwards. 

An  assignment  to  the  sheriff,  or  to  an  assignee  so 
appointed,  is  spoken  of  as  "  made  under  the  Act,"  though 
the  permission  to  make  it  is  rather  implied  than  directly 
given. 

(1)  L.  R.  6  P.  C.  31 ;  ante  vol.  1,  p.  63.  (2)  12  App.  Cas.  575 ;  anti  p.  T' 
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as.  575;  ante  p.  f 


Section  4  declares  that  every  assignment  made  under 
this  Act  for  the  general  benefit  of  creditors  shall  be  valid 
and  sufficient  if  it  is  in  the  words  following,  that  is  to 
say: 

"  All  my  personal  property  which  may  be  seized  and 
sold  under  execution,  and  all  my  real  estate,  credits,  and 
effects,  or  if  it  is  in  words  to  the  like  effect ;  and  an  assign- 
ment so  expressed  shall  vest  in  the  assignee  all  the  real  ^*  A.  Qptario 
and  personal  estate,  rights,  property,  credits,  and  effects, 
whether  vested  or  contingent,  belonging  at  the  time  of 
the  assignment  to  the  assignor,  except  such  as  are  by 
law  exempt  from  seizure  or  sale  under  execution,  subject, 
however,  as  regards  lands,  to  the  provisions  of  tlie  registry 
law  as  to  the  registration  of  the  assignment." 

In  this  we  have  a  short  form  of  assignment  anal  jgou9 
to  the  short  form  of  conveyance  in  R.  S.  0.  c.  102  which 
follows  the  English  Act  8  &;  9  Vict  c.  119,  to  v.hicli 
effect  is  given  when  the  assignee  is  the  sheriff,  or  a  per- 
son selected  by  the  creditors,  the  assignment  in  either 
case  being  voluntary  on  the  part  of  the  debtor. 

I  take  no  notice  of  provisions  made  by  the  Act  of  1887 
for  the  case  of  assignments  to  other  persons.  The  Act  of 
1885  simply  leaves  them  untouched,  expect  so  far  as  they 
[211]  are  not  withdrawn  from  the  operation  of  sect.  2. 
Such  assignments  were  in  terms  excepted  in  the  proviso 
to  the  section  in  its  original  shape,  but  that  may  have 
been,  as  I  have  said,  rx  majore  cautela,  because  an  assign- 
ment for  the  general  benefit  of  creditors,  free  from 
imputation  of  fraud  or  preferential  design  or  effect, 
could  not  be  within  the  mischief  of  the  enactment. 

The  rest  of  the  statute  is  apparently  framed,  in  many 
respects,  after  certain  provisions  of  our  insolvent  Acts  of 
1864,  etc.,  and  those  provisions  are  undoubtedly  appro- 
priate to  a  bankrupt  law.  It  may  isafely  be  asserted 
that  a  bankrupt  law  or  a  law  for  tne  winding-up  of 
estates,  would  be  incomplete  without  something  answer- 
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ing  to  them.  The  question  is  whether  their  presence  here 
constitutes  this  legislation  an  encroachment  on  the  exclu- 
sive territory  of  the  parliament  by  crossing  the  line  that 
divides  bankruptcy  and  insolvency,  or  what  is  expressed 
by  those  terms  in  sect.  91,  from  the  general  subject  of  pro- 
perty and  civil  rights  with  which,  by  sect.  92,  the  legisla- 
ture is  permitted  to  deal. 

The  matters  dealt  with  by  the  statute  come  clearly 
within  the  definition  of  property  and  civil  rights  in  the 
Province,  and  are,  therefoi-e,  prima  facie  within  the  local 
jurisdiction.  It  is  only  reasonable  tliat  those  who  im- 
pugn the  jurisdiction  should  be  held  to  the  onus  of  dis- 
placing it. 

We  have,  as  a  starting  point  from  which  to  commence 
the  examination  of  this  second  branch  of  the  statute,  an 
assignment  voluntarily  made  by  a  debtor  in  discharge  of 
the  moral  duty  dwelt  upon  by  Lord  Ellenborough,  in 
order  that  all  his  creditors  may  share  equally  in  what  he 
has,  no  one  being  prefeired  to  another. 

The  assignment  dealt  with  by  the  Act  of  1885  is  one 
made  to  the  sheriff  or  to  another  trustee  selected  by  the 
creditors. 

Section  5  provides  that,  in  the  distribution  of  the  trust 
estate,  partnership  property  shall  be  applied  first  in  pay- 
ment of  partnership  debts,  and  separate  property  in  pay- 
ment of  separate  debts. 

[212]  This  merely  applies  to  the  administration  of  the 
trust  a  well  established  rule  of  equity,  and  authorizes  a 
principle  of  distribution  which,  as  held  in  Badenach  v. 
Slater,  (1)  is  not  otherwise  than  mtable  and  proportionate, 
and  is  not  open  to  the  imputation  of  giving  preference 
or  priority  as  among  the  creditors. 

Section  6  pnwides  for  the  substitution  by  the  creditors 
of  an  assignee  of  their  own  selection  for  the  sheriff  and 
for  the  removal  and  appointment  of  assignees  by  the 

(1)  8  App.  Rep.  402 ;  10  Can.  S.C.R.  296. 
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court,  the  estate  vesting  (by  an  amendment  made  in        1888 
1886)  in  the  new  assignee.  ClI^son 

This  is  merely  a  recognition  of  the  creditors  as  the  bene- 
ficial owners  of  the  estate  assigned  for  their  benefit,  and 
of  the  assignee  as  a  trustee  subject  to  the  ordinary  juris- 
diction of  the  court. 

The  next  section  goes  somewhat  farther,  and  inasmuch 
as  the  plaintiff  depends  upon  it  for  his  power  to  maintain  c.  A.  Ontario, 
this  action,  it  demands  careful  consideration.  Patterson, 

It  gives  the  assignee  the  exclusive  right  (save  in  one  '  ,' 
specified  case)  of  suing  for  the  rescission  of  agreements, 
deeds  and  instruments,  or  other  transactions,  made  or 
entered  into  in  fraud  of  creditors,  or  made  or  entered  into 
in  violation  of  the  Act  respecting  the  fraudulent  prefer- 
ence of  creditors  by  persons  in  insolvent  circumstances, 
(which  is  R.  S.  0.  c.  118),  or  of  this  Act. 

A  creditor  could  always  sue  for  the  rescission  of  a  trans- 
action which  was  fiauduleiit  as  against  him,  or  was 
declared  by  statute  to  be  void  as  against  creditors.  It 
does  not  matter  M'hether,  as  under  the  former  jurisdiction 
of  the  courts,  he  appealed  to  the  auxiliary  jurisdiction  of  a 
court  of  equity  after  having  first  estaVjlished  his  claim  at 
law ;  or  whether  under  the  present  system  he  asked  in 
the  one  action  for  process  for  the  recovery  of  his  debt 
and  for  the  removal  of  the  fraudulent  or  voidable  convey- 
ance ;  or,  before  his  own  debt  may  have  become  payable, 
asked  on  behalf  of  all  the  creditors,  a  declaration  of  the 
invalidity  of  the  transaction.  In  one  way  <jr  another  he 
iiad  a  remedy.  See  Lovgew<iy  v.  Mitchell  ;  (I)  Parkes  v. 
[213]  St.  George ;  (2)  Macdonald  v.  iMeCall.  (3)  for  full 
discussion  of  the  subject. 

That  remedy  is  now,  by  sect.  7,  transferred  from  the 
creditors  to  the  assignee.  This  seems  at  first  sight  to  be 
an  advance  upon  the  direct  efiect  of  the  assignment. 

(1)  17  Grant  190.  (2)  10  App.  Rep.  46. 

(3)  12  App.  Rep.  593. 
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1888  There  never  was  any  question  in  this  Province,  of  the 

right  of  a  trustee  in  whom  the  trust  estate  was  vested  to 
maintain  or  defend  actions  relating  to  the  estate,  such  as 
was  recently  before  the  Judicial  Committee  in  Porteom 
V.  Reynar  (1),  on  an  appeal  from  the  Province  of  Quebec ; 
but  an  assignment  such  as  that  now  in  discussion  bcincr 
made  by  a  person  who  had  already  conveyed  and  who 
C.  A. "Ontario,  could  not  revoke  his  own  deed,  would  not  prima  facie  be 
taken  to  vest  the  property,  in  any  sense,  in  the  subsequent 
assignee. 

That  was  the  opinion  of  all  the  members  of  this  court, 
I  believe,  in  Macdonald  v.  McGall  (2).  The  property 
which,  in  that  case,  had  been  the  subject  of  a  preferential 
mortgage  had,  for  convenience  sake,  been  sold,  and  tho 
money  paid  into  court.  An  order  of  the  High  Court  that 
that  money  should  be  paid  out  to  the  assignee  under  an 
assignment  for  the  benefit  of  creditors,  to  be  distributed 
by  him  under  the  trusts  of  the  assignment,  seemed  to  us 
in  this  court  to  give  too  wide  an  effect  to  the  assignment. 
But  the  Supreme  Court  restored  the  order,  apparently 
recognising  in  the  assignee  a  title  similar  to  that  recog- 
nised, if  not  newly  conferred,  by  sect.  7. 

The  right  of  the  local  Legislature  to  confer  the  power 
in  question  upon  the  assignee,  or  to  give  it  to  him  to  the 
exclusion  of  the  creditors,  seems  to  me  to  follow  as  a 
necessary  complement  of  the  right  to  declare  a  preferen- 
tial assignment  of  goods  or  land  void  against  creditors, 
though  binding  between  the  j^d,rties  to  it. 

Some  machinery  was  wanted  to  give  practical  effect  to 
the  mandate  against  preferences  of  particular  creditors, 
and  this  sect.  7  supplies  it  not  for  all  cases,  but  for  use  in 
the  case  of  a  voluntary  assignment  made  by  the  debtor 
for  the  general  benefit  of  all  his  creditors. 


(1)  13  App.  Oas.  120. 


(2)  12  App.  Rep.  693. 


"i  ;M 


ONTARIO  COURT  OF  APPEAL. 


555 


•f  this  court, 
'^e  property 
preferential 
^K  and  tlio 
Court  that 
ie  under  an 

distributed 
'eined  to  us 

assignment, 
apparently 
that  recotr. 

the  power 
him  to  the 
bIJow  as  a 

preferen- 

creditors, 

'  effect  fco 
creditors, 
or  use  in 
e  debtor 


CLAKK30K 

V. 

On  'ario 
Bank. 

EOQAB 
V. 

Ckntral 
Bank. 


J.  A. 


[214]  Even  if,  on  strict  reasoning,  it  ought  to  be  held,        isss 
as  we  held  in  Macdonald  v,  McCall  (1),  that  the  asset 
had  ceased  to  be  within  the  disposing  power  of  the  debtor 
before  he  n\ade  the  assignment  for  the  benefit  of  his 
creditors — a  position  which,  since  the  ultimate  decision 
in  that  case,  may  not  be  unquestionable — yet  as  soon*  as 
the  assignee  is  recognized  as  representing  the  creditors, 
there  ceases  to   be  any    serious   logical  impropriety  in  C.  A.  Ontario, 
holding  that  assets  which,  notwithstanding  a  preferential    Patterson, 
transfer,  remained  exigible  for  the  debts  of  the  transferor, 
passed  with  the  other  assets  of  the  debtor  to  the  assignee. 

A  bill  of  sale  which  does  not  fulfil  the  requirements  of 
the  English  Bills  of  Sale  Act,  1878,  is  by  the  eighth  sec- 
tion of  that  Act  declared  fraudulent  and  void  against 
trustees  or  assignees,  under  an  assignment  for  the  benefit 
of  creditors,  as  well  as  against  trustees  under  the  law 
relating  to  bankruptcy  or  li(;[uidation,  and  against  execu- 
tions. 

That  is  legislation  of  essentially  the  same  character  as 
our  sect.  7,  notwithstanding  that  our  section  does  not 
give  the  assignee  any  new  rights  in  respect  of  instru- 
ments which  are  declared  void  against  creditors  by  our 
Chattel  Mortgages  Act,  R.S.O.  c.  119.  It  is  essentially 
the  same  in  its  recognition  of  the  assignee  as  represen- 
ting the  creditors,  and  as  taking,  in  his  character  of 
assij];nee,  property  which  his  assignor  had  already  con- 
veyed to  another ;  and  it  is  opposed  to  the  assumption 
that  such  a  provision,  enacted  in  aid  of  the  administration 
of  an  estate  assigned  for  the  benefit  of  creditors,  is  neces- 
sarily or  primarily  a  dealing  with  the  subject  of  bank- 
ruptcy. 

If  we  read  our  statute  very  critically  we  shall  not  find 
express  words  vesting  in  the  assignee,  or  declaring  that 
the  assignment  shall  be  deemed  to  convey  property 
which  has  been  disposed  of  by  a  traiisaction   void  or 

(1)  12  App.  Rep.  593. 
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1888        voidable  under  sect.  2  ;  nor  do  we  find  any  such  express 
provision  in  the  English  Bills  of  Sale  Act.     The  power 
given  in   terms  by  sect.  7  to  sue  for  the  rescission  of 
deeds,  etc.,  is,  however,  equivalent  to  a  declaration  that 
they  are  void  as  against  the  assignee ;  and  although  it  is 
[215]  not  said  where  the  property  is  to  go  when  the  trans- 
action is  rescinded,  the  meaning  must  be  that  the  assignee 
C.  A.~Ontario.  takes  it  for  distribution  under  the  trusts  of  the  assign- 
p  "~"        ment.    That  is  the  purpose  of  the  Act. 
J.  A.  We  may  adopt  the  language  of  Kinderisley,  V.C.,  in 

Hue  V.  French  (1),  where  he  said  : 

"  The  manner  in  which  Courts  of  Equity  have  con- 
strued that  statute  [13  Eliz.]  is,  that  the  instriim'mt  by 
which  a  debtor  makes  a  voluntary  assignment  of  his 
property,  assuming  it  to  be  fraudulent  as  against  credi- 
tors, ia  to  be  regarded  as  if  it  had  never  existed ;"  and 
therefore  treat  the  property  as  passing  under  the  deed. 

Section  8  bears  out  this  view  of  the  Act.  It  provides 
that  where  property  taken  in  a  transaction  voidable 
under  sect.  2  shall  have  been  sold,  the  proceeds  may  be 
seized  or  recovered  in  any  actions  under  sect.  7,  as  fully 
and  effectually  as  the  property,  if  still  remaining  in  the 
possession  or  control  of  the  transferee,  could  have  been 
seized  or  recovered. 

The  actions  under  sect.  7  are  the  action  by  the  assignee 
and  an  action  which  may  be  brought  by  a  creditor  in 
case  the  assignee,  under  the  authority  of  the  creditors  or 
inspectors,  declines  to  sue.  The  seizure  or  recovery 
spoken  of  are  obviously  a  seizure  or  recovery  by  the 
assignee,  or  the  suing  creditor  as  the  case  may  be. 

I  hold  for  these  reasons  that  the  effect  of  sect,  7  i^  to 
vest  in  the  assignee  the  disputed  asset ;  and  that  the 
enactment  which  causes  it  so  t;)  vest,  and  which  gives 
him  an  action  on  behalf  of  the  creditors,  his  cestuis  que 
trustent,  to  avoid  transactions  declared  by  sect.  2  to  be 

(1)  3  Jur.  N.  S.  428. 
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void  against  creditors  is  not  legislation  on  the  subject  of        iggg 
bankruptcy  or  insolvency,  as  intended  by  sect.  91  of  the 
British  North  America  Act. 

It,  in  fact,  only  places  the  assignee  in  the  relation  to 
the  estate  and  to  the  creditors  which  Lord  Tenterden,  in 
Shears  v.  Rogers  (1),  explained  as  being  that  of  the 
executor  of  a  deceased  debtor. 

"  The  authorities    shew,"   he  said,  "  that  whenever  a  ^-  A._Ontario, 
man  makes  a  gift  of  goods  which  is  fraudulent  and  void    I'atterson, 
[216]  as  against  creditors,  and  dies,  he  is  considered  to         — 
liave  died  in  full  possession,  with  respect  to  the  claim  of 
the  creditors,  and  the  goods  are  assets  in  the  hands  of 
the  executor." 

There  is  nothing  in  the  present  appeal  to  require  me  to 
go  beyond  this  point,  and  I  have  no  desire  to  transgress 
the  wholesome  rule  laid  down  by  his  lordship  the  Chief 
Justice,  and  adopted  by  the  Judicial  Committee,  in 
Hodge's  Case  (2):  "  That  in  all  these  questions  of  ultra 
vires  it  is  the  wisest  cour.se  not  to  widen  the  discussion 
by  considerations  not  necessarily  involved  in  the  deci- 
sion." 

I  may  say,  however,  that  the  remainder  of  the  Act^ 
excepting,  perhaps,  sect.  9  seems  to  be  so  entirely  occupied 
with  matters  of  mere  procedure  as  to  call  for  no  remark 
beyond  those  already  made. 

The  ninth  section  enacts  that  an  assignment  for  tlie 
general  benefit  of  creditors  under  this  Act,  shall  take 
precedence  of  all  judgments  and  of  all  executions  not 
completely  executed  by  payment. 

This  strikes  me  as  being  a  very  peculiar  enactment. 
It  certainly  conveys  the  impression  of  providing  for 
something  beyond  the  scope  of  a  voluntary  assignment 
by  a  debtor,  and  it  thus  introduces  a  new  consideration 
into  the  ultra  vires  discussion.     But,  when  I  read  the 
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(2)  9  App.  Cas.  117,  128  ;  ante  vol,  3, 
pp.  144, 157. 
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clause  attentively,  I  find  it  hard  to  say  what  it  means,  or 
that  it  has  any  meaning  to  which  a  court  could  give 
practical  effect. 

It  seems  to  present  more  questions  than  there  are 
lines  in  the  printed  clause. 

It  cannot,  however,  affect  in  any  way  the  claim  of  this 
plaintiff  against  these  defendants,  and  it  will  be  the  safer 
course  to  reserve  the  discussion  of  it  until  it  comes  more 
directly  in  question. 

My  opinion  of  this  appeal  is  that  it  should  be  dismissed 
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Jan.  14. 


McArthur  V.  The  Northern  and  Pacific  Junction      1889* 
Railway  Company  et  al. 

[Reported  17  App.  Rep.  (Ont.)  86]. 
Railways — LimitatioH  of  Actions — R.  S.  G.  e.  109,  sect.  S7. 

Tho  Dominion  Parliament  having  by  a  general  railway  Act,  applic- 
able to  {ill  railway  companiea  over  which  the  Parliament  had 
jurisdiction,  limited  to  six  months  the  time  for  bringing  actions 
against  railway  companies  for  any  injury  caused  by  reason  of 
the  railway  :  Held,  by  Hagarty,  C.  J.,  and  Osier,  J.  A.,  aflSrm- 
ing  the  judgment  of  Street,  J.,  (Burton  and  Maclennan, 
JJ.  A.,  dissenting)  that  this  enactment  was  valid. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  Street,  J.,  (1). 

The  facts  are  stated  in  the  judgments. 

[87]  The  appeal  came  on  to  be  heard  before  this  Court 
on  the  1st  of  February,  and  6th  of  March,  1889. 

W.  Neshitt,  and  A.  W.  Aytoun-Finlay,  for  the  appel- 
lants. 

S.  H.  Blake,  Q.C.,  and  E.  Martin,  Q.C.,  for  the  respon- 
dents. 

Irving,  Q.  C,  for  the  Attorney- General  for  Ontario. 

Hagarty,  C.  J. : — 

The  statement  of  claim  avers  that  the  plaintiffs  are 
lumber  merchants,  and  that  the  defendants  are  a  railway 
company  incorporated  by  Act  of  the  Dominion  Parliament, 
and  that  they  have  been  for  several  years  past  engaged 

*  Present:— Haqkbuy,  C.  J.  C,  and  Burton,  OsLKRand  Maclennan,  J  J.  A. 

(1)  15  Ont.  Rep.  733. 
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1390        in   the  construction     i    a   railway  from    Gravenhurst 

J.  7^        through  Muskoka,  etc., to  the  east  shore  of  Lake  Nipisning, 

V.  and  thence  through  Algoma  to  Sault  Ste.  Marie,  etc.,  and 

VTORTH  ERN 

AND  Pacikio  that  the  defendants,  Hendrie  &  Co.,  are  railway  con- 
Jdnction  Rr.  tractors  ;  that  the  plaintiffs  held  timber  licenses  under  the 
Government  of  Ontario,  and  were  entitled  to  take  tho 
timber  from,  and  occupy,  the  limits  included  in  these 
licenses  to  the  exclusion  of  all  others  ;  that  in  the  autumn 
of  1884  the  defendants  entered  on  the  limits  and  cut 
down  and  removed  timber,  and  so  continued  to  do  for 
about  a  year,  and  laid  out  and  constructed  a  line  of  rail- 
way through  a  portion  of  the  limits  and  laid  rails  thereon, 
and  that  the  defendants  wrongfully  broke  and  entered 
upon  the  said  limits  and  deprived  the  plaintiffs  of  the  use 
thereof. 

The  railway  company  defends,  "  By  statute — Consoli- 
dated Railway  Act,  1879,  sect.  27.     Public  Act." 

The  defendants  Hendrie  &  Co.  in  their  defence  «ay 
that  they  were  contractors  under  the  railway  company 
who  represented  to  them  that  they  had  obtained  the  au- 
thority and  consent  of  the  Government  of  Ontario,  and 
of  all  others,  (if  any),  whose  consent  was  rev^uired,  to 
enter  upon  the  said  lands  and  they  claim  to  be  indemni- 
fied by  the  company. 

[88]  Issue  is  taken  by  the  plaintiffs. 

It  was  admitted  for  the  purposes  of  the  trial  that  the 
company  had  duly  filed  their  plans,  etc.,  under  the  Rail- 
way Act. 

No  cutting  or  conversion  took  place  after  December, 
1885.  The  railway  was  completed  in,  and  has  been  run- 
ning since  July,  1886.  The  action  was  commenced  on 
September  9th,  1886.  It  was  agreed  to  refer  to  a  referee 
the  question  of  damage,  if  the  defendants  were  liable, 
they  contending  they  were  not  liable  under  the  six 
months'  limitation.  ' 
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Thoro  was  also  to  bo  a  ref(!rence  as  to  timber  cut  out-         isw 

side  the  track  an<l  belts.  ,,  ^ 

"'"^  Mo  A  urn  bu 

It  ai)i>ear.s  from  the  iudfjmont  of  tho   learned  Judije    ,.,    '^'• 
that  tho  defendant's  entered  on  the  land  held  by  the  plain-  a^"'  T'acikio 
titis  iimler  license  in  tiie  autumn  ot  I.SS4,  and  that  they         Co. 
hiiilt  tho  railroad  ami  cut  ilown  and  used  timljor  on  the  q.  A."ontario. 
Hue,  ;uid  for  a  gnjat  distance  on  both  sides  of  it,  both 
^vithin  and  outside  the  six  rods  belt. 

None  of  the  trespasses  were  committed  within  six 
months  of  the  brin^ino-  the  action. 

The  learned  Judge  held  that  tho  six  months'  limit  was 
a  bar  to  everything  done  on  tlie  line  and  within  tho  six 
rods  belt. 

He  notices  an  objection  taken  by  the  plaintilis  that  the 
defendants  did  not  show  any  order  or  consent  of  the 
Ontario  Government  authorizing  them  to  enter  on  the 
land,  and  that,  therefore,  they  could  not  set  up  that  the 
damage  was  done  by  reason  ot  the  railway. 

Me  held  that  as  it  was  admitted  that  the  road  had 
heen  constructed  and  was  in  actual  operation  under  th© 
Dominion  Act  before  action  brought,  the  company  were 
entitled  to  the  protection  of  the  clause. 

He  was  of  opinion  that  the  Dominion  Statute  was  not 
ultra  vires. 

As  to  the  objection  that  tho  defendants  did  not  prove 
the  assent  of  the  Ontario  Government  to  enter  on  these 
lands,  it  may  bo  well  to  consider  it  in  the  first  instance, 
assuming  that  such  leave  was  necesi-ary. 

[89]  The  defendants  are  sued  as  a  railway  company 
under  a  Dominion  charter,  who  have  entered  on  this  land, 
laid  their  railway,  and  cut  timber,  etc. 

Tlie  plans,  etc.,  were  filed  in  June,   1885.      All   the 
cutting,  it  is  admitted,  was  before  Decembei',  1885.     The 
road  was  completed  and  in  running  order  in  July,  1886, 
and  the  action  brought  in  September,  1886. 
36 
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1890  It  seem.s  to  me  that  nt  tho  trial  of  tliis  action  this  cdiu. 

,,  ^        pany  wore  not  boiiiul  to  prove  the  as.seiit  of  Ontario.    Nd 

V.  proor  had  l^cen  orlored   that  hucIi  assent  Imd   not  lucn 

anoPacikic  g''f<nted.     It   was  said,  1  think,  by  counsel  on  the  ar^u- 

'^^'^^^Co^  '*''•  ment  before  ns,  that  thoi'e  was  no  such  assent,  but  the 

«   .  "r"    .    presence  of  counsel  for  the  Ontario  Govurnuient  betbre  us 
O.  A.  Ontario. 

under  the  statute,  K.S.O.  c.  44,  sect.  o5,  was  for  the  ])ur- 

IZl   ■   ■  pose  of  arguini,'  (juestions  as  to  "the  constitutional  validity 

of  any  Act  of  the  Parliament  of  Canada,  or  of  the  Le<,ns- 

lature  of  Ontario,"  and  upon  such  questions  the  Minister 

of  Justice  or  the  Attorney-General  may  be  heard,  "  uot- 

witlistandin(i[  that  the  Crown  is  not  a  part_y  to  the  action 

or  proceeding." 

Therefore  the  question  before  us  in  which  either  of  the 

Governments  was  concerned,  was  not  whether  such  an 

assent  had  or  had  not  been  given,  or  whether  or  no  the 

entry  of  the  railway   company  was  legal  or  illegal ;  it 

was  only  the  validity  of  the   enactment  or  any  clause 

thereof  that  was  in  question. 

It  soems  to  me  that  on  the  trial  of  such  a  case  as  tliis, 
it  was  not  necessary  for  the  defendants  to  prove  tlie 
assent.  It  might  be  different  if  the  plaintifis  had  thouglit 
proper  to  prove  as  part  of  their  charge  of  illegal  entry 
that  the  Ontario  Government  had  not  given  its  ass(,iit. 
A  court  trying  this  case,  with  a  chartered  railway  in  full 
operation  before  action  brought,  with  the  plans  duly  tiled 
etc.,  might,  I  think,  in  the  absence  of  any  proof  to  the 
contrary,  or  that  the  Ontario  G  'Vernment  had  ever  ob- 
jected or  interfered,  assume  ihet  the  railway  was  lawfully 
on  this  land — at  all  events  until  the  contrary  was  proved. 
It  could  hardly  be  imagined  that  the  Ontario  Govern- 
ment would  have  allowed  the  building  of  a  railway  run- 
[90]  ning  through  great  sections  of  their  ungranted  lands, 
without  action  on  their  part  to  restrain.  See  on  this 
point  the  late  case  in  the  Privy  Council,  North  Shore 
Railway  Co.  v.  Pion,{l). 

~~  (1)  14  App.  Oas.  612,  630. 
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I  Jo  not  think  that  there  is  any  dilieionco  of  o])inion        \m) 

in  this  court  as  to  the  right  of  persons  in  the  pUiintifts    j^j^,^ 

pORition,  as  licensees  of  the  Crown,  to  receive  conipensa-    ^t,^u^;^^.„j, 

tion  from  any  railway  company  entering  on  the  land  or  and  Pacikio 
,        .'  Junction  Hy 

taking  the  timber.  Co. 

The  practical  difficulty  arises  in  the  learned  trial  Judge  ^.  A.~(^tivri() 

holding  that  the  claim    is  barred  as   to  all  injuries  on        T~o  j 

the  line  or  within  the  six  rod   belt  l)y  the  lapse  of  six         

months. 

The  Dominion  Railway   Act,  K.  S.  C.  c.  109,  sect.  27, 

enacts  that  all  actions  or  suits  for  indemnity  for  any 

damage    or   injury  sustained  by   reason  of  the  railway 

sliall  be  commenced  within  six   months  next  after  the 

time  when  such  .supposed  damage  is  sustained,  or  if  there 

is  continuation  of  damage,  within  six  months  next  after 

the  doing  or  committing  of  such  damage  ceases. 

By  a  Dominion  .statute  in  1.S8S,  after  this  action  was 

commenced,    the    limitation    was   extended    to    twelve 

months. 

On  this    limitation   clause  two  questions  are   I'aised. 

1st.  That  the  trespass  and  injuries  complained  of  were 

not  within  the  .statute  as  not  being  occa.sioned  by  reason 

of  the  railway.     2nd.  The  much  wider  question  that  such 

a  limitation  was  ultra  vires  the  Dominion  Parliament 

who  cannot  prescribe  any  such   interference  with  civil 

rights.     If  the  first  of  these  objections  prevail,  it  will  be 

unnecessary  to  enter  on  the  larger  question. 

This  limitation  clause  had  been  the  law  of  the  land 

before  confederation,  and  is  continued  and  re-enacted  in 

the  general  Railway  Act  of  Ontario,  R.  S.  0.  (1877)  c.  165, 

sect.  34,  professing  to  follow  verbatim  the  like  clause  of 

C.  S.  C.  c.  66,  sect.  86.     This  Act,  and  the  last  Act  in 

1887,  professes  to  apply  to  railways  under  the  legislative 

authority  of  the  Ontario  Legislature,  and  those  authorized 

by  Acts  of  the  late  Province  of  Canada  since  the  30th  of 

August,  1861, 
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r91]  C.  S.  C.  c.  ()G,  professes  to  apply  to  all  railvvav- 
authorized  under  Acts  passed  since  1851,  and  under  any 
Act  passed  after  that  statute,  and  sect.  86  prescribes  the 
six  montlis'  limitation.  All  this  was  before  confedeia- 
tion.  Then  our  Ontario  Legislature,  in  their  Railway 
Act  in  1877,  adopts  this  clause  verbatim,  citing  it  as 
from  the  0.  S.  C.  c.  (i(>. 

By  the  British  North  America  Act,  sect.  129,  it  is  pro- 
vided that  all  laws  iu  force  in  Canada,  etc.,  shall  continue 
as  if  the  Union  had  not  been  made,  subject  to  be  re- 
pealed, etc. 

We  thus  find  the  six  months'  limitation  as  alwa3's  ex- 
isting and  merely  re-enacted  by  our  local  Legislature  as 
to  all  railways  over  which  they  had  authority.  We  are 
not  dealing  with  a  case  where  the  Provincial  Legislature 
altered  by  statute  an  existing  law  of  Canada,  so  far  as  it 
operates  in  Ontario.  HeoBobie  v. Temporalities  Board.  (1) 

When,  therefore,  we  find  the  Dominion  Act  using  the 
same  words  as  to  the  six  months'  limitation  as  api)eai'  in 
the  Consolidated  Statutes  of  Canada  and  also  in  the 
Ontario  Acts,  we  should  regard  them  as  simply  conform- 
ing to  the  law  as  existing  in  Ontario  applicable  to  rail- 
ways, and  not  as  adopting  some  new  limitation  or  bar  to 
the  rights  of  parties.  If  the  Dominion  Act  had  said : 
"subject  to  the  same  limitation  as  to  bringing  actions  for 
indemnity,  as  i)revails  in  Ontario,"  it  could  hardly  be  said 
that  there  was  any  attempt  at  interference  with  the 
local  laws. 

I  decline  discussing  auy  extreme  case  that  may  b<i 
suggested,  sucl;  as  a  total  l^ar  to  all  actions  for  Indemnit}'. 
It  will  be  time  enough  tc  consider  such  cases  when  we 
find  the  attempt  made  to  curtail  rights  beyond  the 
present  known  limit. 

[The  learned  Judge,  after  discussing  the  question 
whether  under  the  circumstances  of  this  case  the  injuries 

(1)  7  App.  Caa.  136 ;  ante  vol.  1,  p.  351. 
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complained  of  fell  within  the  words  "  damage  or  injury         isgo 
by  reason  of  the  railway,"  proceeded  as  follows,  p.  95  : — J         ^ 

If  it  be  necessary  to  decide  the  point  expressly,  I  am  v. 

bound  to  aay  that  I  think  the  Dominion  Parliament  had  ^nd  Pacific 
the  right  to  enact  any  reasonable  limitation  of  the  right '^'^^'™°^  ^^'• 
of  action  for  injuries.  -—    . 

The  subject  matter  of  this  charter,  viz. :  the  construe-  — 
tion  of  a  railway  declared  from  the  beginning  to  be  for  ^^'"^.l^i 
the  general  benefit  of  Canada,  was,  as  I  think,  wholly 
within  the  scope  of  Dominion  legislation,  and  conse- 
[90]  quently  wholly  without  the  range  of  Provincial 
enactment  as  emphatically  as  bankruptcy  and  insolvency 
or  bills  and  notes  :   Valin  v.  Lam/lois,  (1). 

The  carrying  into  execution  the  powers  granted  by  the 
charter  necessarily  trenched  largely  on  wnat  are  called 
civil  rights — the  taking  of  land,  etc.,  must  do  so. 

The  language  of  the  Privy  Council  in  disposing  of  the 
objection  taken  that  insolvency  legislation  trenched  on 
civil  rights  has  been  often  quoted  and  is  fully  applicable 
here  :  Gushing  v.  Duiyiiy,  (2)  : — 

"Pi'ocedure  must  necessarily  form  an  es.sential  part  of 
any  law  dealing  with  insolvency.  It  is  therefore  to  be 
presumed,  indeed  it  is  a  necessary  implication,  that  the 
Imperial  statute,  in  assigning  to  the  Dominion  Parlia- 
ment the  subjects  of  bankruptcy  a  .dinsolvency,  intended 
to  confer  on  it  legislative  jiower  to  interfere  with  pro- 
perty, civil  rights,  and  pre  .c  dure,  vithin  the  Provinces,  so 
flir  as  a  general  hiw  rolatin;;  to  those  subjects  nuight  affect 
them." 

These  words,  I  think,  apply  to  every  class  of  subjecv^; 
assigned  to  Dominion  legislation.  The  present  case  falls 
within  the  words  "such  works  as,  although  wholly 
situate  within  the  Province,  are  befoui  or  tt/^er  their  exe- 
<5ution  declared  by  the  Parliament  <.f  Canada  to  be  for  the 


(1)  6  App.  Caa.  115  ;  ante  vol.  1,  p. 
158. 


(2)  5  Ai.>i).  Oas.  409,  41?  :  ante  vol, 
1,  pp.  262,  2?':. 
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general  advantage  of  Canada,  or  for  the  advantage  of  two 
or  more  of  the  Provinces." 

The  expropriation  of  land  deals  largely  with  procedure, 
fixing  time,  place  and  manner  of  dealing  with  the  civil 
rights  of  owners,  and  numerous  provisions  are  necessarily 
to  be  found  to  work  out  the  system  common  to  most  rail- 
way creations. 

I  think  a  limitation  based  on  the  almost  universal 
course  of  legislation  in  Canada  cannot  be  justly  held  to 
be  without  the  powers  of  the  diarterers.  The  right  to 
pass  such  an  Act  as  this  to  incorporate  a  railway  to  run 
through  properties  in  Ontario  has  not  been  impugned. 
We  find  our  local  Leflfislature  in  1877,  and  again  in  1887. 
in  its  general  Railway  Acts,  specially  inserting  provisions 
giving  powers  to  arbitrators  valuing  lands  taken  by  a 
[97]  railway  either  under  the  Act  in  question  "  or  any 
Railway  Act  of  the  Dominion." 

I  consider,  in  short,  that  this  railway  was  a  work  as 
essentially  and  exclusively  a  subject  for  Dominion  legis- 
lation as  insolvency,  bills  or  notes,  etc. 

[The  remainder  of  the  judgment  is  omitted  as  not 
bearing  on  the  constitutional  question.] 

Burton,  J.  A. : — 

The  defendants,  the  railway  company,  are  incorporated 
under  an  Act  of  the  Dominion  Parliam-.  at,  and  derive 
whatever  powers  they  are  entitled  to  exercise,  under  it 
and  some  amendments  to  it. 

They  have  not  sought  for  nor  obtained  any  powers 
from  the  Legislature  of  the  Province,  and  the  acts  com- 
plained of  were,  as  they  allege,  committed  by  Ihem  in 
preparing  for  the  construction  of  their  line  of  railway 
through  lands  situated  in  this  Province. 

The  plaintiffs  held  the  lands  through  which  the  defend- 
ants subsequently  constructed  their  railway,  and  on 
which  the  timber  in  question  was  cut,  under  a  license 
from  the  Ontario  Goverment,  which  conferred  upon  them 
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the  right  to  the  exclusive  possession  of  the  lands  until  iggo 
the  issue  of  a  patent  from  the  Crown  to  a  purchaser,  and  ^"^ 
vested  in  them,  during  its  continuance,  the  right  to  the  v. 

timber  and  trees  which  were  cut  by  the  defendants.  and  Pacific 

[103]  The  learned  Judge  beluw  has  dealt  with  the  case '^"^^^^''o!  ^^' 


C.  A.  Ontario. 


in  three  aspects : — 

1st.  As  regards  the  trees  cut  upon  the  track  proper        

selected  by  the  company,  and  on  which  they  have  since        L  " 

constructed  their  railway. 

2nd.  The  trees  cut  upon  the  six  rod  belt  on  either  side 
of  the  track. 

3id  The  trees  cut  beyond  those  two  belts. 

As  to  the  last,  he  held  the  company  to  be  trespassers, 
and  ordered  a  reference  to  the  County  Court  Judge  of 
Lincoln  to  ascertain  the  damages,  and  as  to  the  other  two, 
he  held  the  action  barred,  not  having  been  brought  within 
six  months  as  provided  by  sect.  27  of  the  general  Rail- 
way Act  of  the  Dominion. 

The  point  mainly  argued  before  us  was  as  to  the  poAver 
of  the  Dominion  Parliament  to  limit  the  time  for  bring- 
ing actions  in  this  Province  in  respect  to  trespasses  of 
the  nature  complained  of — the  ordinary  limitation  being 
six  years. 

Assuming  for  the  present  that  this  section  of  the  Act  of 
Parliament  is  within  the  power  of  the  Dominion,  and 
that  the  construction  placed  by  my  learned  brothers  upon 
sect.  27  be  correct,  then  these  plaintilfs  are  wholly  with- 
out remedy  for  the  tim'^er  cut  over  a  strip  of  between 
four  and  five  miles  in  length  and  297  feet  in  width,  the 
six  months'  limitation  having  run  before  the  commence- 
ment of  the  action. 

[The  learned  Judge,  after  discussing  the  question 
whether  the  injuries  complained  of  came  within  the 
limitation  clause,  proceeded  as  follows,  p.  Ill : — ] 

If  the  view  I  have  already  expressed  as  to  these  defend- 
ants not  being  in  a  position  to  invoke  the  protection  of 
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1890        the  statute,  had  been  concurred  in  by  the  other  mcniljois 
McARTHtR    o^  ^^^  Court,  and  I  am  free  to  admit  there  is  room  for 

T^T    '•  doubt  upon  the  case,  I  should  have  been  onlv  too  pleased 

Northern  f  >  ^  i 

AND  PAciKrc  to  refrain  from  the  expression  of  any  opinion  upon  tlie 

JUN'OTION   Ry.  ,.  „      -,  .  '^  -   .,  1  '.     n  -.i     ,i       ,       i   • 

question  ot  ultra  vn-es,  and  it  was  chieny  with  that  object 
that  T  have  devoted  so  much  attention  to  the  other 
branches  of  the  case.  But  in  consequence  of  that  ditier- 
ence  of  opinion,  and  because  I  do  not  agree  with  soUiC  of 
my  learned  brothers  upon  this  point  also,  I  feel  it  right  to 
state  my  reasons  for  so  differing. 

Ifasallei  Hn  the  fourth  reason  against  the  appeal 
"  the  limitatii  n  *  '^cct.  27  necessarily'  forms  part  of  the 
legislation  afl'ectt  ^  railways  under  the  jurisdiction  of  the 
Dominion,"  I  concuue  at  once  that  it  must  be  within  tlie 
comjietence  of  that  Parliament  to  deal  with  it — the 
matter  would  not  be  arguable.  It  must  be  clear,  apart 
altogether  from  authorit}^  that  where  power  is  given  to 
a  particular  legislature  to  legislate  on  a  certain  subject, 
such  power  includes  all  the  incidental  subjects  of  legisla- 
tion which  are  necessary  to  cariy  it  into  eifect.  See 
[112]  Cushivg  v.  Bujniy,  (1).  The  grant  of  the  power  to 
legislate  necessai  ily  includes  everything  required  to  make 
the  legislation  efiectual. 

The  power  of  the  Provincial  Legislatures  to  deal  with 
railways  is  derived  from  that  sub-sect  of  sect.  92,  wdiioh 
gives  them  the  exclusive  power  to  deal  with  property  and 
civil  rights.  The  authority  of  the  Dominion  Parliament 
to  deal  with  them  is  not  among  the  specifie  and  enumer- 
ated poNvers  set  forth  in  sect.  01,  but  depends  upon  a  par- 
ticular construction  of  the  words  "  works  and  undertak- 
ings" in  sub-sect.  10  of  sect.  92,  and  the  exceptions  con- 
tained in  that  sub-section. 

If  that  particular  construction  is  correct,  then  the 
jurisdiction  arises  from  the  fact  that  it  is  one  of  the 
matters  not  coming  with  the  class  of  subjects  assigned 
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This  sub-section  has  given  rise  to  a  great  diversity  of  isoo 

opinion,  one  construction  being  that  the  true  meaning  to  '"""' 

be  attributed  to  these  words  is  that  they  refer  to  public  v. 

works  only,  whilst  another  is  that  conceding  that  they  do  an-o  Pacific 

apply   to  the  undertakings  controlled  by  private  compa-  ^''^^^i^^      " 

nies,  that  it  is  only  after  such  works  are  completed  and  _   *"J7"t    •, 

ill  operation  that  the  riglit  of  the  Dominion  to  legislate  ^     — 

arises,  and  that  in  the  meantime   power  must  be  nought  — L 
from  the  Local  Legislature  to  give  the  usual  powers  of 
exprojn'iation,   and    other   matters   connected   with  the 
construction. 

This  last  contention  receives  perhaps  some  confirma-. 
tion  when  we  come  to  the  last  exception  in  the  sub-section 
— viz.,  "  such  works  as  although  wholly  situate  within 
the  Province  are  before  or  after  their  execution  declared 
by  the  Parliament  of  Canada  to  be  for  the  general  advan- 
tage of  Canada."  If  by  this  is  intended  that  such  work  is 
immediately  upon  the  declaration,  even  though  not  com- 
menced to  be  executed,  placed  under  the  jurisdiction  of 
the  Dominion  Parliament,  it  involves  the  possiblity  of 
preventing  such  a  work  coming  into  existence  at  all,  if 
the  Parliament  happened  to  disapprove,  as  in  a  supposable 
case  it  might  do. 

[113]  If  it  is  clear  that  it  is  within  the  jurisdiction  of 
the  Dominion  Parliament,  nothing  can  be  urged  against 
its  refusal  to  allow  the  work  to  proceed,  but  putting  this 
as  a  test  of  the  extent  of  the  power  to  assume  jurisdic- 
tion, the  anomalous  result  is  possible  that  in  place  of  a 
work  authorized  by  the  Local  Legislature  being  brought 
under  the  jurisdiction  of  the  Dominion  Parliament,  which 
is  what  the  section  contem[)lates,  there  can  be  no  such 
work. 

These  considerations  would  seem  to  lead  to  the  conclu- 
sion that  even  if  luorks  include  private  undertakings  of  a 
quasi  public  character,  it  is  only  as  completed  works 
that  the  right  to  legislate  arises, 
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With  these  matters,  however,  we  have  no  concern  at 
present.  It  is  perhaps  unfortunate  that  matters  involving 
such  large  interests  had  not  before  this  come  up  for 
adjudication  and  final  settlement.  The  questions  arose 
incidentally  in  Foran  v.  Mclntyre,  (1)  and  Booth  v. 
Mclntyre,  (2)  but  those  cases  went  off  upon  another  point. 

Our  enquiry  is  confined  to  the  one  point,  viz.,  that 
conceding  the  right  of  the  Dominion  to  deal  with  railways 
of  this  kind,  whether  it  had  power  to  deal  with  a  matter 
of  procedure,  which  "  the  limitation  of  actions  "  undoubt- 
edly is. 

No  inference  in  favour  of  such  a  power  can  be  drawn 
from  thf  fact  that  the  old  Province  of  Canada  in  its  rail- 
yfny  A't.. .  nacted  such  provisions  ;  having  plenary  powers 
not  only  over  railways  but  generally  over  property  and 
ci'.  ii  lif^^ts,  V^  y  had  an  undoubted  right  to  pass  such  a 
law. 

I  apprehend  that  if  the  right  of  the  Province  to  author- 
ize the  construction  of  railways  had  been  derived  solely 
from  sub-sect.  10  of  sect.  92,  the  exclusive  power  to  deal 
with  '•'  property  and  civil  rights "  being  vested  in  the 
Dominion,  this  point  would  never  have  arisen. 

At  the  time  of  these  trespasses  the  period  of  limitation 
under  both  systems  of  legislation  was  the  same,  although 
the  Dominion  Parliament  has  since  altered  its  limitation 
to  twelve  months.  The  question  in  itself  is  unimportant, 
[114]  but  it  is  of  the  gravest  importance  and  absolutely 
necessary  to  the  practical  working  of  the  federation  system 
that  the  line  of  demarcation  between  the  powers  of  the 
two  legislative  bodies  should  be  strictly  and  clearly  drawn. 

It  would  savour  of  pedantry  to  refer  at  any  length  to 
the  rules  laid  down  by  the  Privy  Council,  and  so  fre- 
quently invoked  as  the  proper  guides  in  the  interpretation 
of  the  British  North  America  Act,  as  to  the  distribution 
of  these  legislative  powers ;  but  to  make  an  application 


(1)  45  U.  0.  Q.  B.  288. 


(2)  31  U.  0.  C.  P.  183. 
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let  us  take  by  way  of  illustration  the  subject  "  Bills  of        1890 
Exchange  and  Promissory  Notes."     ]iut  for  their  being    mcAuthcr 
specifically  enumerated  in  sect.  91,  they  would  fall  within    nqj,^' , 


RN 


tlie  exclusive  jurisdiction  of  the  Province,  under  the  power  and  Pacific 

Junction  I^y 
ffiven  to  them  to  deal  with  property  and  civil  rights.    This,         Co. 

uncontrolled  by  the  exception  of  sect.  91,  would  include  c.  A.~oiitario. 

all  contracts,   as  it    would   include    procedure   in   civil  „  ..      t  a 

actions.  — 

When  we  refer  to  sect.  91  we  find  this  particular  con- 
tract excepted,  the  exclusive  right  to  legislate  upon  it 
being  given  to  the  Dominion.  The  Parliament  of  the 
Domiilion  therefore  has  the  most  complete  and  absolute 
power  to  deal  with  this  description  of  contract  to  the 
exclusion  of  the  Pj-ovince.  Adopting  the  same  test  when 
dealing  with  the  question  of  procedure,  the  only  excep- 
tion that  we  find  is  in  those  provisions  which  enable  the 
Dominion  to  establish  con^  ts  of  its  own,  as  for  instance 
bankruptcy  and  insolvency  and  maritime  coui'ts.  With 
these  exceptions  the  power  to  deal  with  procedure,  in- 
cluding the  power  to  limit  the  time  for  bringing  any  action* 
is  vested  exclusively  in  the  Local  Legislatures,  and  this 
view  is  strongly  confirmed  when  we  refer  to  sect.  94, 
which  empowers  the  Dominion  Parliament  to  make  pro- 
vision for  uniformity  of  any  laws  relative  to  property 
and  civil  rights,  and  to  the  pi'ocedure  of  the  courts,  only 
on  the  consent  of  the  Provinces. 

When  therefore  we  find  a  Parliament  whose  powers  do 
not  extend  to  deal  with  property  and  civil  rights,  except 
in  the  instances  specifically  enumera*'od,  it  is  diflScult  to 
suggest  a  reason  for  the  validity  of  the  exercise  of  the 
power  in  the  present  case 

[llo]  It  is  not  without  significance  that  the  railway 
companies  under  Dominion  jurisdiction,  have  sought  and 
obtained  from  the  Local  Legislature  powers  to  enforce 
the  attendance  of  witnesses  before  arbitrators  appointed 
to  ascertain  the  compensatiori  under  the  Railway  Act, 
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1890        and  to  give  an  appeal  against  the  award  of  the  aibitra- 

MoArthdu    ^^^^ — ^^y  ^^  ^^^  passed  in   1874,  and  now  to   be  found 

^-      ,    in  the  Revised  Statutes — these  being  matters  of  procedure 

AND  Pacific  with  which  the  Dominion  Legislature  has  no  power  to 
'Junction  Ry.  ,      , 
Co.         deal. 

'C.  A.  Ontario.      I  am  of  the  opinion,  therefore,  that  the  power  to  limit 
BurtonTj.  A.  ^^^  period  for  bringing  an  action  of  this  nature  rests  ex- 
clusively  with  the  Local  Legislature. 

Whether,  as  the  respondents  suggest,  it  might,  as  a 
matter  of  policy,  be  better  to  have  one  uniform  law  of 
^imitations,  as  regards  railways  under  the  jurisdiction  of 
the  Dominion,  cannot  affect  the  legal  question,  but  as  one 
of  convenience  or  inconvenience,  much  may  be  said  in 
favour  of  the  view  that  it  is  highly  undesirable  to  liave 
two  distinct  periods  of  limitation  for  the  same  description 
of  injury  in  the  same  Province,  whereas  it  can  be  of  little 
importance  to  the  railway  companies  whether  the  periods 
of  limitation  differ  in  the  various  Provinces. 

For  these  reasons  I  am  of  opinion  that  the  judgment 
below  is  erroneous,  and  that  the  appeal  should  be  allowed 

OSLER,  J.  A.  : — 

The  defendants  are  a  railway  company,  incorporated 
by  several  Acts  of  Parliament  for  the  purpose  of  con. 
structing  a  railway  from  Gravenhurst  to  Callendar.  The 
line  of  railway  was  surveyed  and  the  map,  or  plan,  and 
book  of  reference  mentioned  in  the  consolidated  Railway 
Act  were  duly  filed  in  the  proper  office,  as  required  by  law, 
before  the  defendants  proceeded  with  the  construction  of 
the  road.  The  plaintiffs  were  then  holders  of  timbei' 
licenses  from  the  Ontario  Government  embracing  part  of 
the  territory  through  which  the  defendants'  line  of  railway 
extended,  and  this  action  is  brought  to  recover  damages 
[116]  for  timber  cut  by  the  defendants  within  the  plain- 
tiffs' license  limits  ;  (1)  on  the   line  of  the  railway  ;  (2) 
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within  a  belt  of  six  rods  on  either  sid(?  thereof  ;  and  (3)         l890 

outside  the  six  rod  belt.     The  plaintifi's  rii,dit  to  recover  j^roAui 

tor  anything  thoy  can  prove  themselves  entitled  to  under    j^.^ 

tlie  third  head  of  diunatjes  is  not  in  dispute,  and  as  re-  '\><'"  I'a'  nn; 

,7  1111  .TiNcrioN  Kv. 

ifiirds  the  other  two  it  is  conceded   that  the  acts  com-         Co. 

plained    of   were  done  on    the  defendants'  right   of  way  c.  a.  OnUrio. 

(hiring'  the  course  of  construction,  and   lor  the  purpose    o^i^^iTTr  a 

of  tlic  construction  of  the  railway,  and  in  felling  trees  on         — 

each  side  of   the  railway  in  exercise  of  the   powers  con- 

ferr.'il  by  sect.  ()  (12)  of  the  general  Railway  Act. 

The  substantial  questions  are  (1)  whether  the  limitation 
of  time  mentioned  in  sect.  27  of  that  Act  applies  so  as  to 
prevent  a  recovery  in  respect  of  these  items  of  the  claim, 
the  defendants'  acts  which  caused  the  damage  having 
been  committed  more  than  six  months  before  the  com- 
ineiicemont  of  the  suit  ;  if  so  (2)  whether  that  section  is 
ultra  vires  the  Parliament  of  Canada  as  infringing  upon 
the  domain  of  property  and  civil  rights. 

[The  lenrned  Judge,  after  considering  whether  the 
limitation  clause  applied  in  the  present  case,  proceeded 
as  follows,  p.  123  : — ] 

The  remaining  question  relates  to  the  power  of  Parlia- 
ment to  enact  sect.  27,  which  being  a  sort  of  clau^ie  of 
limitation,  infringes,  as  it  is  said,  upon  the  exclusive  right 
of  the  Provincial  Legislature  to  make  laws  in  relation  to 
property  and  civil  rights  in  the  Province.  Having  regard 
to  the  history  and  object  of  this  clause,  and  to  the  prin- 
ciples enunciated  in  Valin  v.  Langlois  (1) ;  and  Cashing 

[124]  v.  Dupuy  (2),  which  have  been  so  frequently  quoted 
that  it  is  needless  here  to  repeat  them,  I  am  clearly  of 
opinion  that  it  is  not  ultra  vires. 

The  constitutional  Act  invests  Parliament  with  the 
exclusive  power  to  make  laws  in  relation  to  such  a  com- 
pany as  the  defendant  railway  company,  and  also  for  the 


(1)  5  App.  CaB.  115  ;  3  Can.   S.  0.  R. 
1 ;  ante  vol.  1,  p.  158, 


(2)  5  App.  Caa,  409  ;  atitc  vol.  1, 
p.  252. 
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incorporation   of  companies  with  other  than  provincial 
objects.     A  provision  similar  to  sect.  27  has  formed  part 
of  the  system  of  railway  lej.jislation  both  in  the  special 
and  general  railway  Acts  of    this  Province,  and  I  think 
of  other  Provinces  of  the  Dominion,  prior  and  snbsoquent 
C.  A.'oi^tario.  to  confedeiation,  and  it  may  also  be  found  in  the  Englij^h 
special  railway  Acts.     It  is  not  a  mere  arbitrary  pro- 
vision  foreign  to  the  scope  and  object  of  tliis  class  of 
Acts,  but  rests  upon  a  principle  according  to  which  the 
legislature,  not  only  in  this  country  but  in  England,  lias     ' 
been  accustomed,  in  the  case  of  Acts  for  the  construction 
and  carrying  on  of  railways  or  other  works  or  undertak- 
ings, to  provide  that  claims  against  the  company  for 
injuries  arising  out  of  the  execution  of  the  large  powers 
entrusted   to   them,   shall    be   promptly    brought  to  an 
examination. 

That  principle,  as  stated  by   Lord   EUenborough,  in 
Gahy  v.  The  IVilts  ^t'  Berks  Canal  Co.  (1),  is  that  it  is  not 
just  that  the  company  should  be  visited  for  its  acts  alter 
any  great  lapse  of  time,  for  as  they  are  a  fluctuating  body, 
what  may  be  just  to-day  may  not  be  so  at  a  future  period, 
It  might  be  visiting  the  transgressions  of  one  set  of  per- 
sons upon  the  heads  of  others  not  connected  with  the  acts. 
Wherefore   the   legislature   has   reasonably  limited  the 
period  of  action.     Similar  observations  are  to  be  found 
in  other  cases  which  I  have  already  referred  to.  Another 
object,  no  doubt,  was  that  actions  which  might  involve 
nice  enquiries  as  to  whether  the  company  had  exactly 
followed  or  had  exceeded  the  powers  entrusted  to  them, 
should  be  brought  while  the  damage  was  recent  and  the 
facts  within  the  knowledge  of  the  parties. 

It  seems  to  me  impossible  to  say  that  a  clause  of  the 
nature  of  that  we  are  now  considering  is  not,  for  the 
[125]  above  and  other  reasons  which  might  be  suggested, 
well  within  the  competence  of  Parliament  to  pass  in  order 


(1)  3  M.  &  S.  580. 
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to  le<,'islate  generally  and  cffectuallv  on  a  subject  within         l^''0 
its  exclusive  powers,  even  though  it  may,  to  some  extent,    MoAuthiu 
trench  upon  the  subject  of  property  and  civil  rights.  The    Nouthkun 
argument  which  strikes  at  the  validity  of  this  clause  j'^,^.j'T,y,^'*'^"'jj'(.^ 
attacks  also  the  power  of  Parliament  to  pass  the  compen-        ^^ 
sation  clause  and  others  relating  to  the  compulsory  acqui-  0.  A.  Ontario, 
sition  of  land  by  railway  companies,  and  pushed  to  its  Osler,  J.  A. 
legitimate  conclusion,  I  am  not  sure  that  as  to  any  cor- 
poration  within  the  legislative  domain  of  Parliament,  it 
would  not  leave  to  Parliament  merely  the  power  to  create 
a  naked    corporation,   which    must   acquire    (if  it  can) 
most  of  its  useful  powers  and  protective  enactments  from 
a  Local    Legislature.     I   refer  to  Smith  v.   Merchants' 
Bank  (1);  Doyle  v.  Beli  (2);  Pomeroy's  Constitutional  Law, 
sects.  437,  488. 

[The  remainder  of  the  judgment  is  omitted  as  not  bear- 
ing on  the  constitutional  question.] 

Maclennan,  J.  A. : — 

The  question  in  this  appeal  is  whether  the  plaintiffs' 
action  is  barred  by  sect.  27  of  the  Dominion  Railway 
Act,  1879,  42  Vict.  c.  9,  (R.  S.  C.  c.  109.) 

The  learned  trial  Judge  held  that  the  cutting  of  the 
timber  having  been  completed  at  the  end  of  the  year  1885, 
and  the  action  not  having  been  brought  within  six 
months  thereafter,  it  was  too  late. 

The  contention  of  the  appellants  before  us  was  that 
the  section  in  question  is  ultra  vires  the  Dominion  Par- 
liament, and  that  if  not  it  is  inapplicable  to  the  circum- 
stances of  this  case. 

I  have  come  to  the  same  conclusion  as  my  learned 
brother  Burton,  that  the  appellants  are  right  in  both  these 
contentions,  and  I  agree  substantially  in  his  reasons. 

It  was  taken  for  granted  on  the  argument,  that  Parlia- 
ment could  not  only  incorporate  railway  companies,  that 

(1)  28  Grant  629;  ante  vol.  1,  p.  828.     (2)  11  App.  Rep.  326 ;  ante  vol.  3,  p.  297. 
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If'-'O        in,  could  if'ive  them  corporate  capacity,  or  the  power  to 

McAuTinii   act  as  an  individual  nii^dit  act,  but  could  alsosot'ar intcr- 

^  ouTHKUN-    fere  with  property  and  civil  rii^dits  in  the  Province  as  to 

.i'r\''Ti<>N  "iiv.  co'»ft>''  upon  sucli  companies  the  power  of  expr()])riatin(,' 

^"-         land,  f»nd  other  powers  which   nuufht    be    necessary   to 

C.  A.  Ontario,  enable  them  to  carry  out  their  undertaking,'.     But  it  was 

Miioltmnan,    Contended  that  a  limitation  clause  such  a-s  that  in  quos- 

tion  was  not  necessary,  and  was  therefore  beyond  the 

power  of  Parlian\ent. 

it  was  urged  upon  us  as  a  proof  that  such  a  clause  was 
[127]  necessarj',  tliat  it  had  formed  part  of  the  railway 
legislatiou  of  the  old  Province  of  Canada  from  the  year 
1851  until  confederation,  and  was  adopted,  and  has  neon 
retained  by  the  Province  of  Ontario  to  the  present  time, 
in  the  case  of  railways  incorporated  by  the  Province; 
and  besides  that  it  has  also  rightly  or  wrongly  been  one 
of  the  clauses  of  the  Dominion  Railway  Act  since   1SG8. 

I  think  this  argument  would  have  been  entitled  to  a 
good  deal  of  weight  if  the  same  thing  had  been  done  in 
other  countries.  If  such  a  clause  were  reasonably  neces- 
saiy  foi'  railways,  we  should  expect  to  find  it  in  the  rail- 
way legislation  of  the  mother  country  and  of  the  United 
States.  But  I  have  not  been  a1)le  to  find  that  it  has  been 
adopted  either  in  England  or  in  any  of  the  States  of  the 
Union,  and  so  I  think  no  safe  inference  can  be  drawn 
from  the  enactments  referred  to. 

The  Dominion  Parliament,  by  its  Railway  Act  of  188S- 
has  changed  the  period  of  limitation  from  six  months,  as 
it  has  been  in  this  country  for  nearly  forty  years,  to  one 
year,  thus  indicating,  as  I  think,  that  the  proper  period 
is  a  purely  arbitrary  matter,  and  one  that  cannot  be  fixed 
upon  any  grounds  or  reasons  peculiar  to  the  nature  of 
railwaj's  or  railway  companies.  I  am  myself  unable  to 
perceive  any  reason,  and  none  was  suggested  to  us,  for 
shortening  the  period  for  enforcing  such  claims  against  a 
railway  company  which  would  not  be  equally  applicable 
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to  similar  claims  against  any  other  kind  of  company,  or        isoo 
against  any  of  her  Majesty's  subjects,     1  think  the  clause    McAuthuk 
an  unnecessary  interference  with  the  law  of  property  and    nort'hkrn 
civil  rights  in  the  Province,  and  that  it  is  therefore  not  j'^^'^'^^'^^J"  p^ 
within  the  powers  of  Parliament :  Citizens  Ins.  Co.  v,        ^^l 

Parsons.  (1)  C,  A,  Ontario. 

[The  remainder  of  the  judgment  is  omitted  as  not  bear-    Mnelennan, 
ing  on  the  constitutional  question,] 

(\)  7  App.  Cas,  96 ;  ante  vol.  1,  p. 
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March  4      Criminal  laiv  and  procdure 


Regina  V.  Wason. 

{Reported  17  App.  Rep.  (0nt.)S21.] 


B.  N.  A.  Act,  sect.  91,  svh-s.  21— 
51  Vict.  c.  S2  {0.)—53  Vi't.  c.  15  (0.) 


An  Act  of  the  Ontario  Legislature  provided  that  no  person  should, 
without  written  notice,  sujiply  to  a  cheese  or  butter  manufactory 
milk  in  any  way  adulterated  or  from  which  cream  had  been  taken, 
and  imposed  certain  penalties  for  violation  of  the  Act :  hell, 
reversing  the  judgment  of  the  Queen's  Bench  Division,  that  this 
Act  was  not  an  Act  dealing  with  criminal  law  within  the  meai.in^' 
of  sub  sect.  27  of  sect.  91  of  the  British  North  America  Act,  and 
was  intra  vires  of  the  Provincial  Legislature. 

An  Act  of  the  Ontario  Legislature  respecting  appeals  on  prosecu- 
tions to  enforce  penolties  and  punish  oflfences  under  Provincial 
Acts  was  held  not  to  be  legislation  dealing  with  criminal  pro- 
cedure within  the  meaning  of  the  above  sub-section,  and  to  be 
intra  vires. 

This  was  an  appeal  from  the  judgment  of  the  Queen's 
Bench  Division,  reported  17  Ont.  Rep.,  58,  post.  p.  (jl3. 

The  defendant  was  convicted  under  the  "  Act  to  pro- 
vide against  frauds  in  the  supplying  of  milk  to  cheese  or 
butter  manufactories,"  51  Vict.  c.  32  (0),  of  sending  to  a 
cheese  factory  at  the  village  of  Warsaw  milk  from  which 
the  cream  had  been  partially  removed,  and  was  fined  S-0 
and  costs,  and  in  default  of  payment  was  ordered  to  be 
committed  to  gaol  for  tea  days.  The  conviction  was  re- 
moved by  certiorari  into  the  Queen's  Bench  Division 
and  on  the  4th  of  February,  1889,  was  by  that  Court 
quashed  on  the  ground  that  the  Act  in  question  was  ultra 
vires. 

The  Act  provides  by  section  1  that  no  person  shall 
knowingly  and  wilfully  sell,  supply,  bring  or  send  to  a 
{222]  cheese  or  butter  manufactory,  etc.,  milk  diluted 
with  water,  or  in  any  way  adulterated,  or  milk  from 
*Frctent :— Hagartt,  C. J.O.,  and  Burton,  Osleb  and  Maclvnnan,  JJ.A. 
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which  cream  has  been  taken,   etc.,  without  distinctly 
notifying  in  writing  the  owner  or  manager,  etc.,  that  the 
milk  so  sold,  etc.,  has  been   so   diluted   with    water   or 
adulterated,  or  had  the  cream  so  taken  from  it,  etc.,  and  q  A.~Ontario. 
by  sect.  4  that  any  person  who  violates  any  of  the  pro-    yt^^^.nt 
visions  of  the  Act  shall  upon  conviction  before  any  justice        — 
or  justices  of  the  peace  forfeit  and  pay  a  sum  of  not  less 
than  $5  nor  more  than  $50,  together  with  the  costs  of 
prosecution,  and  in  default  of  payment  shall  be  liable  to 
be  committed  to  gaol  with  hard  labour  for  any  period  not 
exceeding  six  months,   unless   the  penalty  and  costs   be 
sooner  paid.     Section  5  provides  that  the  owner  or  man- 
ager of  a  clieese  or  butter   manufactory  may   have  any 
milk  sold  or  supplied  to  the  manufactory  tested. 

By  52  Vict.  c.  15  (0),  assented  to  on  the  23rd  of  March, 
1889,  it  is  provided  that  an  appeal  to  the  Court  of  Appeal 
shall  lie  from  a  judgment  or  decision  of  the  High  Court, 
or  a  Judge  thereof,  upon  any  application  to  quash  a  con- 
viction made  under  a  statute  of  the  Legislature  of  On- 
tario creating  an  offence  punishable  by  summary  con- 
viction before  a  justice,  provided  that  the  Attorney- 
General  for  Ontario,  or  the  Attorney-General  for  Canada, 
certifies  his  opinion  that  the  decision  involves  a  question 
on  the  construction  of  the  British  North  Anieiica  Act, 
and  that  the  question  is  of  sufficient  importance  to  justify 
the  case  being  appealed  ;  and  certain  provisions  are  made 
as  to  the  steps  to  be  taken  in  bringing  on  the  appeal  for 
hearing. 

Under  the  provisions  of  this  Act  the  Attorney-General 
for  Ontario  certified  that  he  was  of  opinion  that  the  de- 
cision of  the  Queen's  Bench  Division  in  this  case  involv.'d 
a  question  on  the  construction  of  the  British  North 
America  Act  of  sufficient  importance  to  justify  the  c^se 
being  appealed  to  tlie  Court  of  Appeal,  and  an  appeal  was 
accordingly  taken,  and  came  on  to  be  heard  before  this 
Court  on  the  17th  of  October,  1889. 
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[223]  The  respondent  took  the  prelimiuary  objection 
that  there  was  no  right  of  appeal,  the  Act  assuming  to  give 
Wason.      that  right  of  appeal   being  ultra  vires,  and  the    Court 
C.  A.~Ontario.  directed  that  this  question  should   be  argued  with  the 
appeal  on  the  merits. 


Statement. 


E.  Blake,  Q.  C,  (with  him  Irving,  Q.  C.,)  for  the 
appellant.  In  order  to  properly  decide  the  matters 
involved  in  this  appeal  it  is  necessary  to  bear  in  mind 
propositions  almost  axiomatic  as  to  the  proper  way  lew 
questions  arising  under  the  constitutional  Act,  The  first 
is  that  all  reasonable  presumptions  are  to  be  made  in 
favour  of  the  validity  of  the  Act  in  question.  If  one 
available  construction  will  maintain,  while  another  will 
destroy  it,  the  former  is  to  be  chosen.  An  example  of 
this  is  to  be  found  in  the  case  of  City  of  Frederidon  v. 
The  Queen,  (1).  where  the  title  and  preamble  of  an  Act 
were  rejected,  as  indicative  of  a  legislative  object  said  to 
be  ultra  vires,  while  the  enacting  clauses  were  upheld, 
they  being  within  the  authority  of  Parliament  under  its 
power  to  regulate  trade  and  commerce.  Then  it  is 
necessary  also  in  the  consideration  of  the  constitutional 
Act  to  look  even  more  closely  than  commonly  at  the  whole 
law,  to  avoid  detached  views  and  the  microscopic  investi- 
gation of  isolated  words  and  phrase«.  It  is  also  clear  that 
all  powers  reasonably  required  in  order  to  the  full  execu- 
tion of  powers  specifically  given  are  to  be  liberally  implied. 

Now  the  efficacy  of  all  laws  depends  upon  their  sanc- 
tions, A  law  without  a  sanction  is  brutum  fulmen,  so 
that  the  power  to  make  a  law  would  necessarily  imply  a 
power  to  provide  for  the  enforcement  of  the  law  and  for 
the  execution  of  the  sanction.  It  is  true  that  in  the 
British  North  America  Act  there  is  the  express  power  to 
affix  certain  sanctions,  but  this  power  was  given  ex  majori 
cautela,  and  it  is  clear  that  in  addition  to  this  expressed 
(1)3  Can.  S.  0.  R.  605  ;  ante.  vol.  2,  p.  27. 
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power  further  power  must  be  implied.  In  cases  of  divided 
sovereignties,  such  as  ours,  it  would  seem  to  be  the  obvious 
course  to  assign  to  each  sovereignty  its  own  adequate 
and  independent  measure  of  executive,  legislative,  and^  sTo^t  ' 
[224]  judicial  power  so  as  to  make  each  complete  in  itselfi  — 
but  this  plan  has  not  in  our  constitution  been  followed.  — 
The  bulk  of  the  whole  subject  of  public  justice  goes  to 
the  Province,  and  to  the  Dominion  the  appointment  and 
payment  of  the  Judges  and  legislation  relating  to  criminal 
law  and  criminal  procedure,  but  not  including  the  organ- 
ization of  Courts ;  so  that  vstopping  here,  there  might  be 
an  ab.solute  failure  of  the  execution  of  the  Dominion  laws, 
because  the  Province  might  through  carelessness  or  design 
omit  to  create  a  Court  with  the  requisite  jurisdictioni 
t'hus  leaving  the  law  a  dead  letter.  To  avoid  this  con- 
tingency the  Dominion  was  authorised  to  erect  additional 
Courts  for  the  better  execution  of  its  laws.  The  reason- 
able conclusion  is  that  the  Provinces  were  not  to  be  left 
defenceless  and  that  they  also  have  power  to  complete 
and  execute  their  laws  irrespective  of  Dominion  action. 
It  is  clear  that  the  contemplated  range  of  provincial  laws 
must  be  very  wide  indeed.  The  Provinces  have  power  to 
deal  with  nearly  all  things  touching  the  rights  and 
relations  of  men,  and  to  any  law  within  that  range  may 
attach  highly  penal  sanctions.  It  is  true  that  "  criminal 
law,"  whatever  that  may  be  interpreted  to  mean,  is  reserved 
from  their  control ;  but  it  cannot  be  contended  that 
everything  that  (was  punishable  under  the  laws  as  they 
stood  at  the  date  of  confederation  then  became  Dominion 
criminal  law.  The  true  principle  is  that  a  law  which,  if  it 
had  not  then  been  already  passed,  could  have  been  there- 
after passed  by  the  Provinces,  would  not  become  Dominion 
criminal  law  at  the  time  of  confederation.  It  is  obvious 
that  the  Province  can  if  it  thinks  tit  attach  to  laws  within 
its  competence  sanctions  not  only  such  as  are  generally 
appropriated  to  civil  injuries,  but  such  as  are  ordinarily 
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1890  restricted  to  criminal  matters,  and  is  not  restricted  to 
Regina  mere  legislation  for  the  ])urpose  of  providing  satisfaction, 
Wason.  restitution,  or  compensation,  to  an  individual  aggrieved. 
"  Criminal   law,"  therefore,  as  used   in  sect.  91    of  the 


C.  A.  Ontario. 
Argument. 


Ill 


constitutional  Act  cannot  bo  interpreted  in  its  widest 
sense  unless  we  destroy  a  very  large  proportion  of  the 
[225]  powers  intended  to  be  given  to  the  Provinces  by 
sect.  92.  The  jurisdiction  of  the  Provinces  and  the 
IJominion  overlap.  The  Dominion  can  declare  anything 
a  crime  but  this  unly  so  as  not  to  interfere  with  or 
exclude  the  powers  of  the  Province  of  dealing  with  the 
same  thing  in  its  civil  aspect,  and  of  impo.sing  sanctions 
for  the  observance  of  the  law  ;  so  that  though  the  result 
might  be  an  inconvenient  exposure  to  a  double  liability 
that  possibility  is  no  argument  against  the  right  to 
exercise  the  power.  The  Act  now  in  question  must  be 
regarded  as  simply  an  Act  relating  to  "  property  and 
civil  rights  within  the  Province  "  with  certain  provisions 
as  to  sanctions  necessary  in  order  to  enable  the  Act  to  be 
properly  enforced,  and  cannot  be  said  to  be  an  Act  relating 
to  criminal  law,  at  any  rate  within  the  meaning  of  the 
constitutional  Act.  The  provisions  of  the  Act  show 
clearly  that  this  is  its  end.  It  deals  only  with  the 
particular  trade  or  business,  and  only  with  contracts 
between  individuals,  and  does  not  deal  at  all  with  a  wrong 
against  the  community  which  could  in  the  ordinary  sense 
of  the  word  be  looked  upon  as  criminal.  If  this  Act  is 
not  legislation  relating  to  "  criminal  law "  within  the 
meaning  of  sect.  91,  then  the  Act  by  which  the  right  of 
appeal  is  given  is  not  an  Act  relating  to  "  criminal  pro- 
cedui  e  "  within  the  meaning  of  that  section.  The  obvious 
intent  of  that  section  was  to  provide  for  the  creation  of 
a  common  criminal  law,  and  there  could  not  have  been 
any  intent  to  hand  over  to  the  Dominion,  entrusted  only 
with  Dominion  concerns  and  authority,  the  exclusive 
authority  to  create  procedure  for  the  execution  of  purely 
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local  laws.    The   power  to  legislate   upon  a  particular        1890 
subject   includes   the    power   to   provide   the   necessary      Rkoina 
procedure   for   the   execution    of   the  law :    Gushing  v.      Wason. 
Diivuy ;  (1)  Pope  v.  Griffith  (2) ;  Ex  parte  Duncan  (3) ;  q  A.~o^tario. 
Page  v.  Griffith  (4) ;  Cote  v.   Chauveau  (5) ;    Regina  v. 
Boardman  (6) ;  Regina  v.  Lawrence  (7). 

(^Irving,  Q.  C,  was  proceeding  to  argue  certain  techni- 
[226]  cal  objections  to  the  validity  of  the  conviction 
when  these  objections  were  withdrawn  by  the  respondent.) 

E.  B.  Edwards,  for  the  respondent.  This  Act  is  clearly 
an  Act  relating  to  criminal  law.  Certain  thing's  are 
defined  to  bo  offences  and  certain  punishments  are 
imposed  for  these  offences.  The  Act  itself  relates  to 
private  rights  to  a  certain  extent,  but  many  other  Acts 
admittedly  part  of  the  criminal  law  deal  in  the  same 
manner  with  private  offences  and  not  with  public  wrongs 
as  for  instance ;  the  Malicious  Injuries  to  Property  Act, 
the  Libel  Act,  etc.  The  expression  "  criminal  law "  in 
sect.  91  must  be  interpreted  as  applying  to  criminal  law 
as  then  recognized,  that  is  to  all  matters  which  were 
offences  at  that  time  under  any  statutes  then  in  force- 
Under  the  adulteration  Act  in  force  at  the  time  of 
confederation  a  matter  of  the  kind  now  in  question  was  a 
criminal  offence,  and  at  the  time  of  confederation  the 
Dominion  assuaied  jurisdiction  over  that  particular 
offence  so  that  the  Province  cannot  now  come  in  and  deal 
with  the  same  offence  and  affix  a  penalty.  The  Dominion 
having  declared  a  certain  act  to  be  a  crime,  the  jurisdic- 
tion of  the  Province  is  for  ever  excluded.  At  any  rate 
this    offence  would  be  punishable  under  R.  S.  C.  c.  173, 

(1)  5  App.  Cas.  409 ;  ante  vol.  1,  p.  (4)  17  L.  0.  Jurist,  302  ;  ante  vol.  2i 
252.  p.  308. 

(2)  IG  L.  C.  Jurist,  169  ;  ante  vol.  2,  (5)  7  Quebec  Law  Rep.  258 ;  ante  vol. 
p.  291.  2,  p.  311. 

(3)  16  L.  C.  Jurist,  188 ;  ante  vol.  2,  (6)  30  U.  C.  Q.  B.  553 ;  ante  vol.  1, 
p.  297.  p.  676. 

(7)  43  U.  C.  Q.  B.  164 ;  ante  vol.  1,  p.  742. 
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sect.  25.  The  right  to  complain  of  an  offence  under  this 
Act  is  not  limited  to  persons  having  an  interest  in  the 
transaction.  There  is  on  the  contrary  a  general  right  of 
prosecution,  so  that  clearly  what  is  being  dealt  with  ia 
an  offence  against  the  public.  Before  the  Act  was  passed 
there  was  a  civil  remedy  in  existence,  the  person  suffering 
by  conduct  of  the  kind  now  in  question  having  his  right 
of  action.  This  Act  is  an  attempt  to  punish  the  civil 
wrong  as  a  crime  against  the  public  and  the  attempt  is 
Invalid.  The  Act  attempting  to  give  a  right  of  appeal 
in  a  case  of  this  kind  is  also  invalid,  and  no  appeal  lies ; 
Regina  v.  Eli  (1). 

Blake,  Q.C.,  replied. 

Hagarty,  C.  J. : — 

[227]  Two  questions  are  presented  for  decision  : 

1.  Whether  the  Ontario  Act,  51  Vict.  c.  32  :  "  To  pro- 
vide against  frauds  in  the  supplying  of  milk  to  cheese  or 
butter  manufactories  "  is  beyond  the  right  of  the  legisla- 
ture to  pass. 

2.  Whether  an  appeal  lies  to  this  Court  against  the 
judgment  of  the  Queen's  Bench  Division  quashing  a  con- 
viction under  that  Act. 

On  the  main  question  the  subject  of  legislation  would 
certainly  seem  to  be  within  the  scope  of  provincial  legis- 
lation, being  for  the  insuring  of  fair  dealing  on  the  part 
of  persons  supplying  milk  for  manufacture  into  cheese  or 
butter  at  the  numerous  establishments  for  that  purpose 
throughout  Ontario. 

The  Act  was  passed  on  the  23rd  of  March,  1888,  adding 
many  provisions  to  R.  S.  O,  (1887),  c.  207. 

Section  ] ,  on  which  the  conviction  is  based,  reads  thus : 

"  No  pei«on  shall  knowingly  and  wilfully  sell,  supply, 
bring,  or  send  to  a  cheese  or  butter  manufactorj'^,  or  the 
owner  or  manager  thereof,  to  be  manufactured,  milk 

(1)  13  App.  Rep,  526. 
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on  : 

■  "  To  pro- 
>  cheese  or 
le  iegisla- 

ainsfc  the 
ng  a  con- 

•n  would 
ial  legis- 
the  part 
iheese  or 
purpose 

,  adding 

Is  thus  : 

supply, 

or  the 

,  milk 


^iji  .od  with  water,  or  in  any  way  adulterated,  or  milk 
from  which  any  cream  has  been  taken,  or  milk  commonly 
known  as  'skimmed  milk,'  without  distinctly  notifying,  in 
writing,  the  owner  or  manager  of  such  cheese  or  butter  q  A."ontario. 
manufactory,  that  the  milk  so  sold,  supplied  or  brought        ~ 
to  be  manufactured  has  been  so  diluted  with  water,  or        — 
adulterated,  or  had  the  cream  so  taken  from  it,  or  become 
milk  commonly  known  as  '  skimmed  milk/  as  the  case 
may  be." 
The  material  part  of  the  conviction  reads  thus  : 
"  Be  it  remembered  that     .     .     .     John  Wason.  senior, 
is  convicted  before  me,     .     .     .     for  that  he,  the  said 
John  Wason,  senior,  at  the  township  of  Dummer,  in  the 
said  county  of  Peterborough,  on  the  fourth  day  of  June, 
in  the  year  of  Our  Lord  one  thousand  eight  hundred  and 
eighty-eight,    knowingly   and   wilfully,   did   send   and 
supply  to  the  Warsaw  Cheese  Factory,  at  the  Village  of 
[228]  Warsaw,  in  the  township  of  Dummer,  in  the  said 
county  of  Peterborough,  a  quantity  of  milk,  from  which 
a  part  of  the  cream  had  been  removed  or  taken  without 
notifying,  in  writing  or  otherwise,  the  owner  or  manager 
of  said  cheese  factory  that  a  part  of  the  cream  had  been 
so  removed  or  taken  off  the  milk  so  sent  and  supplied  to 
the  said  cheese   factory,  and  I  adjudge  the  said  John 
Wason,  senior,  for  his  said  offence  to  forfeit,"  etc. 

The  learned  Chief  Justice  of  the  Queen's  Bench  con- 
siders that  certain  provisions  quoted  by  him  from  the 
Adulteration  Act,  R.  S.  C.  c.  107,  would  cover  what  is 
prohibited  by  the  section  of  the  Ontario  Act  above  cited. 
He  refers  to  certain  sections  from  the  Dominion  Act  : 
"  The  doing  what  is  prohibited  by  this  section  was  not 
at  the  time  of  the  passing  of  the  Act  an  indictable  misde- 
meanour, nor  was  it  regarded  as  an  offence  against  the 
criminal  law,  except  under  the  Adulteration  Act,  R.  S.  C. 
c.  107,  sect.  15,  which  provides  that :  '  If  milk  is  sold,  or 
offered  or  exposed  for  sale  after  any  valuable  constituent 
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1890        of  the  article  has  been  abstracted  therefrom,  or  if  water 

Rkqina      has   been   added   thereto,  or  if  it  is  the  product  of  a 

Wason,      diseased  animal  or  of  an  animal  fed  upon  unwholesome 

0.  A.'ontario  fo"'^»  it  shall  be  deemed  to  have  been  adulterated  in  a 

„     ~~„  ,  manner  injurious  to  health,  and  such  sale,  offer  or  exno- 
Hagarty,  0.  J.  '  " 

—  sure  for  sale  shall  render  the  vendor  liable  to  the  penalty 
hereinafter  provided  in  respect  to  the  sale  of  adulterated 
food  ;  except  that  skimmed  milk  may  be  sold  as  such  if 
contained  in  cans  bearing  upon  their  exterior,  within 
twelve  inches  of  the  tops  of  such  vessels,  the  word  '  skim- 
med '  in  letters  of  not  less  than  two  inches  in  length,  and 
served  in  measures  also  similarly  marked ;  but  any  per- 
son supplying  such  skimmed  milk  unless  such  quality  of 
milk  has  been  asked  for  by  the  purchaser,  shall  not  be 
entitled  to  plead  the  provisions  of  this  section  as  a  defence 
to  or  in  extenuation  of  any  violation  of  this  Act : 

"  '  2.  Nothing  in  this  section  shall  be  interpreted  to 
permit  or  warrant  the  admixture  of  water  with  milk,  or 
any  other  process  than  the  removal  of  cream  by  skinii 
ming.' 

[229]  "  Section  22  imposes  a  penalty  upon  '  every 
person  who  wilfully  adulterates  any  article  of  food  or  any 
drug,  or  orders  any  other  person  so  to  do,'  and  sect.  23 
imposes  a  penalty  '  upon  every  person  who,  by  himself  or 
his  agent,  sells,  offers  for  sale,  or  exposes  for  sale,  any 
article  of  food  or  any  drug,  which  is  adulterated  within 
the  meaning  of  this  Act,'  " 

He  adds  that  the  passing  of  the  Adulteration  Act  by 
the  Dominion  Parliament  is  no  reason  against  the  pass- 
ing by  the  Ontario  Legislature  of  the  section  in  question 
if  properly  within  their  powers,  but  be  considered  that 
"  the  primary  object  of  this  Act  is  to  create  new  offences 
and  to  punish  them  by  fine  and  in  default  of  payment  by 
imprisonment,  and  this  is  its  true  nature  and  character." 

I  think  the  learned  dissenting  Judge  points  out  the 
true  distinction  between  the  two  enactments.     He  points 
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out  that  at  the  time  of  confederation  it  was  not  an  offence        ^890 
to  deliver  skimmed  milk  without  revealing  the  fact. 

48  Vict.  c.  07,  (D.)  passed  in  1886,  seems  to  have  been 
the  first  general  Act.     Of  course,  if  a  man  sold  skimmed  q  A"ontario 
milk  asserting  it  to  be  unskimmed  he  might  be  charged 
with  obtaining  its  price  on  that  false  pretence. 

The  conviction  here  is  for  wilfully  bringing  the  milk 
from  which  the  cream  had  been  abstracted  without 
notifying  the  owner  or  manager,  etc.  etc. 

We  are  not  very  distinctly  told  the  precise  away  in  which 
the  persons  bringing  milk  to  the  factory  are  remumerated* 
The  article  they  bring  is  to  ))e  manufactured  into  cheese. 
Whether  the  bringer  is  to  be  ultimately  remunerated  by 
so  much  cheese  or  by  money  after  realization  of  net  profits 
of  sale  or  otherwise  does  not  appear.  But  as  the  case  is 
presented  to  us,  I  do  not  see  how  the  defendant's  alleged 
offence  could  be  easily  reached  under  the  Adulteration 
Act,  whicl  seems  aimed  at  the  seller  of  goods  in  the  ordi- 
nary dealings  of  vendor  and  purchaser. 

lam  not  satisfied  that  this  was  milk  "  sold  or  offered  or 
exposed  for  sale  "  in  the  sense  of  that  statute,  nor  can  I 
helicvo  that  the  existence  of  such  a  general  Act  must  pre- 
[280]  vent  th"  local  Legislature  from  regulating  the  deal- 
ings between  these  cheese  factories  and  their  patrons  or 
customers  in  such  a  special  manner  as  this  Act  provides. 
The  industry  sought  to  be  regulated  is  one  of  vast  and 
increasing  importance,  and  it  may  be  important  to  its  in- 
terests to  have  special  local  legislation  to  meet  its  require- 
ments. 

The  regulations  prescribe  that  the  bringer  in  of  skim- 
med milk  must  give  a  written  notice  that  it  has  been  so 
skimmed.  This  is  a  special  provision.  So  also  as  to 
keeping  back  the  "  strippings."     (Sect.  2.) 

Then  power  is  given  to  the  manager  (sect.  5)  to  compel 
inspection  and  submission  of  cows  to  a  milk  test  and 
there  are  other  provisions  specially  adapted  to  insuring 
fair  dealing  in  this  particular  business. 
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My  learned  brother  Street  says  with  much  forco  : "  Ig 
it  an  Act  constituting  a  new  crime  for  the  purpose  of 
punishing  that  crime  in  the  interest  of  public  morality? 
tJ.  A."ontario,  ^''  ^^  ^*  ^^  ^^^  ^^^  ^^^®  regulation  of  the  dealings  and 
„  ~Q  y  rights  of  cheese  makers  and  their  patrons,  with  punish- 
— -  ments  imposed  for  the  protection  of  the  former  ?  If  it  js 
found  to  come  under  the  former  head,  I  think  it  is  bad  as 
dealing  with  criminal  law ;  if  under  the  latter,  I  think 
it  is  good  as  an  exercise  of  the  rights  conferred  on  the 
Province  by  sect.  92  of  the  B.N.  A.  Act.  An  examination  of 
the  Act  satisfies  me  that  the  latter  is  its  true  object,  inten- 
tion.and  character.  It  is  not  madeanofFence  todelivei-  skim- 
med,  sour,  tainted,  or  adulterated  milk  to  the  cheese 
maker,  as  we  should  expect  to  find  in  an  Act  intended 
for  the  public  interest ;  the  offence  consists  in  doing  so 
without  notifying  the  fact  to  the  cheese  maker  ;  he  is  the 
person  injured  by  the  breach,  and  intended  to  be  pro- 
tected by  the  notice." 

If  we  hold  this  Act  to  be  beyond  the  powers  of  the 
Ontaiio  Legislature,  I  do  not  see  how  our  judgnaent  must 
not  necessarily  impeach  the  validity  of  a  hundred  similar 
enactments  imposing  penalties  for  the  non-observance  of 
directions  and  requirements  of  the  legislature  on  subjects 
clearly  of  a  local  character. 

[231]  Of  course,  the  frequency  of  such  legislation  does 
not  prove  its  legality  But,  it  may  be  asked,  how  would 
it  be  possible  to  legislate  on  confessedly  local  subjects 
within  the  authority  of  our  legislature  if  no  power  to 
enforce  obedience  to  the  enactment  can  be  conceded  ? 

If  this  be  an  Act  merely  to  create  offences  in  the  interest 
of  public  morality,  it  may  be  argued  that  it  is  trenching 
on  the  forbidden  ground  of  "  criminal  law." 

If  it  be,  as  I  think  it  is, an  Act  to  regulate  the  business 
carried  on  at  these  cheese  factories,  with  reasonable 
penalties  to  ensure  obedience  to  its  regulations,  I  consider 
it  to  be  within  the  powers  given  by  the  constitution  to 
the  Provincial  Legislature. 
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I  have  had  occasion,  in  considering  the  second  question^ 
as  to  the  power  of  this  Court  to  hear  the  appeal,  to 
examine  several  authorities  which  also  distinctly  bear 
upon  the  first  question.  C  A."o^tario. 

The  appeal  comes  to  us  under  52  Vict.  c.  15  (0.)  (passed  Hagartyi^  C.J. 
28rcl  of  March,  1889).  The  Act  is  declared  not  to  -pply  — 
to  any  prosecution  under  any  Dominion  Act  nor  to  any 
prosecution  except  for  an  offence  the  penalty  or  punish- 
ment for  which  is  imposed  under  a  Provincial  Act,  or 
statute  in  force  therein,  and  within  the  legislative 
authority  of  the  Province  as  regards  such  penalty  or 
punishment. 

Section  3  gives  an  appeal  to  this  Court  against  a  judg- 
ment quashing  a  conviction  under  an  Ontario  Statute : 
provided  the  Attorney-General  grants  his  fiat  therefor. 

We  have  now  to  consider  the  objection  that  the  appeal 
connot  be  properly  entertained  as  this  right  of  aopeal  is 
a  matter  of  "  criminal  procedure," 

In  Gushing  v.  Lupuy,  (1)  in  the  Privy  Council,  it  was 
objected  to  the  insolvent  law  that  it  interfered  with  civil 
procedure  exclusively  assigned  to  the  Provincial  Legisla- 
tures. It  was  answered  in  their  Lordships'  judgment 
that  it  was  impossible  to  advance  a  step  in  a  system  of 
insolvency  without  interfering  with  civil  [)rocedure,  that 
"procedure  must  necessarily  form  an  essential  part  of  - 
[282]  any  law  dealing  with  insolvency."'  They  say  it  is  to 
be  presumed  that  the  Imperial  Act  necessarily  implied 
the  power  to  interfere  with  procedure  so  far  as  a  general 
law  of  the  proper  cognizance  of  Parliament  might  affect 
it.  To  apply  this  decision  :  the  Local  Legislature  has  the 
exclusive  power  to  legislate  on  subjects  within  its  jurisdic-. 
tiou  and  to  punish  by  tine  and  imprisonment.  It  must 
be  held,  as  it  has  been,  that  they  must  have  the  power  to 
enforce  obedience  by  penalties  of  tine  and  imprisonment, 
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(1)  5  App.  Cas.  409 ;  ante  vol.  1.  p.  252. 
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on  conviction  by  magistrates,  etc.  Tiiis  may  bo  cuUcm],  in 
a  .sense,  criminal  procedure,  and  so  may  the  giving  of  the 
right  to  appeal  from  one  Ontario  Court  to  another. 

liut,  notwithstanding  the  reservation  of  criminal  pro. 
cedure  to  the  Dominion  Parliament,  must  we  not  hold 
that  there  must  bo  a  necessary  implication  of  power  to 
the  Legislature  so  far  to  regulate  criminal  procedure  (if 
that  be  its  proper  name)  as  to  provide  for  the  course  of 
trial  and  adjudication  of  offenders  against  it<  lawful 
enactments  ? 

I  think  we  can  well  keep  the  two  jurisdictions  distinct, 
and  as  to  each  to  adhere  to  the  rido  that  where  either  lias 
the  right  to  legislate  on  a  named  subject,  it  mu.st  by 
necessary  implication  be  held  that  all  powers  are  given 
fully  to  carry  out  the  object  of  the  enactment  althdugh 
subjects  such  as  civil  rights,  and  procedure,  civil  or 
criminal,  may  be  apparently  interfered  with.  The 
exclusive  right  to  deal  with  the  .specified  subjects  remains 
wholly  unaffected — the  carrying  the  legislation  into 
practical  effect  and  providing  necessary  penalties  for  its 
observance  is  alone  in  question. 

The  point  before  us  has  been  dealt  with  in  the 
Province  of  Quebec. 

In  Pope  v.  Griffiths  (1),  the  late  Mr.  Justice  Ramsay 
held  that  the  legislature  has  power  to  regulate  procedure 
affecting  penal  laws  which  such  legislature  has  authoiity 
to  pass.  The  Quebec  License  Act  took  away  the  certiorari 
to  bring  up  a  conviction.  He  held  this  was  lawful.  "  In 
1^233]  one  sense  of  the  word  the  act  of  which  appellant 
is  accused  is  a  crime ;  but  it  is  equally  plain  that  it  is 
not  a  crime  in  the  sense  of  sub-sect.  27  of  sect.  ' 
the  B.  N.  A.  Act,"  which  speaks  of    the  cr'r^  \v. 

Sub-sect.  15  of  sect.  92  gives  the  Local  Legislatu.  ower 
"to  impcse  penalties,  fine,  and  imprisonment,  to  eii  u'e 
obedience  to  its  laws.     He  adds :  "  What  can   be  more 

(1)  16  L.  C.  Jurist,  169;  ante  vol.  2,  p.  291 
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local  than  the  procedure  to  give    force  to  a  local  law  ?        ^^^ 

,    .     The  powers  are  perfectly  distinct.     Parliaimnt      Rkoina 
makes  the  laws  of  procedure  affecting  the  criminal  law      Wahon. 
wliicli  it  enacts,  each  of  the  Legislatures  make  the  1'>^wsq  ^"^^.j^^jy^ 
of  procedure  affecting  the  penal  laws  which  they  enact        T"c 
respectively."  — 

In  J^x  'parte  Duncan  (1),  the  late  Mr.  Justice  Dunkin 
takes  the  same  view.  His  reasoning  seems  to  me  to  l»e 
sound  and  logical.  I  make  one  extract  from  his  able 
judgment :  "  Whatever  infractions  of  law,  whether  as  to 
matters  of  Dominion  or  Provincial  legislation,  Parliament 
sees  tit  to  designate  as  crimes,  it — and  it  alone — can  so 
declare,  and  .as  such  punish,  and  to  that  end  regulate 
procedure.  Whatever  infractions  of  any  Provincial  law 
coining  within  the  purview  of  this  92nd  .section  Parliament 
may  not  see  tit  thus  to  deal  with,  the  interested  Province 
may  puni.sh  by  fine,  penalty,  or  imprisonment ;  but  its 
so  doing  does  not  make  the  offence  to  be  thus  punished 
a  crime,  nor  the  procedure  laid  down  in  order  to  its 
punishment  procedure  in  a  criminal  matter.  On  the 
contrary,  such  whole  mutter  must  remain  a  civil  matter 
witliin  what  is  here  the  true  meaning  of  these  respective 
teriii?!." 

PiKje  V.  Orifiths  (2),  before  Mr.  Justice  Sanborn,  is  to 
the  like  effect. 

Cote  V.  Ghauveau  (3),  before  Mr.  Justice  Casault 
adopts  the  same  view, 

In  Regina  v.  Bradshaw  (4),  before  Mr.  Justice  Gwynne, 
it  was  held  that  the  provision  in  the  Dominion  Act,  32 
*^  33  Vict.  c.  31,  sect.  66,  allowing  the  parties  on  the  trial 
>)(  an  appeal  fi'om  a  summary  conviction  under  the 
■'alicious  Injuries  to  Property  Act  to  dispense  with  a 
,  a-y  was  not  ultra  vires  or  an  interference  with  the 
constitution  of  the  Court. 


(1)  16  L.  0.  Jurist,  188  ;  ante  vol. 
2  p.  297. 

'  (2)  17  L.  0.  .  urist,  302 ;  ante  vol. 
2,  p.  308. 


(3)  7  Quebec  Law  Rep,  258  ;  ante 
vol.  2,  p  311. 

(4)  38  U.  C.  Q.  B.  564 ;  ante  vol. 
2,  p.  602. 
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[234]  The  procedure  under  the  Summary  Convictions 
Act  was  of  a  general  character  over  the  Dominion  and 
might  well  be  held  not  to  be  beyond  the  power  of  PaHia- 
C  A  "ontario  ™6nt  as  to  criminal  procedure. 

Regina  v.  Boardrtian  (I).  By  the  Ontario  License 
Act  it  was  made  an  offence  to  compromise,  compound  or 
settle  any  offence  against  the  Act  and  a  punishment  of 
three  months  in  gaol  with  hard  labour  was  provided. 

It  was  held  by  the  late  Sir  Wm.  Richards  that  such 
provision  was  intra  vires,  and  that  the  words  "the  Crim- 
inal Law "  and  "  including  the  procedure  in  criminal 
matters"  did  not  mean  that  the  Local  Legislature  had 
not  the  power  to  legislate  so  as  to  punish  by  f^ne  and 
imprisonment  with  the  view  of  enforcing  the  laws.  Ho 
considered  the  enactment  and  the  enforcement  to  be  all 
within  their  powers.  The  mere  "  procedure "  question 
was  not  apparently  discussed  as  such  but  it  is  not  over- 
looked in  the  judgment  of  the  learned  Chief  Justice. 

R.  S.  C.  c.  173,  sect.  25,  was  urged  against  the  right  of 
appeal :  "  Every  wilful  violation  of  any  Act  of  the  Parlia- 
ment of  Canada  or  of  the  Legislature  of  any  Province  of 
Canada,  which  is  not  made  an  offence  of*  some  other  kind, 
shall  be  a  misdemeanour  and  punishable  accordingly  : 

"  2.  Whenever  any  wilful  violation  of  any  Act  is 
made  an  offence  of  any  particular  kind  or  name,  the 
person  guilty  of  suc^  violation  shall,  on  conviction 
thereof,  be  punishable  in  the  manner  in  which  such 
offence  is,  by  law,  punishable." 

This  was  relied  on  as  shewing  that  the  violation  of 
this  law  was  made  a  misdemeanour  and  indictable  and 
within  the  criminal  law  and  procedure.  I  think  the 
exceptions  above  cited  leave  the  violation  to  be  punished 
as  the  particular  Act  provides,  and  the  section  apparently 
only  applies  to  supply  the  possible  omis.sion  of  a  specific 
punishment, 

(1)  30  U.  C  Q.  B.  55.S  ;  ante  vol.  1,  \,.  676. 
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Rcgina  v.  Eli  (1),  cited  by  the  respondent,  was  the        1^90 
case  of  a  conviction  under  the  Canada  Temperance  Act.      Regina 

It  merely  decided  that  this  Court  could  not  entertain      Wason. 
any  such  appeal.         '^  ^  ^  c?.  A.Thi^tario. 

\'2'^o]  A  few  days  after  the  ijrantinij    of  the  fiat  for  the  ,.     ""  „  , 

^  ,  .    .  .  Hagaity,  C.J. 

appeal  in  this  case  the  Dominion  Parliament  passed  the  — 
Act,  52  Vict.  c.  43,  a  general  enactment  "  to  provide 
against  fraud  in  the  supplying  of  milk  to  cheese,  butter 
and  condensed  milk  manufactories."  It  is  substantially 
directed  against  cases  like  those  provided  for  in  our  Act, 
but  the  phraseology  's  difierent. 

We  are  not  called  upon  to   discuss  its  possible  bearing 
on  provincial  legislation. 

I  tliink  the  appeal  must  be  allowed. 

BURTOxV,  J.  A.  . — 

This  is  an  appeal  from  a  judgment  of  the  Queen's 
Bench  Division,  holding  tliat  an  Act  of  the  Provincial 
Legislature  entitled  "  An  Act  to  provide  against  frauds  in 
the  supplying  of  milk  to  cheese  or  butter  manufactories," 
was  ultra  vires,  as  coming  within  the  class,  "criminal 
law,"  reserved  by  the  British  North  America  Act  exclu- 
sively to  the  Pailiament  of  the  Dominion,  and  raisino;  the 
t'luther  question  whether,  if  within  the  competence  of 
the  Provincial  Legislature  to  enact,  the  enforcement  of 
tlu  j)enalties  does  not  fall  within  the  description  of 
ciiuiiiial  procedure,  and  that  the  Act,  therefore,  of  the 
Province  which  gives  a  right  of  appeal  to  this  Court,  is 
lieyond  the  power's  of  the  legislature. 

As  to  the  first  (juestion. 

Perliaps  there  is  no  rule  more  clearly  a,  d  universally 
iiiknowledged  in  regard  to  the  judicial  cojistruction  to  be 
placed  upon  statutes  when  the  courts  are  called  upon  to 
iletide  whether  the  subject  matter  dealt  with  is  within 
the  competence  of  the  particular  legislature  which  passed 

(I)  13  A  pp.  Rep.  r)2('). 
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1890        them,  than  tins  ;  that  in  cases   of    doubt    every  possihle 

Rkgina      presumption  and  iiiteiidincnt  will    be  made  in  iaviminf 

Wason.      t'lt^  constitutionality  of  the  Actin  (|Ut'Stioii,  the  pnsmin)- 

C.  A~Ontario  ^''^^  ^'*^'"»  ^^^^*' ^^^^*^"  ^^^^   subject,   matter  a  I  pears  to  he 

„    ,  ,    within  the  class  of  subiects  assiyiied   to    the    ]iarticiilar 

Burton,  J.A.  .  ....  ,      , 

[^-^^'J  le<^nslative  body  which  is  assuming  to  deal  witli  it, 

the  enactment  is  valid  and  constitutional,  and  that  tlio 
presumption  is  not  to  be  oveicoitie,  unless  the  contra  it  is 
clearly  demonstrated  ;  in  other  words,  it  will  not  l)e  pre- 
sumed that  the  legislature  cntinsted  by  the  cont'e<leraii()n 
Act  with  these  great  powers  will  transcend  its  authority. 

Applying  this  rule  of  construction  to  the  present  case, 
I  should  have  thought  it  clear,  but  for  ths  opinions  of 
the  majoiit)'  of  the  Judges  in  the  Court  bch)w,  that  the 
enactment  was  simply  one  for  the  regulation  of  a  particu- 
lar trade  or  business,  and  for  the  prevention  of  fiands  in 
the  manner  in  which  it  is  conducted.  Had  tlie  earlier 
sections  of  this  enactment  stood  alone  without  the  ad- 
dition of  the  4th  section,  it  cannot  admit;  of  doubt  that,  it 
would  have  been  within  the  power  of  the  Provincial 
Legislatu.  3  under  the  comprehensive  term  "  I'ropi'rty 
and  civil  rights." 

How  tlien  can  the  fact  that  the  legislature  has,  in  ex- 
ercise of  its  powers  to  impose  a  penalty  for  enfoieing  the 
laws  which  it  has  power  to  make,  imposed  a  penahv 
convert  that  into  a  crime  which  was  not  so  otherwise  :* 

I  should  hav  thought  apart  from  the  principle  of  con- 
struction to  which  I  have  referred,  that  t!ie  regulation  of 
their  dealings  between  the  per.>-(ms  supplying  milk,  and 
the  persons  to  whom  it  is  supplied,  was  no^  only  the 
primary  object,  but  the  sole  object  of  the  legislature  ;  and 
that  the  4th  section  was  inserted  as  the  usual  mode 
adopted  by  the  legislature  for  tjie  enfoicement  of  ii,s 
laws. 

Some  confusion  has  arisen  from  the  lax  use  of  the  ex- 
pression "  crime,"  as  applied  to  penalties  inflicted   by  the 
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Local  Legislature  for  violation  of  its  enactmonts.     It  was         iRi'i> 
(locMiicd  .surtiiit'ut  in  tlic  armnneiits;  ani?  decisions  in  which       Rkimna 
tliis  l.ixity  of  expression  has  occuiieil  to  say  : — Without      Wasdn. 
ciiicrinj?  into   any  njinnto  enciuiry  as  to  whether  these -^,   *  TT^    •. 
ofrnict's   can   be    properly   designated    as   "  crimes,"  it  is 
sullit'ient    to   say    that   they    are    not  crimes  within  the 
iiiciining  of  sect.  91  of  the  Impei'ial  Act. 

Tlie  woi'ds  used  both  in  sects.  91  and  92  are  nece-<sarily 
very  general,  but  those  in  91  were  intended  to  apply  to 
sulijeets  of  national  and  general  concein.  We  are  all 
[2'M]  aware  that  for  many  years  aftei-  confederation  dis- 
cussions were  constantly  arising  as  to  the  scopi^  of  the 
words  "  Regulation  of  trade  and  commerce,"  it  being 
fic([uently  contended  that  they  were  sufficiently  general 
to  include  even  minute  rules  ft)r  regulating  a  particular 
trade  or  business,  a  contention  not  only  frequently  urged 
by  counsel  in  argument,  but  found  not  Lo  he  without  sup- 
port in  judicial  dicta.  (>See  CUizeni^  Ins.  Co.  v.  Parsons 
(1);  lie<jiva  V.  Laxvrence  (2),  but  it  has  lolig  since  l»e.>n 
iuithoritatively  decided  that, read  in  connection  with  other 
portions  of  the  Act,  those  words  must  be  hehl  to  refer  to 
rt'siuliititms  relating  to  trade  and  commerce  in  their 
general  and  ([uasi  national  sense,  and  not  to  the  contracts 
or  conduct  of  particular  trades. 

So  in  reference  to  the  words  to  be  found  insect.  91, 
"  criuunal  law  ....  including  procedme  "  ;  read  in  con- 
nection with  the  powers  granted  the  Provincial  Legis- 
latures, I  apprehend  those  words  must  be  held  to  mean 
the  general  public  criminal  law  as  existing  either  by 
statute  or  at  common  law  at  the  time  of  confederation,  or 
sueli  matters  as  n)ay  by  the  Parliament  of  the  Dominion 
he  declared  to  be  criminal,  and  would  not  intdide  such 
penal    oft'enees   as    might    in    accordance    with    popuhir 


(1)  4  Can.  S.  C.  R.  215,  294,  341 ; 
anU  vol.  1,  p.  i84. 


(2)  43  U.  C.  q.  B.  104,  17(i ;  ante 
vol.  1,  p.  742. 
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1890  language  be  comprised  under  the  phrase  "  criminal  law," 
Regina  but  which  it  is  within  the  power  of  the  Provincial  Legis- 
Wahon.      lature  to  punish, 

C.  A.~o^tario  ^^  ^^'^^  ^^^  ^'^>  ^^  ^'^  "°^  ^^  ^^^^'^  ^^^^>  ©^cept  with  the 
^~^  ^  view  to  accuracy  of  expression,  of  much  importance  to 
consider  whether  this  is  a  civil  or  a  criminal  iirocecdinfr 
If  it  is  not  criminal  wilhin  the  definition  in  sect.  91,  the 
Local  Legislature  liad  full  power  to  pass  the  Act,  52  Vict. 
c.  lo,  allowing  an  ap])eal  to  this  Court. 

If  the  argument  that  this  is  criminal  proceeding  he 
well  founded,  it  follows  that  all  the  laws  imposing  peiial- 
alties  for  violation  of  the  Acts  of  the  Local  Legislature 
are  waste  paper  ;  if  the  same  legislature  which  is  em- 
powered to  inflict  the  penalties,  cannot  provide  the 
machinery  for  enforcing  them,  then  the  justice  of  tlie 
[238]  peace  who  iinpos'.'d  the  fines  acted  without  autlior- 
jty,  and  all  the  proceedings  from  the  commencement 
were  coram  nonjudice. 

But  it  is  tiJmost  elementary  law  that  where  power  is 
given  by  statute  to  im])()se  a  penalty,  it  implies  a  power 
to  enforce  it  :  Dvvarri.s,  p.  28.  As  remarked  by  the  late 
Mr.  Justice  Sanborn,  any  other  view  would  idve  the 
legislature  of  a  Province  less  |>ovver  than  a  municip  ilit}- 
which  such  legislature  can  create. 

I  cannot  ."-ay  that  I  entertain  any  doubt  as  to  the 
power  of  the  Local  Legislature  to  pass  the  52  Vict.  c.  15, 
the  doubt  I  have  is,  as  to  th«  necessity  of  such  an  Act  at 
all.  The  matters  dealt  with  in  the  principal  Act  for  the 
regulation  of  the  cheese  trade,  like  so  many  others  to  be 
found  in  Ontario  legislation,  have  not  the  faintest  pos- 
sible connection  with  the  criminal  law.  The  penal  clause 
is  merely  the  sanction  by  which  the  provisions  of  the 
law  are  enforced.  They  are  made  ofiences  punishable  hy 
sunnnary  conviction,  but  the  legislatuie,  having  the 
power  to  deal  with  the  subject  matter,  has  alone  power 
to  deal  with  the  procedure  affecting  the  penal  laws  which 
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it  enacts  for  its  enforcement.      This  does  not  at  all  con-         isoo 

flict  with  the  decision  arrived  at  by  this  Court  in  Regina      r^^^ 

V.   Eli  (I),  where  the  otfence  was  oiie  craated    by  an  Act      YThkov; 

of  the    I'arliament   of    Canada,  and  by  it  made  a  crime,  ^   .  — -    . 

,,     ,  ,  1        •  1        1        •    n-   1-  „  0.  A.  Ontario 

and  all  the  proc<'( lure   connected   wiui    the   inniction  or         — 

punishment  for  this  crime  had  necessarily  to  be  fixed  by         .^!!l  " 

the  same  Parliament,  in  which  case,   therefore,   we  were 

compelled  to  hold  th.it  the  Court  had  no  jurisdiction  to 

entertain  the  appeal. 

I  am   of  opinion   that  the   decision   of  the  dissenting 

Juflge   in    the    Court   below^   was    correct,  and  that  the 

judgment  of  the  Divisional  Court  should  be  reversed. 

OsLER,  J.  A. : — 

The  substantial  question  in  this  case  is  whether  the 
Act  nnder  which  the  defendant  was  convicted  is  intra 
vires   the    Provincial    Legislature  as   an  Act  relating  to  , 

propertj"-  and  civil  rights  in  the  Province  and  for  enforc- 
[2;i9]  ing  the  same  by  fine,  penalty  and  imprisonment  : 
i3ritish  North  America  Act.  sect.  92,  clauses  13  and  15  ; 
or  whether  it  is  ultra  vires  tiiat  higislature  as  an  Act 
dealing  with  the  criminal  law  and  criminal  procedure 
within  sect.  91,  clause  27. 

Both  of  the  learned  judges  who  gave  judgment  in  the 
court  below  appeal  to  the  test  suggested  by  the  Privy 
Council  in  RasneU  v.  The  Queen  (2),  viz.,  that  it  is  by 
determining  the  true  character  and  natui'e  of  the  legis- 
lation in  the  particular  instance  that  the  class  of  subject 
to  which  it  really  belongs  is  to  be  ascertained,  but  as  this 
merely  states  the  difficulty  which  presents  itself  at  the 
threshold  of  every  case  in  which  the  question  arises,  it  is 
not  surprising  that  the  learned  Judges  arrived  at  dia- 
metrically opposite  conclusions,  the  Chief  Justice  being 
of  opinion  that  the  primary  object  of  the  Act  was  to 
create  new  offences  and  to  provide  for  their  punishment, 

{!)  13  App.  Rep.  529.  (2)  7  App.  Caa.  829,  839,  8»0;  ante  vol.  2,  p.  12. 
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while  niy  brother  Street  considered  that  its  real  object 
was  the  regulation  of  the  riolits  and  dealinjrs  of  chticse- 
niakers  and  their  patrons.  It  may  be  noticed  that  there 
is  another  Act  (not  referred  to  in  the  argument  or  in  the 
judgment  below)  on  the  provincial  statute  book  on  the 
subject  with  which  this  Act  professes  to  deal,  31  Yict- 
c.  33,  passed  in  1M68,  entitled  "An  Act  to  protect  cheese 
and  butter  manufacturers."  It  appears  by  this  title  in 
the  Revised  Statutes  of  1877,  and  again  in  the  revision 
of  1887,  where,  however,  it  is  called  "  An  Act  to  prevent 
fraud  in  the  manufacture  of  cheese  and  butter." 

It  is  difficult  to  understand  why  it  was  not  repealed 
when  the  Act  now  in  question  was  passed.  Its  existence 
simply  provokes  confusion  and  litigation. 

The  distinction  between  the  two  Acts  is  very  nearly 
that  which  Street,  J.,  relies  upon  as  indicating  the  real 
character  and  oV)ject  of  the  later  one.     The   first   makes 
it  an  ofi'ence  generally,  knowingly  and  fraudulently  to 
deliver  the  deteriorated  milk  to  the  manufacturer.  Under 
the  other  the  offence  seems  to  consist  in  delivering  it  to 
him  without  at  the  same  time  giving  him  notice  in  writ- 
ing of  its  defect.     What  then  is  the  real  character  and 
[240]  scojte  of  the  Act  ?     Does  it  operate  to  enlarge  the 
borders  of  the  criminal  law  as  that  expression  is  used  in 
sect.  91  (27) ;  or  is  it  concerned  primarily  with  property 
and  civil  rii^hts,  providing  for  its  enforcement  by  fine  and 
impiisonment,  as  may  lawfully  be  done  where  ths  prin- 
cipal matter  is  witiiin  one  of  the  classes  of  subjects  com- 
prised in  sect.  92  ?     The  competency   of   the  enactment 
cannot  be  tested  by  the  severity  of  the  sanction   so  long 
as  the  latter  is  limited  to  fine,  penalty  oi-  imprisonment  ; 
in  other  w  ords,  it  cannot  be  argued  that  the  thing  pro- 
hibited is  brought  within  the  range  of  the  criminal  law 
merely  by  reason  of  the  high  nature  of  the  punishment 
which  mav  be  inflicted  upon  the  offender,  and  therefore 
those  cases  ii«  which  that  has  been  made  the  test  of  an 
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act  being  a  crime,  and  the  proceeding  for  its  punishment        i890 

a  "  criminal  "  as  distinguished  from  a  civil  proceeding  are      r^a 

of  little  or  no  assistance  in  construing  this  provision  of      yVasoj,^ 

the  constitutional  Act :  Attorney -General  v.  Radlojf  (1  j>  _  .  — —    . 
^  _^         C  A.  Onrano. 

Cattell  V.  Ireson  (2) ;  Legg  v.  Pardoe  (3) ;  Attorney-(jen-         — 
end  V.  Bradiauglt  (4) ;  Mann  v.  Owen  (o).  -1_" 

For  the  same  reason,  viz.,  that  the  sanction  though 
appropriate  to  crimes,  may  be  constilutioually  attached 
to  II  provincial  law,  it  is  not  nece-^sariiy  a  test  of  the  act 
being  a  crime  and  of  the  law  being  ultra  vires  that  it  is 
pursued  not  at  the  instance  of  the  injuretl  party,  but  by 
the  Crown  or  its  representative. 

Regard  then  is  to  be  had  to  the  prescribing  rather  than 
to  the  punitive  clauses  of  the  Act,  and  taking  them  by 
themselves  as  they  appear  in  the  Act,  what  fault  can  be 
found  with  them  ?  'J'he  legislature  when  really  dealing 
with  property  and  civil  rights  must  have  power  to  say 
"  tiiou  shalt  "  or  "  thou  shalt  not,"  and  as  the  breach  of 
the  legislative  command  is  always,  in  one  sense,  an  offence 
the  line  between  what  may  and  what  may  not  be  law- 
fully prescribed  without  trenching  upon  criminal  law  is 
sometimes  ditiicult  to  ascertain  and  may  shift  according 
to  circumstances.  As  has  more  than  once  been  remarked, 
[:^41]  in  one  way  of  dealing  with  a  particular  subject  it 
may  be  within  sect.  91,  and  in  another  way  or  for  another 
purpose  it  may  fall  within  sect.  92  :  Citizens  Im^.  Co.  v. 
Parsons  (6);  Hudrje  v.  The  Queen  (7). 

The  criminal  law,  so  far  as  regards  human  legislation, 
in  its  ultimate  object,  even  when  dealing  with  public 
order,  safety,  or  morals,  is  chiefly  concerned  with  pre- 
venting and  punishing  the  violation  of  personal  rights 
and  rights  respecting  pioperty,  and  hence  in  a  very  wide 


(1)  JO  Ex.  84. 

(i)  K.  \i.  &  E.  91. 

(3)  !l  C.  13.  N.  S.  289. 

(4)  14  Q.  B.  D.  (i{i7. 

(5)  9  B.  &  C.  595. 


(ti)  7  App.  Gas.  96, 107,  108  ;  ante 
vol.  1,  p.  2(15. 

(7)  9  App.  Gas.  117,  13Q;ante  vol. 
3,  pp.  144,  IGO. 
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sense  with  property  and  civil  rights.  But  while  in  this 
sense  and  in  making-  provisions  applicable  to  the  com- 
munity at  large,  whether  we  speak  of  all  the  confeder- 
ated provinces  or  of  one,  the  right  to  legislate  rests  with 
Parliament,  I  do  not  see  how  the  right  can  be  denied  to 
the  Provincial  Assemblies  to  legislate  for  the  better  pvo- 
teetion  of  the  rights  of  property  by  preventing  fraud  in 
relation  to  contracts  or  dealings  in  a  particular  business 
or  trade,  or  upon  other  subjects  coming  within  sect.  92, 
and  to  punish  the  infraction  of  the  law  in  a  suitable  man- 
ner, so  long,  at  all  events,  as  Parliament  has  not  occupied 
the  precise  field  ;  for  1  suppose  it  will  not  be  denied  that 
the  latter  may  draw  into  the  domain  of  criminal  law  an 
acr,  which  has  hitherto  been  punishable  only  under  a  pro- 
vincial statute  :  Hodge  v.  The  Queen  (1).  But  if  a  par- 
ticular species  of  fraud  has  not  been  converted  into  a 
crime  by  Dominion  legislation  I  think  that  the  Local 
Legislature  must  be  at  liberty  to  deal  with  it  for  the 
better  protection  of  the  class  of  persons  immediately 
affected  by  it.  The  thing  forbidden  is  not  in  such  case 
converted  into  a  crime  merely  because  it  happens  to  be 
also  morally  wrong  and  dishonest,  more  than  any  other 
thing  which  they  may  lawfully  forbid  becomes  a  crime 
merely  because  it  is  forbidden  under  a  penalty. 

Upon  a  careful  examination  of  the  Act  in  question  I 
have,  with  sincere  deference  to  the  view  expressed  by 
the  learned  Chief  Justice  of  the  Queen's  Bench,  arrived 
at  the  conclusion  that  it  is  to  be  regarded  as  one,  the 
primary  object  of  which  is  not  the  creation  of  new  offences 
[242]  generally  and  the  prevention  of  dishonesty  among 
all  clas.ses  in  relation  to  the  kind  of  dealings  mentioned 
therein,  but  the  regulation  of  the  contracts  and  dealings 
between  the  parties  in  a  particular  business  or  transac- 
tion, and  the  protection  of  the  manufacturer  by  enacting 
that  certain  things  shall  not  be  done  unless  the  person 

(1)  9  App.  Ca8.  117,  131 ;  ante  vol.  3,  p.  144. 
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dealing  with  him  in  that  business  gives  him  notice  in        i890 
writing  respecting  them.     It  is,  I  consider,  designed  more 
for  the  protection  of  civil  rights  than  the  promotion  of 
public  morals  or  the  prevention  of  public  wrongs.     It  is 
directly  concerned  with  the  property  and  civil  rights  and        — 

i~\    1  T    A 

relations  of  a  particular  class  of  the  community,  and  but  "  ^^' 
for  the  punishment  which  the  Act  itself  imposes  for  its 
breach,  its  sanction  would  have  been  found  in  that  pro- 
vision of  the  Dominion  Act,  R  S.  C.  c.  173,  sect.  25,  which 
enacts  that  any  violation  of  a  provincial  statute  shall  be 
deemed  a  misdemeanour  and  punishable  accordingly.  Or 
possibly,  if  the  penalty  had  not  been  recoverable  before 
justices  on  summary  conviction  the  remedy  would  have 
been  given  in  sect.  8,  sub-sect.  31,  R.S.O.  (1887),  c.  1,  the 
Interpretation  Act.  The  provisions  of  the  Adulteration 
Act  appear  to  me  to  be  hardly  wide  or  precise  enough  to 
embrace  what  the  Act  in  question  aims  at. 

I  agree,  therefore,  that  the  Act,  thougli  penal  in  its 
nature,  is  not  a  criminal  enactment,  and  is  therefore 
intra  vires  the  Local  Legislature. 

The  remaining  question  which  was  pressed  upon  us  so 
much  as  to  make  it  proper  to  say  something  about  it, 
relates  to  the  ])rocedure  for  enforcing  the  provisions  of 
the  Act.  In  the  case  Regina  v.  Eli  (I),  it  was  rightly 
held  that  no  appeal  lay  from  a  summary  conviction  under 
the  Canada  Temperance  Act.  There  we  were  dealing 
with  criminal  law  and  criminal  procedure  strictly,  whereas 
here  we  have  to  do  with  proceedings  under  an  Ontario 
Act,  and  if  that  be  intra  vires  it  seems  to  follow  as  a 
matter  of  course  that  the  legislature  which  passed  it 
must  have  power  to  enact  the  procedure  by  which  it  is  to 
be  enforced.  It  is  axiomatic  that  the  power  to  pass  a  law 
[243]  must  be  accompanied  with  power  t"  compel  its 
observance.     As  was  said  by  the  Privy  Council  in  Bodge 

(1)  13  App.  Rep.  626. 
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1890  V.  The  Queen  (1),  in  reference  to  the  by-laws  of  the  Police 

RkoTna  Commissioners :  "  If  by-laws  or  resolutions  are  warranted, 

^-  power  to  enforce  them  seems  necessary  and  equally  law- 

—  ful,"     If  there  may  be  what  in  Russell  v.  The  Queen  (2), 

C.  A.  Ontario.  •       i.i       i  mi         a  •       •    i        •      •       i  i         » 

—  was  conveniently  described  as  "  provincial  crmnnal  law 

•  there  must  of  necessity  be  provincial  criminal  procedure. 

One  is  bound  up  with  the  other,  since  one  lei^islatme, 
supreme  in  its  own  domain,  cannot  be  dependent  upon 
another  for  the  power  to  enforce  its  own  laws.  It  may 
be  said  that  the  power  to  impose  punishment  for  enforc- 
ing provincial  laws  has  been  expressly  given  by  the 
constitution  to  the  Local  Legislatures.  That  no  doubt 
was  rendered  necessary  in  consequence  of  the  larger  sub- 
ject of  criminal  law  and  procedure  having  been  relegated 
to  Parliament,  but  it  affords  no  ground  for  the  argument 
tliat  the  latter  is  to  enact  the  criminal  procedure  in 
relation  to  provincial  laws. 

In  this  rej^ard  the  following  passages  from  Pomeroy's 
Constitutional  Law,  8th  ed  ,  sects.  437,  488,  as  conversely 
applied  to  provincial  legislation  are  extremely  pertinent: 
"  In  addition  to  the  express  powers  bestowed  upon 
Congress  to  define  and  punish  crimes  .  .  .  there  are 
a  very  large  number  of  implied  powers.  These  all  exist 
from  the  very  nature  and  necessity  of  the  case.  .  .  . 
They  are  measures  and  means  which  conduce,  which  are 
in  fact  often  absolutely  necessary  to  the  effective  exercise 
of  the  legislative  function.  A  sanction  is  an  essential 
element  in  every  law ;  without  it  all  the  imperative 
qualities  of  a  law  would  be  lost ;  the  statute  would  cease 
to  be  a  command  and  become  a  mere  request.  Wher- 
ever Congress  may  adopt  any  particular  measure,  may 
require  anything  to  bo  done  or  anything  to  be  forborne, 
in  carrying  out  the  specific  grants  of  the  constitution,  it 
may  declare  acts  of  disobedience  or  acta  which  tend  to 


(1)  9  App.  Gas.  117,  132;  ante  vol. 
3,  pp.  144,  163. 


(2)  7  App.  Gas.  829,  840 ;  ante  vol. 
2,  pp.  12,  23. 
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interrupt  the  accomplishment  of  the  proposed  desijrn  to         isoo. 
bo  crimes  and  may  atlix  such  punishmimtn  as  it  doems      r^^^ 
proper.      This    proposition   seems    to    be    self    evident.  v. 

Without  the  capacity  most  of  the  national   legislation         — 

would   be  a  nullity.     ...     If   it  should   be  said  tl»at    '  ^  ' 

[244]  tlie  penal  legislation  necessary  to  enforce  the  laws  '    ' 

of  the  United  States  might  be  left  to  the  States,  the  an- 
swer is  easy  and  conclusive.  Every  goveiiunent  which 
is  supreme  must  have  the  capacity  to  make  its  own  coin- 
aiauds  obeyed  ;  just  so  far  as  it  must  look  to  other  bodies, 
to  other  Governments,  for  help,  it  is  subordinate.  But 
the  United  States  is  within  its  spiiere  absolutely  su- 
preuie ;  and  it  woidd  be  no  more  pioper  for  it  to  appeal 
to  the  several  States  for  penal  legislation  in  its  behalf 
than  for  it  to  invoke  the  assistance  of  Great  Biitain  or 
France.  But  in  addition  the  States  could  not  be  com- 
pelled to  legislate  ;  their  action  w^ould  be  voluntary  ;  and 
the  national  government  would  therefore  be  entirely  at 
their  mercy." 

There  are  no  decisions,  that  I  am  aware  of,  opposed  to 
the  view  I  have  expressed.  On  the  contrary,  there 
are  several  which  su))p(ii  t  it.  These  aie  Rcglna  v.  Board- 
man  {!) ;  Pope  V.  Grifjit.h,  (2);  Kv  parte  Duncan  {S}; 
Far/e\.  Gri^itk  (4);  Cole'  v.  CkaiiveniL  (.")) 

I  also  refer  to  82  &;  ',]'■)  Vict.  c.  30  (D)  which  repealed 
the  old  Summary  rionvictions  Act  of  Cauaila,  except  as 
to  matters  within  the  conti'ol  of  the  Provincial  Legislature, 
and  to  the  present  Summaiy  Convictions  Act  of  Ontario, 
K.  S.  0.  (1IS87),  c.  74. 

It  only  remains  briefly  to  notice  the  contention  that 
the  Dominion  Act  already  referred  to,  K.  S.  C.  c.  173,  sect. 
2'\  for  the  Provincial  Ac,  (the  Interpretation  Act)  was 
not  cited,  in  some  way  afiected  the  right  of  appeal  inas- 

(1)  30  U.  C.  Q.  C.  553  ;  ante  (3)  IG  L.  C,  .Jurist,  188 ;  ante 
vol.  1,  p.  tiro.  vol  2,  )).  2lt7. 

(2)  16  L.  Jurist,  169;  ante  (4)  17  L.  C.  .luri.st,  302;  ante 
vol.  2,  p  -J!)!.  V(.l.  2,  p.  308. 

(5)  7<^uebecLaw  Rep.  258 ;  ante  vol.  2,  p.  311. 
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1890  much  as  it  doclares  that  the  wilful  violation  of  a  Provin- 
cial Act  whicli  is  not  made  nn  offence  of  some  other  kind 
shall  be  a  misdemeanour  punishable  as  such,  etc.  It  was 
urged  that  this  made  the   offence  for  which  defendnnt 

—  was  convicted  indictable  and  so  brought  it  within  crim- 
ser^.y  .  jj^^i  j^^^^  ^^^  procedure.  1  think  tlie  answer  is  that  the 
breach  of  the  law  in  made  an  oflfence  of  another  kind, 
viz.,  an  off'ence  punishable  by  summary  conviction  with 
deffned  penalties  as  a  conscciuence.  We  may  apply  the 
hinguage  of  Lord  Esher  in  the  well  known  case  of  Ailor- 
[245]  ney-Genentl  v.  Bradlaugh  (1):  "  Wherever  an  Act 
of  Parliament  imposes  a  new  obligation,  and  in  the  sanio 
Act  imposes  a  consequence  upon  the  non-fulfilment  of 
that  obligation,  that  is  the  only  consequence.  Therefore, 
it  seems  to  me  that  the  only  consequence  of  voting  as  a 
member  without  having  taken  the  oath  in  the  manner 
appointed  is  that  the  member  becomes  liable  to  a  penalty. 
If  that  be  so,  no  indictment  will  lie."  Comp.  Rcglna  v. 
Buchanan  (2)  ;  Rcglna  v.  Sutdi^e  (b). 

For  these  reasons  I  think  the  appeal  must  be  allowed. 
I  notice  that  the  judgment  is  that  of  a  Court  or  Division 
of  the  High  Court  and  not  of  a  single  Judge.  It  may  be 
worth  while  to  consider  on  a  future  occasion  whether  the 
motion  to  quash  a  conviction  under  an  Ontario  Act  ought 
not  to  be  made,  pursuant  to  the  Judicature  Act,  sect.  61, 
to  a  single  Judge,  instead  of  to  such  Court  or  Division  of 
the  High  Court,  but  as  to  this  I  express  no  opinion, 
referring  to  Rrginn  v.  Fee  (4) ;  Reyina  v.  McAulcy  (5) ; 
Regina  v.  Beemer  (6). 

I  therefore  think  that  the  appeal  should  be  allowed, 
though  without  costs  as  the  respondent  abandoned  all 
technical  objections  to  the  conviction,  and  the  Act  giving 
the  appeal  if,  as  decided  in   Reqina  v.  Eli  (7),  an  Act 


(1)  14  Q.  B.  D.  667,  (!37 

(2)  8  Q.  B.  883. 

(3)  13  Q.  B.  833,  837,  838 


(7)  13  App.  Rep.  526 


(4)  13  Ont.  Rep.  590. 

(5)  14  Ont.  Kep.  643. 

(6)  15  Ont.  Rep.  266. 
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w'as  necessary,  was  pnssed  after  the  jiKl.Ljmcnt  iippcaled 
from  and  I'or  ihe  express  purpose  of  bringing  it  before 
this  Court. 

MaC'LENNAN,  J.  a.  :—  C.  A.Ontario. 

I  also  am  of  opinion  that  tliis  a])peal  should  l»e  allowed,  osler,  .T.  A. 

The  (piestions  lor  decision  are,  first,  whether  it  was 
competent  to  the  Legislature  to  provide  for  the  present 
appeal  by  the  Act,  52  Vict.  c.  1.5,  and  secondly  whether 
the  Act,  51  Vict.  c.  •J2,  under  which  the  conviction  was 
niade,  is 'constitutional. 

It  will  bo  more  convenient  to  consider  the  second  ques- 
tion first, 

[246]  The  Divisior.al  Court  held  that  «Jie  Vet  was  in- 
valid, because  its  primary  object  was  to  create  new  of- 
fences, and  to  punish  them  by  fine  and  imprisonment, 
and  so  was  a  criminal  law  which  could  only  be  enacted 
by  Parliament. 

Mr.  Justice  Street  dissented  from  the  opinion  of  the 
majority  of  the  Court,  being  of  the  opinion  that  the  law 
was  one  in  relation  to  "  property  and  civil  rights,"  and 
was  within  the  competency  of  the  Legislature. 

The  Act  is  entitled  "  An  Act  to  provide  against  frauds 
in  the  supplying  of  milk  to  cheese  or  butter  manufac- 
tories," and  by  sect.  1,  forbi(is  the  knowingly  and  wilfull}'' 
selling  or  supplying  to  a  cheese  or  butter  manufactory, 
01'  the  owner  or  manager  thereof,  to  be  manufactured, 
milk  diluted  Avith  water  or  from  which  cream  has  been 
taken,  without  notifj'ing  in  writing  the  owner  or  manager 
that  it  has  been  diluted  or  has  had  cream  taken  from  it. 

Section  2  forbids  a  part  of  the  milk  known  as  "  strip- 
pings  "  from  being  kept  back  without  notice  in  writing. 

Section  3  forbids  tainted  or  partly  sour  milk  from 
being  supplied  without  notice  in  writing. 

►Section  4  imposes  a  penalty  of  from  $r)  to  .^50,  and 
costs,  with  imprisonment  up  to  six  months  with  hard 
labour,  upon  convictifm  for  any  violation  of  the  Act. 


'  I 


i.iiti 


'    •  I  fi 


!   ' 


^n^ 


m'^%^.. 


60G 


ONTARIO    COURT   OF   APPEAL. 


1890  (Soction  5  requires  the  ownei-  or  custnclian  of  cows  under 

tiK^sA  pp'ialty  to  submit   them  to  tests  at  tlie  instance  of  tlio 

'^-^  owner  or  manager  of  tlic  factory  to  ascertain  the  quantity 

and  (juality  of  the  milk. 

C.A.Ontario.        c-      <•         r-        ^i       •  ii  c       ,-      . 

—  hection  ()  antlioi'isos  the  owner  or  manager  or  a  fact.nv 
'^J.a""^"'    ^"  ^'^^^  ^^'  suspicion,  to  enter  tlie  premises  of  the  suspettcd 

peison,  witli  or  without  leave,  and  to  take  samples  of  the 
milk,  and  requires,  undei-  pej.altj,  the  suspected  person 
to  permit  such  samples  to  be  taken. 

Section  7  jirovides  that  certain  specified  evidance  shall 
be  prima  iacie  sufficient  to  establish  the  guilt  of  any 
person  under  the  first  throe  sections  of  the  Act 

The  Legislature  of  Ontario  in  the  Hrst  session  after  it 
was  constituted  in  18GcS,  by  the  Ac!:  31  Vict.  c.  o3,  passed 
an  Act  somewhat  similiar  in  its  provisions  to  the  present, 
[247]  entitled  "An  Act  to  protect  cheese  and  butter  manu- 
facturers," and  reciting  that  it  was  expedient  and  ne- 
cessary to  encourage  and  protect  such  manufactures. 

This  enactment  has  remained  without  challeno-e  or 
question,  so  far  as  I  am  aware,  upon  the  Ontario  statute 
book  until  the  passing  of  the  pi'csent  Act,  and  is  chapter 
207,  R.S.O.  (1887). 

The  first  occasion  on  wdiich  the  subject  was  in  any  way 
dealt  with  by  Parliament,  appeal. s  to  have  been  by  the 
Adulteration  Act  of  1885,  48  &  4}j  Vict.  c.  G7,  sect,  lo, 
by  which  the  sale  of  watered  or  skimmed  milk  is  pro- 
hibited, and  this  enactment  is  now  R.S.C.  c.  107,  sect.  1  .'> 
The  learned  Chief  Justice  of  the  Queen's  Bench  Divi- 
sion, who  delivered  the  judgment  of  the  Court  in  *'ic 
Divisional  Court,  after  quoting  the  above  sect,  lo  of  the 
Adulteration  Act,  and  also  sects.  22  and  23,  which  impose 
the  penalties,  remarks  that  these  provisions  of  the  Adul- 
teration Act,  would  seem  to  include  what  is  prohibited 
by  sect.  1  of  the  Provincial  Act ;  but  with  great  respect 
tliat  appears  to  me  to  '_  an  error.  What  the  Dominion 
Act  prohibits,  i    only  the  selling  or  ofiering  or   exposing 
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f,)r  sale  ot  milk,  etc.,  while  the  Provincial  Act  prohibits, 
not  merely  the  selling,  but  the  supplying,  bringing  or 
sending  of  it  to  a  manufactory,  or  to  the  owner  or  man- 


1890 


Rkgina 

V. 

Wason. 
iii^^er  thereof  to  be  manufactured.     The  Dominion  Act  is         - — 

c,intined  to  cases  of  sale,  and  strikes  at  them  alone,  while  "  " — ' 
the  Pi(jvincial  Act  extends  to  the  dealings  in  milk  be-  ^^^^j'';^"''^". 
tween  the  manufacturers  and  their  customers,  whether  by 
sale  or  otherwise.  We  know  that  in  general  milk  is  not 
sold  to  the  factories,  but  is  supplied  to  them  to  be  con- 
verted into  butter  or  cheese,  as  the  case  may  be,  upon 
special  bargains  whereby  the  milk  of  all  the  customers 
is  treated  in  one  common  mass,  and  returned  to  the  cus- 
tomers in  a  manufactured  state  in  agreed  proportions,  or 
afterwards  sold  by  the  manufacturer  for  the  common 
benefit. 

It  is  evident  that  in  such  transactions  the  utmost  care 
as  well  as  fairness  and  good  faith  are  requisite  on  the  part 
of  all  the  customers  in  the  sujiply  of  milk  in  order  to 
[248]  prevent  any  one  from  gaining  an  undue  advantage 
and  to  secure  to  every  one  his  proper  proportion  of  the 
manufactured  article,  and  the  provisions  of  the  Act  in 
question  seem  to  have  been  designed  to  regulate  the  deal- 
i'lgs  between  the  manufacturers  and  their  customers  in 
such  a  way  as  to  secure  fairness  and  good  faith,  which  the 
special  circumstances  of  that  business  or  trade  seemed  to 
the  legislature  to  call  for. 

When  the  several  sections  of  the  Act  and  its  whole  scope 
are  considered,  that  seems  to  me,  with  great  deference,  to 
be  the  object  and  purpose  of  the  legislature,  and  not  the 
creation  of  new  offences,  and  their  punishment  by  fine  and 
imprisonment. 

Thf,  Act  in  question  seems  to  me  to  be  very  different 
from  the  Dominion  Act.  The  latter  is  universal  in  its 
scope  and  application,  and  prohibits  the  forbidden  acts 
by  all  persons  whomsoever  under  all  circumstances,  and 
in  all  places  throughout  the  Dominion,  while  the  Pro- 
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1890        vincial  Act  is  confined  to  the  dealings  between  these  two 

Recjina      particular  kinds  of  manufacturers  and  their  customers. 

'•  The  one  has  all  the  features  of  a  public  criminal  law 

—    .     ))assed  in  the  interest  of  the  ^^eneral  puli^ie  ;  the  other  is 

' "  merel}'  the  regulation  of  the  mode  of  carrying  on  a  par- 

^  ^J.A?*"'  ticular  trade  or  business  within  the  Province,  so  as  to 
secure  fair  and  honest  dealing  between  the  parties  cou- 
cerned. 

Ill  further  comparing  the  provisions  of  the  two  Acts  it 
is  apparent  that  altliough  by  sect.  22  of  the  Adulteration 
Act  the  v/ilful  aduU/^ration  of  any  article  of  food  is  pro- 
hibited, the  skimming  of  milk  is  not  declared  to  be  adult- 
eration, unless  it  is  afterwards  sold  or  offered  for  sale 
without  re(juest,  and  in  vessels,  and  with  measures,  othci' 
than  such  as  are  pi'escribed  by  the  Act.  And  I  think  it 
is  clear  that  it  does  not  prohibit  skimmed  milk  from 
being  supplied  to  a  factory  to  be  converted  into  cheese  or 
butter,  unless  it  is  sold  or  offered  to  be  sold  to  the  manu- 
facturer. 

In  my  judgment,  therefore,  the  law  in  rjuestion  is  not 
a  criminal  law,  but  a  hiw  in  relation  to  "  Property  and 
civil  rights  in  the  Province,"  within  the  meaning  oi'  sect. 
[249]  92,  sub-section  I'A,  with  tlie  appropriate  sjinction  to 
secure  its  observance  authorized  by  sub-sect.  lo. 

I  think  this  case  is  governed  by  the  jud  ;ment  of  the 
Privy  Council  in  The  Citizens  Ins.  Go.  v.  PavHons  (1) 
and  that  it  is  a  clearer  case  in  favour  of  the  validity  of 
the  Act  than  that  was.  In  that  case  the  Province 
assumed  to  regulate  the  contracts  of  a  business  so  ex- 
tensive and  important  that  it  was  conteu'led  it  neces- 
sarily came  under  the  head  of  trade  and  commerce.  Ye'; 
it  was  held  to  have  the  power  to  do  so,  and  that  the  power 
extended  not  merely  to  eonipanies  incorporated  by  the 
Province,  but  also  to  eompanic^s  incorporated  by  Parlia 
nient,  and  under  the  provisions  of  Imperial  Statutes. 


(I)  7  App.  Ca«.  96  ;  ante  vol.  1,  p.  266. 
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The  Act  there  in  question  did  not  impose  any  penal- 
ties by  fine  or  imprisonment  to  secure   its   enforcement, 
anil  therefore  no  <aro:ument  was  there  made  that   it  was 
void  as  a  criminal   law,  but  there  can   l>o   no  doubt.  I  ^,   \.  Ontario, 
think,  that  it  was  CI impetent  to  have  imposed  penaltiis;         " 
and  it"  it  had,  I  am  at  a  loss  to  see  w!icrein  i.  would  liavo        J.  A. 
(littered  from  the  present  law. 

The  proper  way  to  look  at  this  case,  as  it  s(«ins  to  me, 
is  to  laj^  out  of  view  for  the  moment  th"  penalty,  and  see 
whether  the  principal  subject  enacted  is  competent,  be- 
cause it  cannot  be  opon  to  contention  for  a  moment  that 
the  imposition  of  a  penalty  for  enforcing  a  law  of  the  tom- 
petence  of  the  legislature,  is  an  interference  with  criminal 
law  undor  sect.  91,  sub-sect.  27. 

If  the  principal  matter  of  the  enactment  is  com])etent^ 
then  the  penalty  may  bo  added  as  of  course  :  Uohjn  v. 
'Lire  Queen  (I). 

looking  at  it  in  this  wny,  wb.at  objection  is  there  to 
this  law?  It  is  said  that  it  creates  an  offence.  But  I 
think  that  is  no  answ^er.  It  enjoins  or  forbids  something 
to  l>e  done.  It  imposes  restrictions  upon  the  sale,  or 
hringing  or  supplying,  of  watered  or  skimmed  n)ilk.  It 
rGijuires  writt«3n  notice  to  be  given  that  it  is  Avatered  or 
8kin)med.  Just  as  the  insurance  Act  imposed  restrictions 
and  (pialifications  upon  all  contracts  of  insurance,  so  this 
[i')i)]  law  iniposes  upon  the  customers  of  cheese  and 
butter  factories,  in  certain  cnses  the  obligation  of  giving 
a  written  notice  as  part  of  their  contracts,  whether  of 
Side  or  otherwise. 

In  Russell  V.  The  Queen  (2),  it  is  said  that  the  true 
nature  and  character  of  the  legislation  in  the  particular 
instance  under  discussion  must  always  be  deternuned  in 
order  to  ascei-tain  the  class  of  subject  to  which  it  really 
belongs  ;  and  it  wa.s  said  that  Mr.  IJenjanun's  argument 
that  a  provincial  law  with  such  penalties  as  were  author- 


(1)  !»  App.  Caw.  117:  nvt'  vol.  3, 
\>.  144. 


(2)  7  App.  CaH.  829 ;  ante  vol.  2. 
p.  12. 
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the  Act  could  bo  brought  within  any  of  the  classes  of 
sul)jccts  given  exclusively  to  the  Province. 

I  have  endeavoured  to  shew  th£'„t  the  true  nature  and 
character  of  this  legislation  is  the  regulation  of  a  trade  or 
business  within  the  Province  in  the  same  sense  exactly 
as  the  insurance  Act,  and  it  follows  in  my  opinion  that 
so  far  as  it  may  be  regarded  as  a  criminal  law  it  must  he 
excepted  from  sect,  91,  sub-sect.  27. 

When  it  is  considered  that  l)y  sub-sect.  15  of  .sect.  92, 
the  Province  has  power  to  inflict  penalty  witliout  limit 
in  amount,  and  imprisonment  without  limit  in  duration, 
to  enforce  the  observance  of  Provincial  laws,  it  is  im- 
possible to  say  that  'le  Province  does  not  in  a  certain 
sense  possess  what  i  lay  with  propriety  be  called  criminal 
jurisdiction,  according  to  numerous  definitions  of  criminal 
law  to  l)e  found  in  the  books.  To  hold  otherwise  is  to 
disregard  the  well  established  meaning  of  words  and  in- 
creases rather  than  diminishes  the  difficulties  of  inter- 
preting the  statute. 

In  Paley  on  Convictions,  6th  ed.,  p.  118,  it  is  said  that 
"  where  a  statute  orders,  enjoins,  or  prohibits  an  act, 
every  disobedience  is  punishable  at  common  law  by  in- 
dictment" ;  and  in  Mann  v.  Owen  (1),  Littledale,  J.,  de- 
fined the  word  "crime"  as  being  "an  offence  for  which 
the  law  awards  punishment."  See  also  a  collection  nf 
decisions  on  the  meaning  of  "  criminal  law"  in  Reglna  v. 
Roddy  (2),  and  a  collection  of  later  ciises  in  Wilson's 
Judicature  Act,  7th  od.,  pp.  41,  42. 

[2ol]  In  the  Parxons  Case  (8),  it  was  said  :  "  The 
words  '  regulation  of  trade  and  commerce  '  in  their  un- 
limited sense,  are  sufficiently  wide,  if  uncontrolled  by  the 
context  and  other  parts  of  the  Act,  to  include  ever}^  reg- 


(1)  9B.  &C.  695,  602. 

(2)  41  IT.C.Q.B.  291  ;  ante  vol.  1, 
p.  709. 


(3)  7  App.  Oils.  96,  112;  <t>i<cv.,!. 
1,  pp.  265,  277. 
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Illation  of  trade  ranging  from  political  arrangements  in        1890 
regard  to  trade  with  foreign  governments,  requiring  the      Rkgina 
sanction  of  parliament,  down  to  minute  rules  for  regulat-      Waron. 
ing  particular  trarles.     But  a  consideration  of  the   A.ct(j  A'ontario. 
shews  that  the  words   were  not  used  in  this  unlimited    ,,  -; — 

„  Madennan, 

sense.  J.  A. 

The  same  thing  may  be  said  of  the  words  "  criminal 
law,"  as  used  in  sub-sect.  27.  In  their  unlimited  sense, 
these  words  include  all  Provincial  laws  for  the  violation 
of  which  punishment  is  awarded  ;  and  inasmuch  as  the 
Provinces  have  express  power  to  award  punishment,  those 
words  must  receive  a  limited  and  restricted  interpretation 
in  the  same  way  as  "  trade  and  commerce." 

In  Hodge  v.  The  Queen  (1).  the  Lords  (-f  the  Privy 
Council  say  that  the  principle  which  the  Russell  Case  (2) 
and  the  Pa7\'ions  Case  (3)  illustrate  is,  that  sulijects 
which  in  one  aspect  and  for  one  pur])ose  fall  within  sect. 
92,  may,  in  another  aspect  and  for  another  purpose,  fall 
within  sect,  91  ;  and  so  I  think  that  what  was  here  en- 
acted, although  it  may,  in  its  widest  sense,  be  regarded 
as  a  criminal  law,  falls  under  sect.  92  as  a  legitimate 
dealing  with  property  and  civil  rights  in  the  Province. 

For  these  reasons  I  am  of  opinion  that  the  law  in  ques- 
tion is  valid. 

I  am  also  of  opinion  that  it  was  competent  to  the  legis- 
lature to  give  an  appeal  to  this  Court  in  cases  of  this  kind. 

I  think  the  power  of  legislation  over  criminal  procedure 
which  belongs  to  Parliament  is  co-extensive  with  its 
power  over  criminal  lav/,  and  that  the  same  is  true  of 
the  power  of  the  Province.  Any  other  rule  would  be  pro- 
ductive of  confusion  and  inconvenience,  and,  as  was 
pointed  out  by  Mr.  Blake,  would  leave  the  Province 
at  the  mercy  ot  Parliament,  and  helpless  to  make  its 
legislation  etfectual. 


(1)  9  App.  Cas.  117,  130  ;  ante  (2)  7  App.  Cas.  829  ;  ant(  vol  2, 

vol.  3,  pp.  14  i,  160.  p.  12, 

(3)  7  App.  Cas.  96 ;  ante   vol.  l,p.  265. 
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1S90  The  Courts  of  tlio  Provinces  have  decided  the  matter 

Rkgina      in  favour  of  the  Provincial  juris'-iction  in  several  eases: 

Waso\.      ['152]  ti('.(jiii(i  V.  Jioardnian  (I);  Rerjina  v.  Lawrence  (2); 

C  A~o^t  rid  -^^'^f'^^  ^'-  (^^'^/0>'  (3);  Bx  parte  Duncan  (4);  Page  v.  Grif- 

—        fitJi  f5) ;  Cote  v.  Ohauveaii  ((i) ;  and  Oushimi  v.Dupuy  (7), 

Macleniian,       i  .,     ,  ,  .  .,      •  i        i  •        i.i       •'      • 

J.A.  shew  that  procedure  is  necessarily  involved  in  the  juns- 
dictioii  over  the  subject. 

It  is  also  to  be  observed  that  sect,  li  of  P  "'.  C.  c.  178,  (8) 
the  Summary  Convictions  Act,  seems  expressly  to  confine 
the  operations  of  that  Act  to  offences  over  which  Paili;!- 
mont  has  legislative  authority  ;  and  sect.  106  (9)  seems  dis- 
tinctly to  recoo-nize  the  authority  of  the  Province  over 
procedure. 

I  am,  therefore,  clearly  of  opinion  that  we  have  pf>wer 
to  hear  the  appeal. 


^'! 


% 

i 

1 

JUDOMENT.S    IN    QuEEN's    BkNCH     Dn  I.SlON. 

[Reported  17  Ont.  Rep.  58]. 
Armouk,  C.  J.  : — 

This  conviction  is  grounded  upon  the  Act  of  the  Province  of 
Ontario,  51  Vict.  c.  32,  s.  1,  which  provides  that  *'  No  person  shall 
knowingly  and  wilfully  sell,  sujjply,  bring,  or  send  to  a  che(  se  or 
butter  manufactory,  or  the  owner  or  manager  thereof,  to  be  uianu- 


(1)  30  U.  C.  Q.  B.  553  ;  ante  vol. 
1,  p.  ()7fi. 
12)  43  U.  C.  q.  B.  1G4  ;  ante  vol, 

1,  1..  742. 

(3)  Ki  L.  C.  Jurist,  !(>!» ;  ante  vol. 
2,11.201. 

(4)  1(1  L.  C.  Juri.st,  188;  a/itc  vol. 

2,  p.  297. 

(5)  17  L.  C.  Jurist,  302  ;  atiU  vol. 
2,  p.  30S. 

(())  7  (^ni'bec  Ijaw  Kep.  258;  ((7it( 
vol.  2,  )).  311. 

(7)  5  A  pp.  Cas.  40'J,  415  ;  autc  vol. 


1,  1> 


2,  25S. 


(S)  I  By  tlif  Summary  OonvictioriB 
Act,  R.  S.  (,'.  c.  17«,  H.  3:  "This 
Act  shall  apply  to,  - 

"(f()  Kvcry  case  in  which  any  per- 
.son  Cdinuiits,  or  is  Ku.spcctfd  of  hav- 
ing I'liUMnitted,  any  offence  or  act 
over  which  the  T'arlianiHiit  of  Can- 
Rfla  has  lcj,'i.'^lative  authority,  and 
for  \vliii:h  such  [KTson  is  liable,  on 
Bumniary   conviction,  to    imprison- 


ment, fine,  penalty,  or  other  punish- 
ment ; 

"  {>))  Every  case  in  which  a  com- 
plaint is  made  to  any  justice  in 
relation  to  any  matter  over  which 
the  Parliament  of  Canada  has  legis- 
lative authoril;y,  and  with  n^spect 
to  which  suoh  justice  has  aiithority 
by  law  to  make  any  order  for  the 
payment  of   money  or  otherwisi^ ; - 

''S\iV>j('ct  to  any  special  provision 
otherwise  enacted  with  respect  to 
such  offence,  act  or  matter." 

(!»)[.Sect.  \Mi:  "No  return  purport- 
ing to  be  made  by  any  justice  under 
this  Act  shall  be  vitiated  by  the 
fact  of  its  including,  by  mistakt! 
any  convicticms  or  orders  had  or 
made  before  him  in  any  matter  over 
which  any  Provincial  Legislature 
has  exclusive  jurisdiction,  or  with 
resjiect  to  which  he  .acted  under  the 
a\ithority  of  any  provincial  law."] 


ONTAIUO   COrilT    OF    APPHAL. 


(J  I  8 


ive  power 


Reg  IN  A 

V. 

Wahon, 

q.  B.  D. 
Ontario. 


factured,  milk  dilutod  with  water,  or  iti  diiy  way  iidultenited,  or  1890 

milk   from  M'hich  uiiy  cream  has  been   taken,  or  milk  commonly 

known  as    'skimmed  milk,'  without  <listinctly  notifying  in  writini^, 

tlio  owner  or  manager  of  such  cheese  or  butter  manufactory,  tluit 

the  milk  so  sold,  supplied  or  brought  to  be  manufactured  has  been 

80  diluted  with     .,^er,  or  adulterated,  or  had  tlie  oivam  so  taken 

from  it,  or  become  milk  comiiKjnly  knowii  as  '  skimmed  milk,' as  Armour,   C.J, 

the  case  may  be."  "~~" 

[tiOj  Obt.aining  chattels,  money,  or  valuable  securities  by  false 
pretences,  made  either  by  words  or  acts  with  intent  to  difraud, 
is  an  indictable  misdemeanour,  and  j)r(jperly  comes  within  the 
term  "  criminal  law  "  as  used  in  IJie  B.  N.  A.  Act. 

The  doing  what  is  prohibited  by  this  section  was  not  at  the  time 
of  the  (lassing  oi  tlie  Act  an  indictable  misdemeanour,  nor  was  it 
regarded  as  an  oft'ence  against  the  criminal  law,  e.vcept  under  the 
adulteration  Act,  R.  S.  C.  c.  107,  s.  1.5,  which  provides  that  "If 
milk  is  sold,  or  offered,  or  exposed  for  sale,  after  any  valuable  con- 
stituent of  the  article  has  been  abstracted  therefrom,  or  if  water 
has  been  added  thereto,  or  if  it  is  the  product  of  a  diseased  animal, 
or  of  an  animal  fed  upon  unwholesome  food,  it  shall  be  deemed  to 
have  been  adulterated  in  a  ir^nner  injurious  to  health,  and  such 
sale,  offer,  f)r  exposure  for  sale  shall  render  the  vendor  liable  to 
the  penalty  hereinafter  provided  in.  respect  to  the  sale  of  adulter- 
ated food  ;  except  that  skimmed  milk  may  be  sold  as  such  if  cur- 
tained in  cans  bearing  upon  their  exterior,  within  twelve  inches  of 
the  tops  of  such  vessels,  the  word  '  hkinimed  '  in  letters  of  not  less 
than  two  inches  in  length,  and  served  in  measures  also  sini'larly 
marked  ;  but  any  person  supplying  such  skimmed  milk,  unless 
such  <juality  of  milk  has  been  asked  for  by  the  purchaser,  shall  nofc 
be  entitled  to  plead  the  provisions  of  this  seotinn  as  a  defence  to 
ir  in  extenuation  of  any  violation  of  this  Act.  2.  Nothing  in  this 
section  shall  be  interpreted  to  pu'mit  or  warrant  the  admixture  of 
water  with  milk,  or  a  iy  other  process  than  the  removal  of  cream 
by  skimming." 

Sect.  22  imposes  a  penalty  uinm  "every  )»i'r»<m  who  wilfully 
adulterates  any  article  of  fjod  or  any  drug,  or  orders  any  other  per- 
8(m  so  to  do  ;"  and  sect.  23  imposes  a  penalty  upon  "every person 
who,  by  himself  or  his  agent,  sells,  offera  for  sale,  or  expo-es  for 
sale,  any  article  of  food  or  any  drug,  which  is  a<lulterated  within 
the  meaning  ol  this  Act  .  .  .  Provided,  that  if  the  person 
eccused  proves  t"  the  court  Ijefore  which  the  case  ij  tried  that  ho 
[til]  did  not  know  of  the  article  being  adulterated,  and  shews  that 
he  could  not,  with  reasouable  diligence,  have  obtained  that  kiiow- 
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1890  ledge,  he  shall  be  subject  only  to  the  liability  to  forfeiture  under 

the  twenty  first  section  of  this  Act." 

T  lese  provisions  of  the  adulteration  Act  would  seem  to  include 
what  is  prohibited  by  sect.  1  of  the  Act  51  Vict.  c.  32,  (()). 

The  passing  of  the  adulteration  Act  by  the  Dominion  Parliament 
is  no  reason,  however,  against  the  passing  by  the  Ontario  Lcgiala- 
Armour,  C.J.  ^^^^  "^  the  section   in  question,  if  it  comes  properly  within  the 
■""  powers  of  that  Legislature  under  the  provisions  of  the  B  N.A.  Act. 

The  validity  of  the  section  is  defended  iis  a  law  made  in  relation 
to  "  pr(  perty  and  civil  rights,"  and  is  attacked  as  a  liw  uiado  In 
relation  to  "criminal  law." 

' '  The  true  nature  and  character  of  the  legislation  in  the  partlcu- 
lar  instance  under  discussion  must  always  be  determined,  in 
order  to  ascertain  the  class  of  subject  to  which  it  really  belongs  "  •" 
Russell  y.  Thfi  Queen  (I),  and  we  have  to  ascertain,  therefore  the 
primary  object  of  the  Act  in  question. 

The  primary  object  of  this  Act  is  to  create  new  offences  and  to 
punish  them  by  fine,  and  in  default  of  payment  by  imprison- 
ment, and  this  is  its  true  nature  and  character. 

The  result  sought  to  be  obtained  thereby  is  no  doubt  fair  dealing, 
and  this  is  the  result  sought  to  be  obtained  by  making  the  obtain- 
ing chattels,  money,  or  valuable  securities  by  false  pretences  with 
intent  to  defraud,  an  offence  punishable  by  imprisonment. 

It  is  sought  by  this  Act  to  bring  about  the  result  that  persons 
contracting  to  deliver  milk  to  a  cheese  or  butter  manufactory  will 
be  deterred  from  dishonesty  in  carrying  out  such  contracts,  and  in 
this  way  this  legislation  has  relation  to  property  and  civil  rights, 
contracts  and  the  enforcement  of  them,  coming  clearly  within 
that  definition. 

But  its  relation  to  "property  and  civil  rights  "  is  much  more 
remote  than  its  relation  to  "criminal  law,"  and  it  is  under  the 
latter  class  that  it  must  be  ranged. 

[62]  And  coming,  as  I  must  hold  it  to  come,  within  "  criminal  law," 
it  cannot   come  within  matters  of  a  purely  local  or  private  nature. 

This  legislation  being,  therefore,  outside  of  the  powers  of  the 
Local  Legislature,  this  conviction  must  be  held  invalid,  and  must 
be  quashed,  but  it  will  bo  without  co3ts,  and  with  the  usual  pro- 
tection to  the  magistrate. 

Stree,'.  J.  :  — 

The  defendant  has  been  convicted  of  having  on  the  4th  June, 
1888,  at  the  township  of  Dunimer,  in  the  county  of  Peterborough, 


(1)  7  App  Cas.  829,   839  ;  ante  vol.  2,  pp.  12,  23. 


ONTARIO   Col'Hr   OF    AIM'EAF,. 


615 


knowingly  and  wilful'y  -:)kl  find  supplied  to  the  "  Wiivsaw  Clioese 
Factory"  milk  which  had  the  cream  partially  removed  therefrum, 
contrary  to  the  statut?  in  that  behalf. 

The  statute  under  which  he  was  convicted  is  cap.  32  of  the 
Ontario  Statutes  of  1888,  by  the  first  section  of  which  it  is  provided 
that  no  person  sliall  knowinj,'ly  and  wilfully  bring  or  send  to  a 
cheese  or  butter  manufactory,   or  the  owner  or  manager  thereof 

.  .  milk  from  which  any  cream  has  been  taken  .  .  without 
distinctly  notifying  in  writing  the  owner  or  manager  of  such  .  . 
manufactory  that  the  milk  sold  has  had  the  cream  taken  from  it. 
By  sect,  4  of  the  same  statute  it  is  provided  that  any  person  who 
violates  the  provisions  of  this  section,  upon  conviction  thereof 
before  any  justice  or  justices  of  the  peace  i-hall  forfeit  and  pay  a 
sum  of  not  less  than  85,  and  not  more  than  $50,  togither  with 
custs,  etc. 

The  conviction  has  been  removed  into  this  Division  by  certiorari, 
and  the  defendant  moves  to  (juash  the  conviction  on  the  ground 
that  the  provisions  of  the  Act  under  which  he  has  been  convicted 
are  ultra  vires  the  Legislaturi-  of  the  Province  of  Ontario. 

By  sub-sect.  13  of  sect.  92  of  the  B.N. A.  Act  the  Provincial 
Legislature  obtained  its  power  to  deal  with  matters  relating  to  "  pro- 
perty and  civil  rights,"  and  by  sub-sect.  15  to  pas^  laws  providing 
[03]  for  the  imposition  of  punishment  by  tine,  penalty,  or  imprison- 
ment for  enforcing  any  law  of  the  Province  made  in  relation  to 
any  matter  coming  within  its  legislative  powers. 

The  adjustment  of  the  basis  upon  which  the  dealings  between 
the  managers  of  cheese  factories  in  the  Province  and  the  persons 
supplying  milk  to  them  should  take  place,  and  the  devising  of  the 
best  means  of  securing  the  former  against  unfair  dealing  on  the 
part  of  the  latter,  seem  to  fall  well  witliin  the  scope  of  th*  descrip- 
tion of  "'property  and  civil  rights  in  the  Province;"  and  if  the 
punishment  imposed  had  been  confined  to  pecuniary  damages  for 
the  loss  sustained  there  couhl  bo  little  doubt  as  to  the  validity  of 
the  Act.  We  have,  however,  here  not  only  a  law  forbidding  the 
delivery  of  skimmed  milk  to  the  manufacturer,  but  the  imposi- 
tion on  the  person  delivering  it  of  a  punishment  upon  his  conviction, 
before  a  justice  of  the  peace,  of  a  violation  of  the  provisions  of  the 
Act,  and  it  is  urged  that  this  is  a  transgression  upon  the  power 
exclusively  reserved  to  the  Dominion  Parliament  of  dealing  with 
the  criminal  law  of  the  Dominion. 
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Tliore aro  good  rtmsons for  h  -Idiny  that  tlio  Proviiicifil  f.egislatun.H 
could  not.  liy  t'ao  more  net  uf  passi  g  a  statute  furhidJing  the  doiuc 
of  Hoiucthiiig,  fih-ffady  an  olfoncu,  hut  alfootin.,'  projuirty  and  civil 
rights  in  thu  I'rovinco.  confor  upon  thtm-cdves  jurisdiction  to  intlict 
a  new  punisliniont  for  tho  offoujo,  and  justify  it  upon  tho  ground 
that  they  were  merely  enforcing  their  own  statute.     Tho  foundation 
for  tho  jurisdiction  claimed  would  be  defective  because  of  itsdealina 
with  matters  of    criminal  law.     Hut  when     tlie  B.N.  A.   Act  was 
passed  it  was  not  an  ollonco  cither  at  coinmon  law  or  by  statute 
for  a  jjorson  to  deliver  skimmed  nii^k   witlmut  revealing  tho  fact; 
See  Bimiby  V.  Bolldt  (1),    in  which  the  old  statutes  upon  kindred 
matters  are  (pioted.     I  do  not  mean  to  aay  that  this  is  the  only  test 
to  be  applied,  but  it  clears  the  ground  of  the  initial  dilliculty  and 
leaves  it  open  to  us  to  consider  the  real  character  of  thj  legislation 
[64]  whicii  is  attacked,  that  legislation  being  witiiin  the  letter  of 
the  f  owers  of  the  legislature  under  the  constitutional  Act.     Is  it 
an  Act  constituting  a  new  crime  for  the  purpose  of  punishing  tiiat 
crime  in  the  interest  of  public  morality  '.  Or  is  it  an  Act  for  the 
regulation  of  the  dealings  and    rights  of  c]ioe«e  makers  and  their 
patrons,  with  punishments  imposed  for  tho  protection  of  the  former  ? 
If  it  is  found  to  couje  under  the  former  head,  1  think  it  is  bad  as 
dealing  with  criminal  law  ;  if  under  the  latter,  I  think  it  is  good  us 
an  exercise  of  the  rights  conferred  on  the  Province  by  sect.  92  of 
the  B.N. A.  Act.     An  examination  of  the   Act  satisfies  me  that  the 
latter  is  its  true  object,  intention,  and  cluvracter.     It  is  not  made  an 
oflfence  to  deliver  skimmed,  sour,  tainted,  or  adulterated  milk  to  tho 
cheese  maker,  as  we  should  expect  to  find  in  an  Act  intended  for 
the  public  interest ;  the  oft'^nce  consists  in  doing  so  without  notify- 
ing the  fact  to  the  cheese  maker  ;  he  is  the  person  injured  by  tho 
breach  and  intended  to  be  protec  ed  by  the  notice.     It  is  true  that 
the  cheese  maker   is  not  necessarily  required  to  be  the  informant 
upon  a  prosecution  under  tho  Act,  but  he  is  the  only  person  who  is 
authorize  1  to  compel  the  person  who  has  delivered   the  milk,  to 
submit  his  cows  and   his  milk   to  the  tests  provided  by  the  Act. 
These  tests  appear  to  be  tho  only  practicable  moans  in  most  cases  of 
obtaining  proof  of  the  offence.     They  are,  at  all  events,  the  means 
pointed  out  by  the  statute,  and  if  the  offence  created  were  intended 
to  be  punished  in  the  interests  of  the  public  and  not  of  the  cheese 

(l)16M.  <t  W.  G44. 
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maker  wo  should  hiivo  expected  to  tind  tho  moans  of  proving  it 
plftcod  in  tho  hiinds  of  the  odicer.!  of  public  justice,  and  not  confined 
to  tho  person  against  wiiom  the  oH'onco  is  alleged  to  have  been 
coiiiinitted. 

Finding  then,  as  I  do  in  this  statute,  that  ihe  punishmentH  imiio^ed 
by  it  are  directed  to  tho  enforcement  of  a  law  of  tho  Provincial 
Legisla'ure  relating  to  property  and  civil  rights  in  the  Province  ; 
that  the  ofFences  created  by  it  formed  no  part  of  tho  criminal  law 
previously  existing,  and  that  tho  api)aront  object  of  the  Act  is  to 
[05]  protect  private  rights  rather  than  to  punish  public  wrongs,  T 
am  obliged  to  dillor  from  the  conclusion  at  which  the  Chief  Justice 
has  arrived,  and  to  say  that  in  my  judgment  the  conviction  should 
be  affirmed,  and  the  motion  dismissed  with  costs. 

FALOONBRioaB,  J.,  agreed  with  Armour,  C.  J. 
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[COMMON  PLEAS  DIVISION.] 

ij^       In  re  The  Bell  Telephone  Company  and  the  Telk- 
Nov^,  21.  phone  Manufacturing  Company  and  The  Minister 

OF  Agriculture. 

[BepoHed  7  Out.  Bep.  605.] 

Court,  constitution  ot—B.  N.  A.  Art,  s.  91,  sub.  a.  S2—S5  Vict.^ 

c.  26,  s.  28,  (D). 

The  Dominion  Parliament  having  in  the  yeir  1872,  passed  an  Act 
respecting  patents  of  invention  which  by  sect.  28  providtnl  that 
all  patents  were  to  be  subject  to  certain  conditions  non-compli- 
ance with  which  should  render  them  void,  and  that  the  Minister 
of  Agriculture  or  his  deputy  should  have  authority  to  finally 
determine  any  dispute  as  to  whether  a  patent  had  or  had  not  be- 
come void  :  Held,  that  a  Court  or  judicial  tribunal  for  the 
determination  of  the  matters  referred  to  in  the  said  section  was 
thereby  constituted  and  that  the  constitution  of  such  a  court  was 
within  the  competence  of  the  Dominion  Parliament. 

This  was  an  application  by  the  Bell  Telephone  Com- 
pany of  Canada  calling  upon  the  Minister  of  Agriculture 
for  the  Dominion  of  Canada,  and  the  Telephone  Manu- 
[606]  facturing  Company  of  Toronto,  to  shew  cause  why 
a  writ  of  prohibition  should  not  be  issued  to  restrain  all 
further  proceedings  in  the  making  an  application  then 
pending  before  the  said  Minister  for  the  cancellation  of 
Patent  No.  7789,  dated  22nd,  August,  1877,  granted  to 
Alexander  Graham  Bell,  for  Bell's  system  of  telephoning- 
The  grounds  set  forth  in  support  of  the  motion  for  the 
writ  were  (1)  that  no  dispute  within  the  meaning  of  sect. 
28  of  the  Patent  Act  of  1872, 35  Vict.,  c.  26,  D.,  had  arisen 
aa  to  whether  the  patent  had  or  had  not  become  void 
under  the  provisions  of  that  section :  (2)  that  the  matters 


2--C.  p.  D. 
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alleged  in  the  petition  of  the  telephone  manufacturing        1884 
company  to  the  Minister  disclosed  no  right,  interest,  or  In  rm  Bih. 
authority  in  them  to  dispute  the  validity  of  or  demand    Company. 
cancellation  of  the  patent :  (3)  that  sect.  28  of  the  Patent   statement. 
Act  was  ultra  vires  of  the  Parliament  of  Canada,  the 
effect  of  it  being  to  create  a  Court  for  the  adjudication 
of  questions  relating  to  property  and  civil  rights,  etc. 

That  since  the  occurrence  of  the  matters  relied  on  by 
the  petitioners  for  invoking  the  decision  of  the  Minister 
the  patent  had  been  twice  extended  for  two  several  peri- 
ods of  five  years,  and  its  validity  recognized  so  far  as 
regarded  all  matters  which  had  occurred  prior  to  such 
extensions. 

McCarthy,  Q.C.,  Maclennan,  Q.C.,   McMichael,  Q.C., 
Lash,  Q.C.,  and  S.  G.  Wood,  for  the  applicants,  referred 
to  B.N. A.  Act,  sects.  91-2 ;  Smith  v.  Goldie  (1)  ;  Lloyd  on 
Prohibition,  p.  7;  Oreat  Western  R.  W.  Go.  v.  Waterford 
and  Limerick  R.  W.  Go.  (2)  ;  South  Eastern  R.  W.  Go.  v. 
Railway  Commissioners  (S);  Toomer  v.  London,  Chatham 
and  Dover  R.  W.  Go.  (4) ;  Warwick  Canal  Go.  v.  Birming- 
ham  Canal  Go.  (5) ;  Ghabot  v.  Lord  Morpeth  (6) ;  James  v. 
South  Western  R.  W.  Go.  (7);  Ashby  v.  White  (8);  Hatha, 
way  V.  Doig  (9) ;  Ec  parte   Sidebotham  (10)  ;  Dimes  v- 
[607]  Grand  Junction  Canal  (11);  Palmer  v.  Hutchin- 
son (12);  Labalmondiere  v.  Frost  (13);  Citizens  Ins.  Go- 
V.  Parsons  (14). 

F.  Arnoldi  and  /.  R   Roaf,  contra,  referred  to  High  on 
Extraordinary  Remedies,  pp.  549,  553,  558,  et  seq. ;  Full 


(1)  7  App.  Rep.  628 ;  9  Can.  S. 
R.  46. 
2)  17  Ch.  D.  493. 


3)  6  Q.  B.  D.  586. 

(4)  2  Ex.  D.  450. 

(5)  5  Ex.  D.  1. 
6)  15  Q.  B.  446. 


1 


7)  L.  ft.  7  Ex.  287. 


265, 


(8  1  Sm.  L.  C.  8th  cd.  p.  264. 

(9)  C  App.  Rep.  264. 

(10)  14  Cn.  D.  458,  4^.. 

(11)  3  H.  L.  C.  759,  771. 

(12)  6  App.  Ces.  619,  624. 

(13)  1  E.  A  1.  5L7. 

(14)  7  App.  Cas.  Cj  ;  ante  vol.  1  p. 
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1884        V.  Hutchins  (1);  Smith  v,  Goldie  (2);  Valin  v.La:'glois  (3); 
In  «B  Bkll  Queen   v,    Burah  (4);   Co^e   v.    Morgan  (5);  Brown  \. 
CojiPANi.    CocH?i(/ (6) ;  Joseph  v.  Henry  (7);  Ehton  v.  iiose  (8); 
Argument.    Cushing  V.  Dapiiy  (9) ;  U.  S.  Dig.  N.  S.,  vol  5,  p.  625. 

McCarthy,  Q.C.,  in  reply  referred  to  L' Union  St. 
Jacques  de  Montreal  v.  Belittle  (10);  Citizens'  Ins.  Co.  v. 
Parsons  (11);  Colonial  Building  and  Investment  Asso- 
ciation V.  Attorney-Oeneral  of  Quebec  (12);  Mackonochie 
V.  ZorcZ  Penzance  (13). 

OsLEr,  J.  A.: — 

The  question  before  me  is,  whether  a  writ  of  prohi- 
bition should  be  issued  to  restrain  the  Minister  of  Agri- 
culture from  entertaining  or  continuing  an  enquiry  as  to 
the  nullity  and  avoidance  of  a  patent  under  sect.  28  of 
the  Patent  Act,  18/2. 

This  section  provides  that  every  patent  shall  be  subject 
and  expressed  to  be  subject  to  the  condition  that  at  the 
end  of  two  years  from  its  date  it  shall  be  null  and  void 
unless  the  patentee  shall,  within  that  period,  have  com- 
menced and  thence  continuously  carried  on  the  manufac- . 
ture  of  the  invention  in  Canada,  and  shall  also  be  void  if 
after  the  expiration  of  twelve  years  from  its  date  the 
patentee  imports  the  invention  into  Canada:  "  Provided 
always,  that  in  case  disputes  should  arise  as  to  whether 
a  patent  has  or  has  not  become  null  and  void  under  the 
provisions  of  this  section,  such  disputes  shall  be  settled 
by  the  Minister  of  Agriculture,  or  his  deputy,  whose 
decision  shall  be  final." 


IS 


(1)  2  Cowp.  422. 

(2)  9  Can.  S.  C.  R.  46. 

(3)  3  Can.  S.  C.  R.  1,  17;  ante  vol. 
1,  p.  167. 

(4)  3  App.  Gas.  889;  ante  vol.  3,  p. 
409 

(6)  7  Can.  S.  C.  R.  1. 
(6)  L.  R.  3  Q  B.  672. 
(7)19L.  J.  iN.S.  Q.  B. 


(13)  6  App.  Gas.  424. 


(8)  L.  R.  4  Q.  B.  4. 

(9)  5  App.  Cas.  409 ;    ante  vol.  1, 
p.  252. 

(10)  L.  R.  6  P.  C.  31 ;  ante  vol.  1, 
p.  63. 

(11)  7  App.  Cas.  96, 116,  117 ;  anU 
vol.  1,  p.  266. 

(12)  9  App.  Cas.  157 ;  ante  vol.  3, 
p.  118. 
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It  is  contended  that  prohibition  ought  tobn  fjrantecl  on        1884 

several  grounds.  '^«.^^„?S" 

[COS]  First. — It  is  said  that  the  section  is  ultra  vires.     Company. 
The  Parliament  of  Canada  lias  in  effect  creatcul  a  Court  Osier,  J.  A. 
of  Jusiice  of  civil  jurisdiction    other    than  the  general 
Court  of  appeal  provided  for  in  sect.  104,  !).N.A.  Act. 

Second. — That  in  assuming  to  confer  on  the  Minister 
authorit}'"  to  determine  disputes  respecting  the  nullity  or 
validity  of  a  patent,  the  Parliament  is  legislating  in  re- 
spect of  property  and  civil  rights  in  the  Piovince. 

Third. — That  if  not  ultra  vires  yet  that  the  condition 
precedent  to  the  exercise  of  the  Minister's  jurisdiction  did 
not  exist,  inasmuch  as  no  '  ..-.putes  had  ari.sen  between  the 
patentee  and  other  [)arties  whicli  he  could  be  called  upon 
to  decide. 

Fourth. — That  if  a  court  had  been  constituted  it  was 
one  of  which  the  machinery  was  so  defective  and  the 
powers  so  limited  that  it  was  incapable  of  administering 
justice  between  disputants;  and  that  the  jurisdiction  exer- 
cised by  the  Minister  under  the  .section  nuist  be  confined 
*to  cases  in  which  parties  go  before  him  by  consent. 

The  arguments  before  me  took  a  wide  range,  but  I  think 
the  only  questions  necessary  to  be  considered  are  the  fol- 
lowing :  whether  a  court  or  judicial  tribunal  for  the  judi- 
cial determination  of  the  mattei-s  referred  to  in  the  section 
has  bsen  constituted  by  the  Act :  in  other  words,  whether 
the  duties  of  the  Minister  are  of  a  judicial  or  of  an 
administrative  character.  If  judicial  whether  the  con- 
stitution of  such  a  forum  is  ultra  vires  the  Domin- 
ion Parliament,  as  infringing  upon  subjects  of  exclu- 
sive Provincial  legislation  :  B.N. A.  Act,  .sect.  92,  sub-sects. 
13,14. 

If  the  duties  of  the  Minister  are  executive  merely,  then 
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1884        beyond  question  proliihition  does  not  lie  :  Chabot  v.  Lord 
Bkix  Morj)eth.  (1).     On   the  other  hand,  if  the  Minister  has 
been  legally  constituteda  forum  or  tribunal  for  detcrniin- 
Osler,  J.  A.  ing  these  questions,  and  he  is  not  exceeding  his  jurisdic- 
tion, I  have  nothing  to  do  with  the  nature  of  its  consti- 
tution, nor  am  J  at  liberty  to  say  that  it  is  less  a  court  or 
tribunal  because  some  of  the  [)Owers  usually  conferred 
upon  a  court   are  wanting  or  because    the   machinery 
[609]  is  defective  (if  it  be  so,)  or  its  modes  of  ascertaining 
and  acting  upon  facts  different  from  those  employed  in 
the  ordinary  tribunals  of  the  country.     Therefore  it  is 
beside  the  question   to   urge  that  there  is  no  power  to 
summon  witnesses  or  to  examine  them  upon  oath,  or  that 
the  court  is  one  of  original  jurisdiction,  from  which  there 
is  no  appeal,  and  thus  in  its  very  constitution  foreign  to 
the  spirit  of  our  laws,  as  Lord  Abinger  observed  in  Ex 
•parte  Smyth  (2) ;  and  see  Lord  Camden  v.  Home  (.S).    If 
the  tribunal  and  the  power  to  constitute  it  exist,  then  so 
long  as  it  is  acting  withir  its  jurisdiction  there  is  no  ground 
for  prohibition.  , 

On  the  first  question  it  appears  to  me  that  the  Minister 
has  been  constituted  a  judicial  tribunal  empowered  to 
decide  in  rem  upon  the  status  of  the  patent.  There  are 
found  the  three  constitutional  elements  of  a  court.  The 
plaintiff,  the  party  who  asserts  the  nullity,  the  defendant, 
the  patentee  who  affirms  the  validity  of  the  patent,  and 
the  judge,  in  the  person  of  the  Minister  empowered  to 
enquire  into  the  facts,  to  determine  the  law,  and  to  de- 
clare the  result  by  a  definitive  decree. 

On  this  subject  I  desire  to  quote  a  passage  from  the 
printed  report  of  a  decision  of  a  former  Deputy  Minister 


(1)  15  Q.B.  446,  459. 


(S)  4  T.  R.  382. 


(2)  2  C.  M.  ft  R.  748. 
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of  Af^riculture,  Mr.  J.  C.  Tache,  which  I  find  referred  to        ^^^ 
with  approval  in  the  judgment  of  the  Sup'  erne  Court  in  In  rk  Bhu 
Smith  V.  Goldie  (1).  Compakt. 

'The  constitution  of  this  tribunal  is  not  of  an  unknown  Oeier,  J.  A. 
character ;  such  jurisdiction  is  given  to  the   administra- 
tion in  many  countries ;  and  in  some,  in  the  Austro-Hun- 
garian  Empire    for  instance,  that  jurisdiction  extends  so 
far  as  to  vest  in  the  executive  officer  the  exclusive  power 
ot  deciding  all  cases  concerning  invalidity  or  lapsing  of 
patents.     The  tribunal  is  not  devoid  of  all  means  of  get- 
ting at  the  truth,  the  fact  of  not  being.restrained  by  fixed 
rules  of  procedure  and  stringent  modes  of  evidence  being 
a  compensation  for  the  want  of  power  to  compel  witnes- 
ses.   It  is  self  evident  that  it  was  the  intention  of  the 
lav/  maker  to  exact  only  one   condition  in  the  Judge'p 
[610]  mind  in  delivering  his  decision  that  he  be  con- 
vinced of  the  substantial  justice  of  such  decision  on  suffi- 
cient information,  no  matter  how  obtained. 

"Notwithstanding  that  this  tribunal  is  not  restricted 
by  fixed  rules  of  practice,  it  is  nevertheless  bound  to  abide 
by  the  rules  of  common  justice,  by  the  dictation  of  com- 
mon reason,  and  to  be  enlightered  by  such  decisions  as 
may  be  held  to  embody  the  commv.  i  consent  of  man- 
kind." 

It  is  not  for  me  to  express  an  opinion  as  to  the  wisdom 
of  the  policy  which  dictated  the  formation  of  such  a 
tribunal  in  a  country  and  among  a  people  like  ours,  ac- 
customed to  yield  obedience  to  laws  administered  through 
known  forms  and  by  courts  having  powers  to  compel 
the  attendance  and  to  sift  the  evidence  of  witnesses. 

• 

One  can  only  say  that  the  Minister  who  enters  upon 
such  an  enquiry  as  that  which  is  in  question  must  do  so 
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(3)  9  Can.  S.  C.  R.  46,  68. 
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In  rk  Bkll  which  is  felt  by  an  ordinary  tribunal,  and  will  lon<f  hesi- 
Tklkphonk  .  /  ,     .  .         ,  .  „ 

Company,     tate  ni   arriving  at  a  decision  destructive  oi  acquirc^d 

Osier,  J.  A.  lights  where  the  least  room  for  doubt  exists,   especially 

if  under  any  circumstances  the  same   question  may  be 

raised  in  an  action  inter  partes,  in  the  ordinary  courts. 

On  this  branch  of  the  case  I  have  no  doubt  that  as  the 
Minister's  proceedings  are  of  a  judicial  character  proliibi- 
tion  will  lie  if  the  section  is  ultra  vires,  or  if  he  is  ex- 
ceeding the  jurisdiction  conferred  upon  him  thereby. 

I  refer  to  the  Warivick  Cdrial  Co.  v.  Birmivgham 
Canal  Co.  (1);  South  Eastern  R.  W.  Go.  v.  Railway  Com- 
missioners (2);  North  London  R.  W.  Go.  v.  Great  North- 
ern R.  W.  Go.  (3);  The  Queen  v.  Local  Government 
Board  (4)  aiid  may  quote  an  observation  of  Brett,  L.  J., 
in  the  last  case.  He  says  at  p.  321  :  "My  view  of  tlie 
power  of  prohibition  at  v'he  present  day  is  that  the  court 
should  not  be  chary  in  exercising  it,  and  that  wherever 
the  legislature  entrusts  to  any  body  of  persons  other  than 
to  the  Superior  Courts  the  power  of  imposing  an  obliga- 
tion upon  individuals,  the  courts  ought  to  exercise  as 
widely  as  they  can  the  power  of  controlling  those  bodies 
[611]  of  persons  if  those  persons  admittedly  attempt  to 
exercise  powers  beyond  the  powers  given  to  them  by 
Act  of  Parliament." 

The  cases  of  Cote  v.  Morgan  (5)  and  Poulin  v.  Cor- 
poration of  Quebec  (6)  may  also  be  usefully  referred  to  on 
the  question  when  and  against  whom  the  writ  of  prohi- 
bition may  be  granted,  or  of  the  propriety  of  testing  the 
constitutionality  of  an  Act  of  the  Legislature  by  this 
mode  of  procedure. 


(1)  5  Ex.  D.  1. 

(2)  6  Q.  B.  D.  686. 

(3)  11  Q.B.D.  30. 

(4)  10  C^.  B.  D.  309. 


(5)  7  Can.  8.  C.  R.  1 

(6)  9  Vi 


3,  p.  230, 


an.  8.  C.  R.  185 ;  ante  vol. 
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The  next  question  is,  whether  the  section  under  con-         !<*** 
sideration  is  ultra  vires  the  Parliament  of  Canada. 

Under  the  B.  N.  A.  Act.  sect.  91,  the  exclusive  leqixht 
live  authority  of  the  parliament  of  Canada  extends  to  uU  o.tler,  J.  a 
matters  coming  urithin  the  classes  of  subjt'cts,  inter  alia, 
sal)-sect.  22,  "patents  of  invention  and  discovery." 

Property  and  civil  rights  within  the  Provin(re,  and  the 
administration  of  justice,  including  the  establishment, 
etc.,  of  provini-'ial  courts,  are  of  the  matters  a.ssigned  ex- 
clusively to  the  Provincial  Legislatui-es. 

Nevertheless,  as  regards  property  and  civil  rights,  it  is 
settled  that  the  Parliament  may  legislate  where  it  becomes 
nece-ssary  to  do  so  for  the  purpose  of  legislating  generally 
and  efiectually  in  relation  to  matters  within  their  own 
legislative  authority:  Cushliig  v.  Dtipity  (I) ;  Valin  v» 
Langlois  (2) ;  Citizens  Ins.  (Jo.  v.  Parsons  (3). 

Patents  of  invention,  etc.,  though  property  and  civil 
rights  in  the  Province  in  which  the  holder  may  be 
domiciled,  yet  confer  rights  exerciseable  in  any  Province 
of  the  Dominion,  and  all  legislation  on  the  subject  is,, 
from  its  very  nature,  in  a  high  degree  a  matter  of  policy 
(tf  the  general  government. 

I  quote  another  passage  from  -Mr  Tache's  decision, 
"The  intention  of  the  legislature,  as  shewn  by  the 
policy  of  the  legislation,  is  evidently  to  guard  against  the 
danger  of  Canadian  patents,  granted  to  aliens,  being  made 
instrumental  to  secure  the  Canadian  market  in  favour  of 
foreign  patents  to  the  detriment  of  Canadian  industry, 
for  in  the  measure  that  the  right  of  taking  patents  was 
[612]  extended,  the  remedy  against  the  dreaded  danger 
was  made  more  ample,  but  at   the  same   time  thejuris- 

(1) .')  App.  Cas.  409,  415;  ante  vol.  (2)  3  Can.  S.  C.  R.  1,  5  App.  Cas. 

1,  p.  252.  115  ;  ante  vol.  1,  p.  158. 

(3)  7  App.  CaB.   9G,  107-109  ;   aiUe  vol.  1,  p.  265. 
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18M  diction  over  sncli  cases  of  disputes  as  nufjht  arise,  was 
In  re  Bkll  transferred  from  the  judicial  tribunals  to  the  adminis- 
Company,  trative  tribunal," — this,  I  think,  is  what  Mr.  Justice 
Osier,  J.  A.  Henry  is  referring  to,  when  in  Smith  v.  GolcUe,  (1)  he 
speaks  of  the  matter  beinj,'  .solely  a  matter  for  ministerial 
and  not  judicial  determination — "evidently  for  the  pur- 
pose of  avoiding  an  over  strict  application  of  the  provi- 
sions made  against  the  possible  evil  of  a  patent  being 
taken  for  the  .sole  purpose  of  depriving  Canada  from  the 
use  of  a  aseful  invention.  The  28th  section  is  also  in- 
tended as  a  sort  of  protective  policy  in  favour  of  Cana- 
dian labour.  The  legislature  has,  certainly  not  without 
intention,  provided  for  a  kind  of  paternal  tribunal  form- 
ed by  the  connnissionrv  of  patents,  the  natural  protector 
of  patentees,  which  intention  can  be  no  other  than  that 
every  case  .should  be  adjudicated  upon  in  a  liberal  man- 
ner. 

Upon  the  best  consideration  I  have  been  able  to  give 
to  the  subject  I  am  of  opinion  that  the  section  (28)  is  not 
ultra  vires,  or  in  conflict  with  the  powers  assigned  to  the 
Provincial  Legislatures.  Though  property  and  a  civil 
right,  it  is  yet  one  ot  parliamentary  creation,  and  I  see  no 
reason  why  the  same  power  which  gives  it  birth  and  limits 
the  term  of  its  existence,  should  not  also,  as  a  matter  of 
policy,  and  for  the  purpose  of  effectual  legislation  on  the 
subject,  also  provide  a  special  mode  of  enquiring  into  and 
deciding  upon  the  question  whether  the  conditions  upon 
which  it  was  granted,  to  which  it  is  expressed  to  be  sub- 
ject, and  on  which  its  existence  depends,  have  been  com- 
plied with. 

I  cannot  on  principle  distinguish  this  legislation  from 
many  of  the   instances  referred  to   by   Ritchie,  C.  J.,  in 

(I)  9  Can  S.  C.  R.  46,  68. 
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Valiii  V.  Langlois  (1)   in  which  judicial  powers  are  con-        ^'^ 
fened  in  some  cases  on  individual  iudijes,  in  others  on  l"  hk  BiLt 
provincial    courts  to  administer  relief  arising  under  Do-     Compant. 
minion  Acts.     I  may  refer,   inter  alia,  to  the  following  :   Osier,  J.  A. 
[613]  the  Public  Works  Act,  :U  Vict.  c.  12,  s.  48,  provides        """ 
that  costs  in  awards  under  that  Act  shall  be  taxed  in 
some  cases  by  the  proper  officer  of  certain  named   courts, 
in  others  by  a  Judge  of  the  Supreme  Courts. 

The  Act  for  toe  settlement  (  f  the  affairs  of  the  Bank 
of  Upper  Canada,  31  Vict.  c.  17,  gives  authority  to  the 
Court  of  Chancery  or  a  Judge  thereof  to  make  orders 
and  directions  with  reference  to  the  trusts  therein  men- 
tioned. 

The  31  Vict.  c.  23,  an  Act  to  define  the  privileges  of 
the  House  of  Commons,  etc.,  makes  provision  for  the 
immediate  stay  of  and  putting  an  end  to  all  proceedings, 
civil  or  criminal,  upon  the  certificate  of  the  speaker  in 
certain  cases. 

The  Act  relating  to  banks  and  banking,  34  Vict.  c.  5, 
enables  the  Superior  Courts  of  law  and  equity  to  adjudi- 
cate in  a  summary  manner  upon  the  right  of  parties 
legally  entitled  to  shares,  etc.  See  /n  re  Bank  of 
Ontario  (2). 

The  Public  Lands  Act,  35  Vict.  c.  23,  provides  for  a 
summary  remedy  on  application  to  a  judge  of  any  court 
having  competent  jurisdiction  in  cases  respecting  real 
estate,  for  the  delivery  of  land  on  proof  to  his  satisfac- 
tion that  land  forfeited  should  properly  revert  to  the 
Crown. 

So  in  the  very  Act  in  question  we  find  provisions 
made  with  regard  to  actions  for  the  infringement  of 
patents    and  impeaching  them  by   sci.   fa.  etc.,  in  the 


1  'I 


) ; 


^! 


(1)  3  Can.  S.  C.  R.  1,  23,  24 ;  antt 
vol.  1,  p.  168. 


(2)  44  U.  C.  Q.  B.  247. 
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1884        provincial  courts,  and    the    powers  of  such  courts  and 

In  rk  15KIL  the  procedure  in  the  action.     See  Aitcheson  v.  Mann,(\) 

CoMi'ANY.     Except  tliiit    the    power   lias  been  coriterred    upon  the 

OhIit,  J.  A.   Minister  of  Agriculture  instead  of  a  judge  or  a  court  eo 

nomine  and  that  no  mode  of  procedure  has  been  provided, 

I  do  not  see  any  real  distinction  between  this  case  and 

many  others  of  whicH  the  foregoing  are  examples. 

There  is  nothing  absolutely  inconsistent  in  section  "26 
in  the  group  of  sections  entitled,  "'Assignment  anil  In- 
fringement of  Patents, "  which  provides  that  the  deicml- 
ant  in  any  action  for  the  infringement  of  a  patent  may 
specially  plead  any  fact  or  default  which  by  this  Act  or 
by  law  would  render  the  patent  void. 

That  may  merely  leave  the  party  to  plead  the  net  r 
default  where  the  Minister  has  not  adjudicated  or  has 
[614]  declined  to  adjudicate  upon  the  dispute  or  to  plead 
it  as  a  defence  or  reply  where  there  has  been  an  adjudica- 
tion in  fact. 

3.  As  to  the  existence  of  a  dispute  calling  for  the  d«.- 
cision  of  the  Minister,  I  think  it  is  for  him  to  decide  upon 
the  status  of  the  parties.  I  cannot  say  a  priori  that  no 
one  but  the  Attorney-General  on  behalf  of  the  public  can 
do  so  where  there  is  no  individual  or  corporation  actually 
injured.  In  a  sense,  every  one  is  interested  in  having  the 
patent  declared  null  and  void  where  the  conditions  have 
not  been  complied  with,  and  here  one  of  the  public  has 
raised  the  question.  It  is  for  the  Minister  to  say  whether 
it  is  desirable  to  entertain  a  dispute  originated  in  this 
manner,  and  whether  it  would  not  be  more  advisable  to 
leave  parties  who  desire  to  attack  a  patent  to  do  so  by 
sci.  fa.  under  sect.  29. 

I  have  considered  whether  sect.  28  could  be  restricted 

(1)  9  P.  R.  253,  473.  ~ 
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to  casoH  whero  parties  go  Itofore  the  Minister  by  consent.        IM4 

I  do  not  see  my  wav  to  so  lioldini'.     Nor  do  I  t'link  that  In  re  Bim, 
**  Tklbphoiir 

an  oxtonsion    of  the  term   of  the  patent  under  sect.  17     Company. 

Hftirms  anything  as  to  the  continued  validity  or  existence  Ogier,  J.  A. 
of  the  patent.     It  seems  merely  a  (juestion  of  expen.se  ' 

wht'ther  the  patent  is  granted  in  the  first  instance  for 
five,  ten  or  fifteen  years.  Tlie  holder  appears  to  be  en- 
titled to  the  extension  without  any  enquiry,  as  a  matter 
of  form,  upon  payment  of  the  fees. 

Of  course,  if  the  Minister  has  no  jurisdiction,  if  the  Act 
is  ultra  vires,  or  a  dispute  i;  s  not  in  point  of  law  arisen 
from  his  decision,  the  validity  of  the  patent  is  still  open 
for  consideration  in  an  c  •  linary  action 

I  have,  out  of  respect  for  thf  aiany  learned  counsel 
who  so  ablv  argued  the  case  bi  fore  me,  given  my  individ- 
ual opinion  as  to  the  morit"^,  of  the  application.  But  if 
that  opinion  had  been  ditteroai,  I  think  the  result  must 
have  been  the  .same  ;  as  the  principal  quc'^ion,  viz.,  the 
jurisdiction  of  the  Minister,  is  concluded,  so  far  as  I  am 
concerned,  by  the  decision  of  the  Supreme  Court  in  Smith 
v.  0 oldie  (1). 

I  therefore  dismiss  the  motion. 

(1)  9  Can.  S.  C.  R.,  46. 
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Decs. 

1886 

JftD.  11. 


[queen's  bench  division.] 
Richardson  v.  Ransom. 

[Reported  10  Ont.  Bep.  387.] 

Police  Magiitratea,  poieer  to  appoint — Rev.  Stat.  {Ont.)  e.  72. 

Held  by  WiLsoy,  O.J.,  (Armour  and  O'Conwor,  .IJ.  exprewing  in 
this  case  no  opinion  on  this  point),  that  the  power  to  appoint 
Police  Magistrates  is  vested  in  the  Lieutenant-Oovemors  of  the 
Provinces  under  sect.  92  of  th«  British  North  Atnerica  Act. 

Action  for  charging  the  plaintiff  falsely  and  malici- 
ously with  false  pretences  in  obtaining  $125  from  the 
defendant,  and  arresting  him  and  prosecuting  him  there- 
for before  John  James  Bleeker  Flint,  who  assumed  to 
act  as  police  magistrate  for  the  city  of  Belleville,  but 
who  had  no  jurisdiction,  as  alleged,  so  to  act. 

The  defendant  denied  the  allegations  in  the  statement 
of  claim  contained,  and  alleged  that  he  acted  upon 
reasonable  and  probable  cause,  and  without  malice,  and 
that  the  police  magistrate  had  jurisdiction  to  act  in  the 
premises,  and  that  the  plaintiff  consented  to  be  tried 
upon  the  said  charge  by  the  police  magistrate,  who  con- 
victed the  defendant  of  and  for  the  said  oflfence,  and 
which  conviction  was  affirmed,  and  remained  in  full  force 
and  effect. 

The  defendant  also  demurred  on  the  ground  that  the 
statement  of  claim  did  not  shew  the  plaintiff  had  any 
cause  of  action ;  that  it  was  not  shewn  the  defendant 
acted  without  reasonable  and  probable  cause,  nor  was  it 
shewn  the  charge  was  dismissed,  or  was  ever  determined 
or  quashed,  or  was  terminated  in  the  plaintiff's  favour. 
•  Prtitrt .— W1L8ON,  C.J.,  and  Armocb  and  O'Coknob,  J  J. 
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The  parties  agreed  as  follows :  1886 

1.  That  the  only  authority  John  J.  B.  Flint  had  for  RicHAEDtoN 
[388]  taking  the  information  and  issuing  a  waiTant  was     Rambou. 
under  a  commission  from  the  Government  of  Ontario ;    statement, 
and  upon  the  facts  stated  and  admitted  at  the  trial  at 

the  last  Fall  Assizes  held  at  Belleville  before  O'Connor, 
J.,  without  a  jury,  the  learned  Judge  gave  judgment  for 
the  plaintiff  with  nominal  damages. 

The  constitutional  questions  raised  in  the  case  were 
whether  the  appointment  of  John  J.  B.  Flint,  as  police 
magistrate  as  aforesaid,  by  patent  issued  by  the  Lieuten- 
ant-Governor of  Ontario,  was  a  valid  appointment  in 
law  of  the  said  John  J.  B.  Flint  to  the  office  of  police 
magistrate. 

2.  If  the  appointment  of  the  said  John  J.  B.  Flint 
as  police  magistrate  was  valid,  whether  he  was  by  reason 
thereof  and  by  virtue  of  the  statute  in  that  behalf  ex 
officio  a  justice  of  the  peace  in  and  for  the  county  of 
Hastings. 

3.  Whether  the  said  John  J.  B,  Flint,  being  at  the  time 
of  his  appointment  and  for  some  years  before,  and  from 
his  appointment  thenceforward,  a  practising  attorney 
and  solicitor  of  the  Supreme  Court  of  Judicature  of  On- 
tario, could  properly  be  appointed,  or  if  appointed,  could 
lawfully  act  as  such  police  magistrate,  or  as  a  justice  of 
the  ^  eace. 

Notices  were  served  ujion  the  Attorney-General  of 
Ontario  and  the  Minister  of  Justice  of  the  Dominion  of 
Canada  of  the  intention  of  the  parties  in  the  action  to 
argue  the  said  constitutional  questions. 

JSiArdc^^  moved  to  enter  judgment  for  the  defendant. 
The  case  of  Regina  v.  Bennett  (1),  shews  the  Lieutenant- 
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(1)  1  Ont.  Rep.  445;  ante  vol.  2,  p.  634. 
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18M  Governor  has  the  power  to  appoint  justices  of  the 
RICHABD80N  peacG  under  R.  S.  O.  c.  71,  and  if  so  c.  72,  respectiiu' 
the  appointment  of  police  magistrates  by  the  Lieuten- 
ant-Governor, is  valid  also.  Tiie  Lieutenant-Governor 
has  the  appointment  of  the  judges  in  the  different 
Provinces.  There  "  nothing  said  of  his  appointment 
of  justices  of  the  peace.  The  B.  N.  A.  Act,  sect.  92,  sub- 
[389]  sects.  14,  15,  gives  the  Provinces  the  right  to  pro- 
vide for  "  the  administration  of  justice  in  the  Province 
including  the  constitution,  maintenance  and  organization 
of  provincial  courts,  both  of  civil  and  criminal  jurisdic- 
tion, and  including  procedure  in  civil  matters  in  those 
courts,"  and  "the  imposition  of  punishment  by  fine,  penalty 
or  imprisonment  for  enforcing  any  law  of  the  Province 
made  in  relation  to  any  matter  coming  within  any  of  the 
classes  of  subjects  enumerated  in  this  section." 

E.  F.  B.  Johnston,  for  tha  Attorney- General  and  for 
the  police  magistrate.  The  appointment  by  the  Lieuten- 
ant-Governor of  the  police  magistrate  was  a  valid  ap- 
pointment under  the  authority  of  the  statutes  referred  to. 
See  also  32  &  33  Vict.,c.  32,se(  1. 1  (D)  and  38  Vict.,c.  47  (D); 
Regina  v.  Coote  (1) ;  In  re  Boticher  (2) ;  West  v.  Small- 
wood  (3) ;  Brown  v.  Chapman  (4) ;  Grinham  v.  Willey 
(5);  Awitin  v.  Dowlinq(Q);  Regina  v.  Bow  (7);  Hunt 
y.  Mc Arthur  (8).  If  Mr.  Flint,  as  police  magistrate  of 
the  city  had  not  ex  officio  the  right  to  act  as  a  justice  of 
the  peace  of  the  county,  yet  having  had  general  jurisdic- 
[390]  tion  over  the  offence,  tll^  defendant  is  not  liable 
for  the  action  of  the  magistrate  :  Regina  v.  Horner  (9). 

0.  D.  Dickson,  Q.C.,  contra,  for  the  plaintiff,  referred  to 


(1)  L.  R.  4  P.  C.  599 ;  ante,  vol. 
1,  p.  57. 
(I)  4  App.  Rep.  191,  199, 

(3)  8  M.  &  W.  418. 

(4)  6  C.  B.  365. 

(6)  4  H.  &  N.  496. 


(6)  L.  R.  5  C.  P.  534. 

(7)  14  U.  C.  C.  P.  307. 
(8    24  U.  C.  Q.  B.  264. 


(9)  2  Stephens'  Digest,  381 ;  ante, 
»1.  2,  p.  317. 
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Eaacke  v.  Adaimaon  (1) ;  Jones  v.   WilliaTna  (2) ;  Weit        1*86 
V.  Smallwood  (3) ;   Cuahing  v.  Dupuy  (4) ;    Chltty  on  Riohabmok 
Prerog.  76  ;  Rsgina  v.  ilwer  (5) ;  Hardcastle  on  Statutes,     Ramsom. 
180 ;   Lenoir   v.  Ritchie  (6) ;    fTiisoii  v.  McOuire  (7) ;    Argument. 
Begina  v.  iJe^o  (8) ;    Regina  v.  Bennett  (9) ;    B.  N.  A. 
Act,  sects.  12,  55,  91,  sub-sect  27  ;  Regina  v.  O'Rourke 
(10) ;  14  Geo.  III.  c.  83,  sect.  17  ;  C.  S.  U.  C.  c.  10,  sects. 
1,  5;  c.  11,  sect.  41;  c.  J  2,  sects.  1.  3  ;  Regina  v.  Row  (11) ; 
Brown  v.  Chapman  (12) ;  32  &  83  Vict.  c.  30,  sects.  1, 
2  (D) ;  Grinham  v.  Wiiley  (13) ;  Austin  v.  Dowling  (14); 
ifwn,<  V.  JlfcilriAur  (15);  Macdonald  v.  iTewtuoocZ  (16) ; 
Holroyd  v.  Doncaster  (17) ;  TTaUrman  on  Trespass,  sects. 
302  to  308,  note  (2)  sects.  306,  312,  313. 

Burdett  replied. 

Wilson,  C.J. : — 

The  only  questions  are : 

1.  Has  the  Lieutenant-Governor  of  this  Province  power 
to  appoint  police  magistrates  ?  If  he  has,  the  appoint- 
ment of  Mr.  Flint  as  police  magistrate  for  the  city  of 
Belleville  is  valid.  If  he  have  not,  the  appointment  is 
invalid. 

2.  If  he  had  the  power  to  appoint  Mr.  Flint  police 
magistrate  for  the  city  of  Belleville,  has  the  Ontario 
[391]  Legislature  authority  to  enact,  as  has  been  done  by 
the  R.  S.  0.  c.  72.  sect.  4,  that  "  Every  police  magistrate 


(1)  14  u.  CO.  P.  201. 

(2)  3  B.  &  C.  762. 

(3)  3  M.  &  W.  418. 

(4)  6  App.  Cm.   409;  antt  ▼ol.  1, 
p  252. 

(5)  42  U.  0.  Q.  B.  391 ;   ani*  toI. 
1,  p.  722. 

(6)  3  Caq.  S.  G.  R.  676  ;  antt  rol. 
1,  p.  488. 

(7)  2  Ont.  Rep.  118 ;   arU$  yol.  2, 
p.  665. 

(8)  4  Pr.  Rep.  281 ;    ante  vol.  1, 
p.  810. 


(9)  1  Ont.  Rep.    445  ;   ante  vol. 
2,  p.  634. 

(10)  32  U.  C.  C.  P.  388 ;  ante  toI. 
2,  p.  669. 

(11)  14  U.  0.  C.  P.  307. 

(12)  6  0.  B.  363. 
(13    4  H.  &  N.  496. 

(14)  L.  R.  5  C.  P.  534. 

(15)  24  U.  C.  Q.  B.  254. 

(16)  32U.  0.  <;.  P.  433 

(17)  S  Bing.  492. 
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1886        shall,  ex  officio,  be  a  justice  of  the  peace  for  the  city  or 
RioHARDsoK  town  foF  which  he  holds  office,  and  also  for  the  whole 
Bancom.      county  or  union  of  counties  in  which  for  either  judicial 
WiUon,  C.  J.  or  municipal  purposes  such  city  or  town  is  situate  ?" 

"""  It  appears  that  at  the  common  law  certain  persons  had 

annexed  to  the  offices  which  they  held  the  power  of  con- 
servators of  the  peace,  while  others  were  specially  ap- 
pointed to  be  conservators  of  the  peace. 

Those  who  were  so,  not  by  virtue  of  any  office  which 
they  held,  claimed  that  power  in  different  ways  ;  some  by 
prescription,  some  by  the  tenure  of  their  lands,  and 
some  by  the  election  of  the  freeholders  in  the  County 
Court  before  the  sheriff. 

And  afterwards  by  stat.  1  Edw.  III.  c.  16,  it  was  or- 
dained that  in  every  county  good  and  lawful  men  be 
assigned  to  keep  the  peace.  "  And  in  this  manner  and 
upon  this  occasion  was  the  election  of  the  conservators 
of  the  peace  taken  from  the  people  and  given  to  the 
King,  this  assignment  being  construed  to  be  by  the 
King's  commission  ;  but  still  they  were  called  only  con- 
servators of  the  peace  till  the  stat.  34  Edw.  III.  c.  l,giive 
them  the  power  of  trying  felonies,  and  then  they  ac- 
quired the  more  honourable  appellation  of  justices : "  1 
Bl.  Com.  350,  351 ;  Hawkins  P.  C.  book  II.  c.  8  ;  Com. 
Dig.  "  Justices  of  the  Peace  "A.  1  to  6  ;  Chitty  on  Pre- 
rogative 79.  Whatever  the  office  was  formerly  it  seems 
that  from  the  time  of  the  1  Edw.  III.  c.  16,  none  but  the 
King  can  appoint  Justices  of  the  Peace.  By  the  27  Hen. 
VIII.  c.  24,  that  power  is  expressly  declared  to  be  in  the 
King,  provided,  however,  that  counties  palatine,  bor- 
oughs, etc.,  which  had  the  power  to  have  justices,  were 
still  to  retain  that  authority :  Com.  Dig.  "  Justices  of  the 
Peace,"  A.  1,  5. 

It  seems  to  be  quite  settled  that  the  appointment  of 
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justices  of  the  peace  is  vested  in  the  Crown.     Of  course        18W 
they  may  be  appointed  by  Act  of  Parliament,  or  persons  Riohabdsou 
holding  certain  offices  may,  on  being  appointed  or  elected     Rambom. 
[392]  to  such  offices,  become  justices  of  the  peace.     How  Wilson,  C.  J. 
it  is  that  justices  of  the  peace  were  firest  appointed  in        """ 
this  Province  does  not  appear.     They  were  probably  ap- 
pointed by  commission  by  the  Lieutenant-Governor  in 
the  exercise  of  the  right  of  the  Crown,  which  it  was 
assumed  he  possessed  in  like  manner  as  such  power  has 
ever  since  been  exercised.     There  does  not  appear  to  have 
been  any  Act  passed  under  the  31  Geo.  III.  c.  31,  our 
earliest  constitutional    statute   which    empowered    the 
Lieutenant-Goverr  r  to  make  these  appointments. 

The  appointment  of  police  magistrates  is  expressly 
provided  for  by  R.  S.  O.  c.  72,  and  the  office  is  one  which 
was  created  many  years  before  that  Act. 

The  Dominion  Parliament  has  by  sect.  91  of  the  Bri- 
tish North  America  Act  power  "  to  make  laws  for  the 
peace,  order,  and  good  government  of  Canada  in  relation 
to  all  matters  not  coming  within  the  classes  of  subjects 
by  this  Act  assigned  exclusively  to  the  Legislatures  of 
the  Provinces."  It  is  not  necessary  to  enquire  how  far 
that  enactment  would  enable  the  Dominion  Parliament 
to  legislate  with  respect  to  the  appointment  of  justices 
of  the  peace  and  p'^<lice  magistrates  in  any  Province  of 
the  Dominion,  and  to  authorize  the  Governor  General  to 
make  such  appointments,  as  with  relation  to  the  Public 
Works,  32  &  33  Vict.  c.  24  sect.  7  (D),  or  to  the 
management  of  Indian  affairs,  as  by  declaring  that  an 
Indian  agent  shall  have  the  same  power  as  a  stipendiary 
magistrate,  45  Vict.  c.  30,  sect.  3  ^D). 

These  matters  referred  to  are  matters  of  a  general  and 
not  merely  of  a  local  nature,  and  they  are  matters  within 
the  sole  control  of  the  Dominion  Legislature,  and  are  not 
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1886         within  the  powers  conferred  upon  the   Provincial  Le^is- 
BioHARDBON  latures  ;  and  no  one  perhaps  will  doubt  that  the  Domin- 
Ranbou.      ion  Parliament  has  full  authority  to  legislate  in  such 
Wihon,  C.  J.  and  the  like  cases. 

But  it  would  be  quite  another  matter  if  the  Dominion 
Parliament  were  to  authorize  the  Governor  Gt  neral  to 
appoint  the  justices  of  the  peace  or  police  magistrate  for 
the  city  of  Toronto,  or  for  the  county  of  York,  or  for  the 
[393]  entire  Province ;  for  there  is  not  one  word  in 
sect.  91  of  the  Act,  excepting  the  few  general  words  re- 
fering  to  the  peace,  order,  and  good  government  of 
Canada,  which  could  in  my  opinion  justify  such  an  inter- 
ference; and  such  words  as  these  cannot  be  invoked 
while  the  peace,  order,  and  good  government  of  the  Pro- 
vince are  not  disturbed. 

Now,  turning  to  the  legislative  powers  of  the  Pro- 
vinces in  sect.  92,  we  find  that  the  most  extensive  powers 
are  granted  to  them  for  local  purposes,  among  them  the 
power  to  amend  the  constitution  of  the  Province ;  to  im- 
pose direct  taxation ;  to  borrow  money  on  the  credit  of 
the  Province ;  to  manage  and  sell  the  public  lands  ;  to 
establish,  maintain,  and  manage  public  and  reformatory 
prisons,  hospitals,  etc. ;  to  establish  municipal  institu- 
tions ;  to  legislate  with  respect  to  marriage,  and  with 
respect  to  property  and  civil  rights,  and  with  respect  to 
the  administration  of  justice  in  the  Province,  including 
the  constitution,  maintenance,  and  organization  of  Pro- 
vincial Courts,  both  of  civil  and  criminal  jurisdiction, 
and  including  procedure  in  civil  matters  in  these  courts  ; 
and  with  respect  to  the  imposition  of  punishment  by 
fine,  penalty,  or  imprisonment  for  enforcing  any  laws  of 
the  Province  made  in  relation  to  any  matter  coming 
within  any  of  the  classes  of  subjects  enumerated  in  the 
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section ;  and  generally  with  respect  to  all  matters  of  a        l**^ 
mere  local  or  private  nature  in  the  Province.  RioHABoaoM 

After  readintif  this  grand  array  of   liberal  and  almost     Ranbom. 
unlimited  povi^ers  granted  to  the  legislatures  of  the  Pro-  Wilson,  0.  J, 
viiices  for  local  purposes,  we  are  told  that  these  powerful 
bodies  entrusted  with  so  widespread  a  jurisdiction  cannot 
appoint  a  justice  (»f  the  peace  or  a  police  magistrate. 

It  is  useless  to  cite  a  long  roll  of  decisions,  very  few  of 
which  have  the  slightest  applicaiion  in  the  face  of  these 
enumerated  powers  conferred  upon  the  Province  ;  and 
the  fact  that  the  Governor-General  has  the  power,  by 
sect.  96,  to  appoint  the  Judges  of  the  Superior,  District, 
and  County  Courts  in  each  Province,  is  an  argument 
[394]  strong  in  itself  that  the  inferior  offices  ot  justices 
of  the  peace  and  police  magistrates  were  purposely  left 
to  be  dealt  with  by  the  Provincial  Legislatures. 

The  first  objection  taken  that  the  Lieutenant-Gover- 
nor cannot  lawfully  make  the  appointment  of  Mr.  Flint, 
as  police  magistrate,  in  my  opinion,  must  be  overruled. 
It  follows  that  as  the  provincial  appointment  of  police 
magistrate  is  a  valid  appointment,  the  further  power 
conferred  upon  the  police  magistrate  by  the  statute  of 
acting  ex  officio  as  a  justice  of  the  peace  in  the  county  of 
Hastings  is  a  valid  exercise  of  the  legislative  power. 

[The  remainder  of  the  judgment  is  omitted  as  not  bear- 
ing on  the  constitutional  question.] 


iijlij 
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Armour,  J.: — 

Ever  since  confederation  the  Provincial  Government 
has  always  exercised  the  power  of  appointing  police 
magistrates  such  as  Mr.  Flint,  and  the  Dominion  Gov- 
ernment has  never  since  that  time  assumed  to  exercise 
it,  or  in  any  manner  to  interfere  with  the  power 
30  exercised  by  the  Provincial  Government.     Prisoners 
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1886        convicted  of  crime  by  police  magistrates  so  appointed 
Richardson  have  ever  since  that  time  been  received  into  the  Do- 
Ransom,      minion  Penitentiaries  without  question  by  the  DominioQ 
Armour,  J.  Government;  and  that  Government  has  always  acquiesced, 
so  far  as  it  could  acquiesce,  in  the  exercise  of  this  power 
by  the  Provincial  Government ;  and  in  the  present  case 
the  Dominion  Government  refused  to  instruct  counsel  to 
appear  in  this  Court  and  maintain  their  right,  if  such 
they  have,  to  the  exercise  of  this  power.     Under  these 
circumstances  I  do  not  think  a  person  could  be  held  to 
be  a  trespasser  merely  by  his  having  laid,  as  this  defend- 
ant did,  an  information  before  a  police  magistrate  so  ap- 
pointed, against  a  person  accused  of  crime,  and  having 
^herein  prayed  that  a  warrant  might  be  issued  fot  his 
arrest.     I  express  no  opinion  as  to  where  the  power  of 
appointment  of  police  magistrates  properly  resides.    In 
my  opinion  the  action  should  be  dismissed,  with  costs. 
O'Connor,  J.,  concurred  with  Abmour,  J. 

Motion  dismissed  with  costs. 
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[CHANCKRY   DIVISION.] 

Re  Briton  Medical  and  General  Life  Association,      ^^ 

(Limited.)  June  le,  i  . 

[Reported  12  Ont.  Rep.  U1-] 

Banh'uptry  and   Insolvency-  Distribution   of  fund  deposited   with 
Minister  of  Finance— SI  Vict.  c.  48  (D)—S4  Vict.  c.  9  (D). 

The  Dominion  Parliament  provided  that  insurance  companies 
doing  business  in  Canada  should  make  a  deposit  with  the  Minis- 
ter of  Finance  for  the  security  of  Canadian  policy  holders  : 

Held,  that  this  legislation  was  valid,  and  that  the  Canadian  policy 
holders  of  an  insolvent  company  were  entitled  to  a  distribution 
of  the  deposit,  although  proceedings  for  the  winding  up  of  the 
company  were  pending  in  the  English  courts. 

The  former  petition  presented  to  the  court  in  the  mat- 
ter of  the  said  company  having  been  dismissed,  as  re- 
ported, 11  0.  R.  478,  a  new  petition  was  now  presented 
entitled  in  the  name  of  the  company,  and  of  the  Acts  31 
Vict.  c.  48  (D);  34  Vict.  c.  9  (D);  40  Vict.  c.  42  (D);  46 
Vict.  c.  23  (D);  47  Vict.  c.  39  (D),  and  all  other  statutes 
affecting  the  company,  or  respecting  the  winding-up  of 
insolvent  insurance  companies. 

The  petition  set  out  that  the  petitioners  were  all  Cana- 
dian policy  holders  in  the  company,  which  wa^  an  insur- 
ance company  duly  licensed  pursuant  to  the  statutes  of 
the  Dominion  of  Canada  in  that  behalf,  to  carry  on  the 
business  of  a  life  insurance  company  within  the  Dominion 
of  Canada,  and  made  the  deposit  for  such  purposes  re- 
quired by  the  Act  31  Vict.  c.  48  (D),  and  34  Vict.  c.  9 
(D),  but  had  not  issued  any  further  license  or  made  any 
deposit  under  40  Vict.  c.  42  (D).     It  then  set  out  facts 
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Statement. 


1M«        relating  to  the  claim  of  Catharine  Frances  Small  to  the 
Rb Briton    proceeds  of  a  certain  policy  in  the  company,  and  the 
Gknbral  Likb  delivery  of  proofs  of  her  claim,  and  demands  made  therefor 
upon  the  company,  and  the  fact  that  she  had  recoviMtd 
[442]  jiidgment  for  the  amount  of  the  policy,  and  the 
non-payment  thereof,  and  that  the  Minister  of  Finance 
had  been  duly  notified  of  such  non-payment  and  of  the 
said  judgment  and  demand  ;  that  others  of  the  petitioners 
were  entitled  to  receive  the  amount  of  a  certain  otlur 
policy  in  the  said  company,  but  that  the  same,  though 
duly  demanded,  had  not  been  paid ;  that  the  remaining 
petitioners  each  held  a  policy  from  the  company,  amount- 
ing in  the  aggregate  to  £27,000  ;  that  the  present  value 
of  the  claims  of  the  Canadian  policy  holders  in  the  com- 
pany amounted  to  over  $300,000,  and  the  deposit  of  the 
company  in  Canada  subject  to  the  claims  of  the  Canadiim 
policy  holders  to  $106,000,  deposited  with  the  Finance 
Minister  of  the  Canadian  Government ;  that  the  company 
was  insolvent  within  the  meaning  of  the   Acts  in  that 
behalf,  and  the  petitioners  desired  that  the  deposit  with 
the  Dominion  Government  should  be  administered  under 
the  directions  of  the  court ;  and  that  Toronto  had  been 
one  of  the  chief  places  of  business  of  the  company  in 
Canada  ;  and  the  petitioners  prayed  that  an  assignee  or 
assignees  might  be  appointed  under  the  provisions  of  the 
said  Acts,  and  that  the  sum  deposited  with  the  Minister 
of  Finance  might  be  distributed  amongst  the  policy  hold- 
ers and  other  persons  entitled  to  claim  thereon,  and  for 
these  purposes  all  necessary  directions  might  be  given 
and  for  further  relief. 

J.  Maclennan,  Q.C.,  and  Francis,  for  the  respondent, 
who  were  first  called  on.  We  object  to  the  jurisdiction. 
Proceedings  are  actually  going  on  in  England,  and  no 
order  should  now  be  made,  though  no  doubt  if  a  winding- 
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up  order  is  made  in  England  this  court  will  be  asked  to        1886 

make  an  ancillary  order.     In  England  the  form  of  appli-    Rk  Biuton 

.  .      Mkdical  Am> 

cation  in  case  or  a  life  insurance  company  now  is,  to  wind  (JENKRALLufi 

tp      ,        I  .  ,  ASHOOIATIOW. 

or  to  reduce  contracts.     If  the  latter  course  is  taken         — 


up 

the  contracts  are  reduced  and  the  company  goes  on.  But 
if  the  latter  course  is  adopted  in  England  it  will  afllect 
holders  of  Canadian  policies.  As  to  an  application  here 
to  wind  up,  we  say  there  is  no  jurisdiction  for  that,  and 
[443]  refer  to  the  Merchants  Bank  of  JTdlifax  v.  Oillespiet 
Mo^iitt  ci'  Co.  (1).  So  far  as  we  can  ascertain  no  winding- 
up  order  has  been  made  in  Ontario  in  a  similar  casci 
except  by  consent  of  the  liquidatoi-  in  England  and  as 
ancillary,  as  in  the  case  of  the  Lake  Superior  Native 
Copper  Company.  We  refer  to  the  judgment  of  Strong, 
J.,  in  the  Merchants  Bank  of  Halifax  v.  Gillespie,  Mof- 
fatt  <&  Go.  (1),  as  a  very  strong  argument  on  the  point  of 
ultra  vires.  The  Imperial  Statute,  33  &  34  Vict.  c.  CI, 
sect.  22,  as  to  reducing  the  contracts  in  i)lace  of  winding 
up  is  applicable  to  all  the  contracts  with  this  company 
If  you  make  an  order  for  distribution  the  policy  holders 
here  will  be  treated  differently  to  those  in  England  should 
a  winding-up  order  be  made  there. 

[Proudfoot,  J. — But  I  think  the  intention  was  to  put 
them  on  a  different  footing  to  those  in  England.] 

The  Imperial  Act  of  1865  (28  &  29  Vict.  c.  63)  for 
removing  doubts  as  to  the  validity  of  colonial  laws,  makes 
the  Canadian  policy  holders  subject  to  the  Imperial  Acta 
of  1868  and  1870  (31  &  32  Vict.  c.  68,  and  33  &  34 
Vict.  c.  61).  We  are  not  a  foreign  country.  Any  policy 
holders  must  be  taken  to  contract  with  knowledge  of  the 
Imperial  Acts.  They  form  part  of  the  written  constitu- 
tion of  the  company.     You  are  asked  to  complicate  the 


Argument. 


(1)  10  Can.  S.  C.  R.  312. 
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18M        (luestion  enormously  which  is  now  under  consi(ierati>>ii 

Rb  Briton     before  the  court  of  the  domicile  of  tliis  company.     As  to 
Mbdioal  and  ,  .  ,     ,  ,  ,   .  1-  , 

Obnubal  LiKK  policies  which  have  become  claims,  every  policy  wliicli 

—      '  became  a  claim  prior  to  the  application  foi  the  windino;  u|) 

— "  ■    has  to  be  paid  in  full  in  the  event  of  the  contracts  bcinif 

reduced  ;  but  it  is  otherwise  with  policies  becoming  claiiii> 

subsequently   to  such  application.     The  winding  up  is 

deemed  to  commence  with  the  presenting  of  the  petition 

therefor.     We  admit  that  il  the  company  had  a.sscts  hiio 

the  claimants  might  proceed  and  get  a  judgment,  Init 

what  is  .sought  is  an  order  which  will  affect  all  contract^ 

here.     We  submit  that  no  order  should  be  made  except 

at  the  request  of  the  liquidator  as  ancillary. 

[Proudfoot,  J. — But  suppose  an  order  is   made    in 

England  reducing  the  contracts,  how  would  that  aftVct 

the  Canadian  policy  holders  ?] 

It  would  affect  them  because  the  liability  to  have  their 

[444]  contracts  reduced  under  the  English  Acts  is,  as  it 

were,  one  of  the  terms  of  their  contract. 

G.  Moss,  Q.C.,  and  Small,  for  the  petitioners. 

The  only  question  we  propose  to  discuss  is  jurisdiction. 
The  Acts  here  under  which  deposit  is  made  are  clearly 
intended  only  for  the  benefit  of  persons  insuring  in  Can- 
ada. The  intention  was  to  protect  per.sons  in  this  conn- 
trydoingbusine.'^swith  companies  which  came  to  this  coun- 
try seeking  to  do  business  with  thtm.  Until  it  is  shewn 
that  there  is  a  surplus  in  the  deposit  over  the  claims  of 
those  for  whose  benefit  il  was  made,  the  company  have 
no  demand  or  claim  for  any  part. of  that  deposit.  They 
cannot  say  this  deposit  is  not  subject  to  the  provisions  of 
these  Acts,  because  they  have,  by  coming  here  and  mak- 
ing the  deposit,  made  a  special  contract  with  the  policy- 
holders and  with  the  Dominion  of  Canada.     They  cannot 
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be  heard  to  Ray  that  this  fund  is  not  subject  to  distriltu-        l'**'*' 

tion  Ui.>..or  our  Acts.     Beside.s,  the  pondency  of  the  i)ro-    Ue  Bkiton 

.      t-i      1       1    1  1      •      •    1-     •  Mkdk'ai.  and 

ceednigs  in  England  does  not  oust  the  jurisdiction  given  (Jknkhal  Likb 

by  our  Acts  to  deal  with  the  deposit  here.  We  say  tlie 
Hquidiitor  in  England  wouUl  never  have  anything  to  do 
with  this  fund.  How  could  he  deal  with  it  ?  How  can 
he  follow  out  the  course  provided  by  the  Acts  ?  If  he 
can  it  can  only  be  done  through  agents,  doubling  or  treb- 
ling the  costs.  There  is  no  pretence  for  saying  there  is 
no  jurisdiction.  See  In  re  Matheson  Brothers,  (1)  at  p. 
230,  where  Kay,  J.,  points  out  that  whether  the  court 
would  make  the  winding-up  order  is  a  different  question 
to  that  of  jurisdiction  to  make  it,  and  where  he  thought> 
as  there  were  assets  in  England,  the  order  should  be  made 
to  protect  those  assets.  In  In  re  Oriental  Inland  Steam 
Co.,  (2)  Sir  G.  Mellish,  L.J.,  admit  ■  at  p.  560,  the  principle 
we  contend  for.  Apart  from  that,  the  Legislature  here 
has  power  to  oust  the  jurisdiction  of  the  English  courts 
On  page  326  of  The  Merchants'  Bank  of  Halifax  v.  Gil- 
lespie <Sc  Co.,  (3)  Strong,  J., admits  as  much  himself.  There  is 
nothingtocontlict  with  the  Imperial  Acts  in  our  Acts  which 
only  deal  with  the  deposit  in  Canada.  The  result  of  our 
Acts  is  that  the  Canadian  policies  get  a  special  security  for 
[445]  their  benefit,  and  if  they  are  not  paid  in  full  they 
must  then  come  under  the  jurisdiction  of  the  English 
courts,  if  they  choose  to  go  for  the  balance.  They  must, 
of  course,  in  such  case  keep  up  the  premiums  in  respect 
to  the  balance.  Could  the  court  in  England  enjoin  these 
petitioners  from  taking  proceedings  here  ?  The  jurisdic- 
tion, we  submit,  is  complete  in  the  Court  to  make  this 
order,  and  it  is  a  proper  case  for  making  it,  the  company 
being  proved  to  be  insolvent. 


If  we  do  not  get  the  order 


(1)  27  Ch.D. 


225 

(3)  10  Can.   S.O.R. 


(2)  L.R.  9  Ch. 
312. 
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some  court  in  one  of  the  other  Provinces  might  make  an 

Rb  Briton    order,  and  so  gain  priority  over  us. 
Medical  and 
Genrral  Likk 
AssociATfoN.   ProUDFOOT,  J. : — 

Argument.  This  is  a  petition  by  a  number  of  holders  of  policieB 
of  the  association  issued  in  Canada,  under  the  Dominion 
Acts  31  Vict.,  c.  48;  34  Vict.  c.  9,  and  other  statutes,  pray- 
ing that  an  assignee  may  be  appointed,  and  for  the  distri- 
bution of  the  sum  deposited  with  the  Minister  of 
Finance. 

The  deposit  veas  made  on  the  23rd  of  August,  1 870. 

It  is  not  disputed  that  the  association  is  insolvent. 

But  is  said  that  being  an  English  company,  and  pro- 
ceedings pending  there  for  the  winding-up  of  the  com- 
pany, that  this  court  has  no  jurisdiction,  and  that  the 
Dominion  Acts  purporting  to  confer  it  are  ultra  vires. 

It  is  also  argued  that  the  Canadian  policies  should  be 
divided  into  three  classes  : 

1.  Policies  issued  before  1870,  and  therefore  before  any 
deposit  was  made. 

2.  Policies  issued  after  the  deposit  was  made  and  down 
to  1877,  when  the  company  ceased  to  do  business  in  Can- 

■''  ada. 

3.  Policies  that  ceased  to  be  executory,  but  became 
claims  after  the  commencement  of  the  winding-up  jiro- 
ceedings  in  England,  viz.,  9th  January,  1886. 

Only  one  policy  comes  under  the  last  head,  that  upon 
the  lite  of  George  T.  Kingston,  who  died  on  January 
21st,  1880. 

The  reason  assigned  for  distinguishing  the  first  class  is 
that  in  the  34  Vict.  c.  9,  s.  1  (D)  the  expression  "Cana- 
dian policy"  or  'policies  in  Canada,"  in  that  Act  and  in 
the  31  Vict.  c.  48  (D),  is  defined  to  mean  "all  policies 
[446]  issue  1  by  any  company  licensed  to  transact  the  busi- 
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ness  of  insurance  in  Canada  in  favour  of  any  person  or        1886 

nartv  resident  in  Canada  at  the  time  when  such  policies    Kk  Briton 
.  J  „  Medical    \n 

were  iGS'jed.  i 

But  I  do  not  think  that  is  to  be  interpreted  to  mean 
that  the  deposit  was  only  for  the  security  of  policy  hol- 
ders whose  policies  were  issued  after  the  deposit  was 
made  and  license  obtained.  The  object  of  the  Act  was  to 
secure  Canadian  policy  holders  dealing  with  foreign  com- 
panies, and  the  language  is  capable  of  being  interpreted 
as  applying  to  holders  of  policies  issued  a*^,  an}*  time  by  a 
company  obtaining  a  license. 

The  31  Vict.  c.  48,  (D),  sect  2.  made  it  unlawful  for  any 
insurance  company  to  issue  any  policy,  or  take  any  risk,  or 
receive  any  premium  or  transact  any  business  of  insur- 
ance in  Canada  witho  it  a  license:  but  the  premiums  to 
become  due  on  policies  actually  issued  previous  to  that 
Act  might  continue  to  be  received,  and  the  losses  arising 
thereon  to  be  paid,  as  if  that  Act  had  not  been  passed. 
This  would  allow  the  receipt  of  premiums  on  previous 
policies  without  violating  the  law,  if  the  company  did  not 
choose  to  make  a  deposit  and  obtain  a  license,  but  it  has 
no  application  to  the  case  when  the  company  has  made 
the  deposit  and  got  the  license. 

The  chief  objection,  however,  was  to  the  jurisdiction. 
But  I  think  that  a  simple  statement  of  the  object  of  the 
petition,  and  the  provisions  of  the  Dominion  statutes, 
show  this  to  be  untenable. 

It  is  not  disputed  that  the  Joint  Stock  Companies  Act 
of  1862,  (Imp.)  25  &  26  Vict.  c.  89,  may  enable  English 
companies  to  transact  business  and  realize  assets  in  the 
Colonies,  and  that  winding-up  proceedings  in  England 
may  affect  ordinary  policy  holders  there. 

But  under  the  British  North  America  Act  the  Domin- 
ion Parliament  has  jurisdiction  in  matters  of  insolvency. 
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1886        This  jurisdiction  might  be  of  little  value  in  case  of  foreign 

)f  the  Dominion  and 
to  were  passed,  by 


Re  Briton    insurance  companies  domiciled  out  of  the  Dominion  and 
Mkdioal  and 
Gknbbal  Like  therefore  the  Acts  above  referred 

which  assets  of  the  company  should  be  found  within  the 
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Province  or  under  the  control  of  the  Dominion  Govern- 
ment, as  a  security  for  the  Canadian  policy  holders;  and 
[447]  provision  was  made  for  the  distribution  of  those  as- 
sets in  case  of  insolvency.  These  policy  holders  were  not 
ordinary  policy  holders  but  had  a  security  in  their  favour 
iu  shape  of  the  deposit.  The  Dominion  Government  said 
to  the  foreign  companies  you  cannot  do  business  here  un- 
less you  give  the  security,  which  is  liable  to  be  applied 
for  the  benefit  of  Canadian  policy  ho  ders  in  case  of  your 
insolvency.  The  Briton  Medical  1  General  Life  Asso- 
ciation Company  accepted  the  terms,  made  the  deposit, 
and  obtained  the  license. 

The  distribution  of  this  fund  is  not  a  winding-up.  It 
is  the  application  of  a  fund  under  the  terms  of  the  special 
contract  contained  in  the  statutes  between  the  company 
and  the  Government  on  behalf  of  the  policy  holders.  If 
there  should  be  any  surplus  after  satisfying  liabilities  to 
the  secured  it  would  be  administered  under  the  liquida- 
tion proceedings  in  England ;  but  there  is  no  such  surplus ; 
the  deposit  will  not  give  the  Canadian  policy  holders 
more  than  thirty  cents  on  the  dollar,  and  no  proceeding 
under  the  Imperial  Act — The  Life  Assurance  Act  of  1870 
(33  &  34  Vict.  c.  61,  sect  22) — to  reduce  the  amounts  of 
the  coiitiacts  of  the  company  instead  of  winding-up, 
could  be  allowed  to  affect  the  right  to  the  deposit.  I  see 
no  reason  for  questioning  the  power  of  the  company  to 
make  such  an  arrangement  as  the  condition  of  their  doing 
business  in  Canada.  They  have  submitted  themselves  to 
the  jurisdiction  of  the  Dominion,  and  must  be  held  estop- 
ped from  saying  they  are   not  bound   by  the  conditions 
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Upon  which  the  deposit   was   made  and  accepted.     The        J^ 
Dominion  statutes  do  not  conflict  with  the  Imperial  Acts,  jj^i^^^"„ 
and  are  not  affected  by  the  28  &  29  Vict.  c.  63,  (1865,)g«nebalLifb 

XaJsBvvIAl  ION* 

which  enacts  that  any  colonial  law  repugnant  to  any  Act 
of  Parliament  extending  to  the  colony  to  which  such  law 
may  relate  shall  bo  void  to  the  extent  of  such  repugnancy. 

Much  reliance  was  placed  by  the  counsel  for  the  com- 
pany upon  the  case  of  Ihe  Mtrchants  Baiil-  of  Halifax, 
V.  Gillespie,  Mofatt  &  Co.  (1)  and  particularly  to  some 
expressions  of  Strong  and  Henry  JJ. 

In  that  case  there  was  no  question  of  a  deposit,  and 
what  was  sought  was,  not  the  distribution  of  a  deposit, 
[448]  but  the  general  winding-up  of  a  company.  The 
company  was  the  Steel  Company  of  Canada  (Limited,) 
incorporated  in  England  in  1874,  under  the  Imperial 
Joint  Stock  Companies  Acts  of  1864  and  1867 ;  and  an 
order  was  made  for  winding  it  up  under  the  Dominion 
Act,  45  Vict.  c.  23.  The  court  came  to  the  conclusion 
that  the  Act  did  not  apply  to  foreign  companies.  Strong^ 
J.,  however,  expressed  his  opinion  that  if  it  had  applied 
it  would  have  been  ultra  vires  and  repugnant  to  the 
winding-up  Act  of  England.  And  Henry  J.,  agreed  with 
him.  And  their  reasoning  certainly  goes  far  enough  to 
show  that  they  consider  the  Dominion  Act  of  a  later  year, 
47  Vict.  c.  39,  to  be  ultra  vires.  (2) 

But  as  the  present  petition  does  not  ask  for  a  winding- 
up,  but  for  the  distribution  of  a  special  trust  fund,  that 
case  appears  to  me  to  have  no  applLation. 

It  was  further  objected  that  the  Canadian  policy  hol- 
ders had  applied  for  leave  to  be  heard  in  the  winding-up 
proceedings  in  England,  and  had  therefore  elected  their 


(1)  10  Can.  S.  C.  R.  312. 

(2)  See    Hhoolbrei    v.    Carke,    17 
Can.,  S.O.R.  265;  ante  p.  459 ;  Allen 


V.  Hanson,   18  Can.,   S.  C.  R.  667; 
ante,  \i,  470. 
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1886        forum.     It  appears  that  the  Canadian  policy  holders  have 
instructed  solicitors  in  London  to  watch  their  interests, 

the   Dominion 


Rk  Bbiton 
Mbdioal  and  ,  .    ,         .  ,  ,        ,         •         . 

GuNKKALLiKKchieny  with  respect  to  the  deposit    with 

Government  upon  which  they  claim  a  special   lien  in 


Proudfoot,  J. 


priority  to  other  policy  holders  ;  and  nothing  has  I'eea 
done  beyond  making  an  application  that  they  should  be 
represented  as  a  special  class  upon  the  inquiries  and  pro- 
ceedings in  England,  but  no  order  has  been  made  upon 
the  application,  which  stands  adjourned  sine  die  until 
after  the  completion  of  certain  investigations  into  the 
affairs  of  the  company,  directed  by  the  court  in  England. 

There  is  nothing  in  that  to  prejudice  the  present  ap- 
plication. The  Canadian  policies  ai'e  not  extinguished 
by  the  application  of  the  deposit,  and  for  any  balance 
not  covered  by  the  deposit  they  would  be  entitled  to 
rank  upon  the  general  assets  of  the  company. 

I  think  the  petitioners  entitled  to  the  order  they  ask, 
and  refer  it  to  the  master  to  appoint  an  assignee,  and  the 
fund  deposited  with  the  Government  will  be  distributed 
and  applied  as  provided  by  the  Act. 

Costs  out  of  the  fund  to  the  petitioners. 
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[chancery  division.] 

Kennedy  et  al.  v.  The  Corporation  of  the  City  of 

Toronto  et.  al. 

[Reported  12  Out.,  hep.  211.] 

Ordnance  lands,  grad  of — Variation  oftms's — B.  N.  A.  Act,  s.  92, 
subs.  1S—S9  Vict.  c.  62,  Ont. 

Where  land  then  forniing  part  of  the  Ordnance  lands  of  the  old  Pro- 
vince of  Canada  had  been  granttd  to  the  corporation  of  the  city  of 
Toronto  in  the  year  1858,  it  waa  held  that  after  the  passing  of  the 
British  North  America  Act  the  power  to  vary  the  trusts  contain- 
ed in  the  grant  was  vested  in  the  Legislature  of  the  Province  and 
not  in  the  Parliament  of  the  Dominion. 

This  was  a  demurrer  to  the  plaintiffs'  statement  of 
claim  in  an  action  brought  by  David  Kennedy  and 
Francis  B.  Morrow,  who  sued  on  behalf  of  themselves 
aad  all  other  ratepayers  of  the  city  of  Toronto  against 
the  corporation  of  the  city  of  Toronto  and  William  H. 
Howland  the  mayor  thereof. 

The  material  parts  of  the  statement  of  claim  and  de- 
murrer are  fully  set  out  in  the  judgment. 
The  demurrer  was  argued  before  Ferguson  J. 

[212]  Robinson,Q.C.,&ndMcWiUiam8,f or  the  demurrer. 
The  property  in  question  was  Ordnance  land  and  came 
to  the  city  under  the  patent  set  out  in  the  statement  of 
claim.  The  corporation  of  the  city  have  different  com- 
mittees. The  walks  and  gardens  committee,  under  whose 
control  all  parks  come,  arranged  with  the  markets  and 
health  committee  to  transfer  the  property  in  question  to 
the  latter  for  21  years  at  S800  a  year  rent.  Then  the 
corporation  petitioned  the  Ontario  Legislature  and  ob- 
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tained  the  Act  39  Vict,  c.  G2,  (G.;,  giving  thein  power 
"  to   sell,  lease,  or  otherwise  dispose  of "  the  property. 
The  question  now  is  :  Is  what  the  two  committees,  or 
rather  the  corporation,   have  done  justified   under  the 
statute  ?     The  plaintiffs  contend  that  the  statute  obtained 
from  the  Ontario  Legislature  was  ultra  vires.     The  prop- 
erty in  question  was  Ordnance  land,  and  came  from  the 
I  iiperial  Government  to  the  Government  of  the  old  Pro- 
vi.'ice  of  Canada  under  19  Vict.,  c.  45,  s.  6,  2nd  schedule, 
and  was  vested  in  the  then  Province  subject  to  the  Public 
Lands  Act,  16  Vict,,  c.   159.     Then  confederation  took 
place   in    1867,  and   although  sect    108  of   the    British 
North  America  Act,  and  No.  9  of  schedule  3  appended 
thereto  make  provision  for  Ordnanco  lands,  still  they  do 
not  apply  to  this  property,  which  had  been  parted  with 
and   granted   to  the  corporation,  and  so   ceased   to  be 
Ordnance  land  as  far  back  as  1858.     The  Ontario  Legis- 
lature was  the  i)roper  legislative  body  to  apply  to.    It 
was  a  matter  of  "  property  and  civil  rights  "  in  this  Pro- 
vince, subject  1 3  a  condition  subsequent,  or  rather  a  trust, 
[213]    although   the    plaintiffs    may    contend   that  the 
patent  gran^^sd  a  conditional  estate  irom  the  Dominion, 
and  that  it  could  not  be  interfered  with  b}'  a  Provincial 
Legislature.     They  referred  to  The  Mayor,  c&c,  of  Fred- 
ricton  v.  The  Qvjn  (1). 

McCarthy,  Q.C.,  and  Maclaren  contra.  The  Act  itself 
is  ultra  vires.  The  property"  was  originally  Ordnance 
land  and  is  covered  by  the  words  in  No.  9,  schedule  3, 
British  North  America  Act.  Being  Ordnance  land — 
Had  the  Crown  any  possible  interest  in  it  at  the  time  of 
confederation  ?  Could  it  revert  ?  The  Crown  certainly 
had  an  interest  and  it  passed  by  the  British  North 
[214]  America  Act  to  the  Dominion  and  not  the  Province, 

(1)  3  Can.  S.O.R.  505  ;  ante  vol.  2,  p.  27. 
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and  the  Provincial  Legislature  had  no  power  to  legislate 
in  the  premises.     Suppose  the  pr  operty  was  leased  then 
who  would  be  entitled  to  the  reversion  ?     Clearly  the 
Dominion.     If  the  city  acted  in  such  a  manner  that  the 
Dominion  became  entitled  to  have  the  land  revert  the 
Provincial   Legislature  could   not    legislate    that   right 
away.     The  land  was  granted  to  the  city  with  a  proviso 
that  it  be  dedicated  by  the  latter  as  a  public  park.     The 
record  shews  that  it  was  never  so  dedicated.     A  condi- 
tion  may  be  annexed  to  every  species   of  estate :     2 
Cruise's  Digest,  par.  9.     In  Jessup  v.  The  Grand  Trunk 
R.    W.   Go.  (i),  it  was  held  that  the  company  were  not 
bound  to  maintain  a  station  for  all  time  to  come,  but  if 
they  ceased  to  do  so  it  appeared  the  land  would  revert. 
"  To  dispose  of  "  means  to  get  rid  of.    See  also  Witham  v. 
Vane  f  2)  ;  In  re  Peck  and  the  Corporation  of  Gait  (3)  ; 
i  Cruise's  Digest,   354.     As   to  legislative  powers  see 
British  North  America  Act,  sect.   91.     As  to  gi'ants  on 
condition,  2  Dillon  on  Municipal  Corporations,  3rd  ed. 
par.  632.    As  to  conditions  precedent  and  subsequent, 
Roberts  v.  Bi'ett  (4).     If  words  have  acquired  a  technical 
meaning  that  meaning  must  be  given  to  them  :  Attor- 
ney-General V.  The  Queen  Insurance  Co.  (5).    See  Max- 
well on   the  Interpretation   of  Statutes,   2nd   ed.  405  ; 
Severn  v.  The  Queen  (6)  ;  Regina  v.  Taylor  (7) ;  Angers 
V.  The  Queen  Insurance  Co.  (8) ;  Elston  v.  Shilling  (9) ; 
Groclmr  V.  Waine  (10);  Attorney -Gene  rat  v.  Middleton 
(11)  ;  Stevenson  v.  Glover  (1 2).     As  to  the  test  for  an  Act 
of  the  Provincial  Legislature  :  Russell  v.  The  Queen  (13). 


(1)  7  App.  Rep.  128. 

(2   44  L.  J.  N.  S.  718. 

(3   46  U.  C.  Q.  B.  211,  218. 

(4)  11  H.  L.  C.  337. 

(5)  3  App.  Cas.   1090,  1100  ;    ante 
vol.  1,  p.  117. 

(6)  2  Can.  S.  0.  R.  70,  96,  140,  141 ; 
ante  vol.  1,  p.  414. 

(7)  36  U.  C.  Q.  B.  183, 197,  198. 
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(8)  22  L.  C.  Jurist  307.  311 ;  ante 
vol.1,  p.  131. 

(9)  42  N.  Y.  Rnp.  79. 

(10)  5  B.  &  S.  697,  715. 

(11)  3  H.  &  N.  125, 141. 

(12)  1  C.  B.  448,  460. 

(13)  7  App.  Cas.  829.  836 ;  atitt  vol. 
2,  p.  12. 
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U.  F.  B.  Johnston  for  the  Attorney-General  of  Ontario. 
[215]  Robinson,  Q.C.,  replied. 

Ferguson,  J. : — 

Argument.  The  plaintiffs  by  their  statement  of  claim  say  that  they 
are  ratepayers  of  the  city  of  Toronto,  and  are  owners  of 
real  estate  in  the  said  city  assessed  against  them  respec- 
tively as  owners  thereof,  and  that  they  are  liable  to  pay 
on  such  assessments  all  taxes  legally  imposed  in  respect 
thereof,  and  that  they  sue  in  this  action  on  behalf  of 
[216]  themselves  and  all  other  ratepayers  of  the  said 
city  of  Toronto  ;  that  the  defendants,  the  corporation  are  a 
municipal  corporation  duly  iticorporated,  and  that  tlie 
defendant,  W.  H.  llowland,  is  the  mayor  of  the  said  city. 
That  by  patent  from  the  Crown,  bearing  date  the  21st 
day  of  October,  1858,  certain  lands  were  granted  to  the 
said  corporation,  and  that  the  title  of  the  said  city  thereto 
is  derived  under  the  said  patent.  The  plaintiffs  then  set 
forth  the  contents  of  the  patent,  which  so  far  as  material 
is  as  follows :  "  Know  ye  that  we  of  our  special  grace, 
certain  knowledge  and  mere  motion  have  given  and 
granted,  and  by  these  presents  do  give  and  grant  unto 
the  Mayor,  Aldermen,  and  Common  Council  of  the  city 
of  Toronto,  their  successors  and  assigns  for  ever,  all  and 
singular  those  certain  parcels  or  tracts  of  land  situate, 
lying  and  being  within  the  liberties  of  the  city  of  To- 
ronto aforesaid,  being  composed  of  parts  of  the  Military 
Reserve  within  the  said  liberties,  and  which  said  parcels 
or  tracts  may  be  otherwise  known  as  follows  : "  Then 
follows  a  long  description  by  metes  and  bounds  of  one  of 
the  parcels,  and  the  words,  "  Subject  to  any  rights  which 
the  Ontario,  Simcoe,  and  Huron  Railway  have  acquired 
therein :  containing  by  admeasurement  about  twenty- 
two  and  one-half  acres  over  and  above  the  land  required 
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for  the  continuation  of  Adelaide,  King,  Wellington,  and         1886 
Tecuniaeth  streets."    Then  follows  a  dcscrii)tion  l)y  metes     Kknnkut 

V. 

and  bounds  ol"  a  second  parcel  of  land  containing,  as  is      City  of 

Toronto. 
stated,  about  thirty-three  and  one-half  acies,  followed  by        — 

the  words :    "  Together  witli  all   the  woods  and  waters        —  ' 
thereon  lying  and  being  umler  the  resi-rvations,  limita- 
tions and  conditions  hereinafter  expressed  :  " 

"  To  have  and  to  hold  the  said  parcels  or  tracts  of  land 
hereby  given  and  granted  unto  the  said  Mayor,  Alder- 
men, and  Commonalty  of  the  city  of  Toronto,  their 
successors  and  assigns  for  ever,  saving,  nevertheless,  to 
us,  our  heirs  and  successors,  all  mines  of  gold  and  silver 
that  shall  or  may  be  hereafter  found  on  any  part  of  the 
said  parcels  or  tracts  of  land  hereby  given  and  granted 
as  aforesaid." 

[217]  Then  follows  a  provision  that  no  part  of  the  lands 
grantetl  be  within  any  reservation  theretofore  made  and 
marked  out  by  the  Surveyor  General  of  woods,  or  his  law- 
ful deputy,  in  which  case  the  gi-ant  for  such  part  of  the 
lands  as  should  upon  a  survey   thereof  being  made  be  n 

found  within  any  such  reservation  should  be  null  and 
void,  anything  in  the  grant  contained  to  the  contrary 
notwith.standing.     Then  follows  this  provision  :    "  Pro- 
vided always,  and  this  grant  is  subject  to  the  following 
conditions,  viz :  that  the  piece  of  land  firstly  above  de- 
sciibed   and   not   less  than   twenty  acres  of  the  piece 
or  parcel    of   land   secondly   above   described    shall   be 
dedicated    by    the    said    Mayor    and     Aldermen     and 
Commonalty     of      the     city     of     Toronto,      and     by 
them  maintained  for  the  purposes  of  a  public  park  for 
the  use,  benefit,  and  recreation  of  the  inhabitants  of  the 
said  city  of  Toronto  for  all  time  to  come,  and  that  the 
piece  of  land  lying  between  King  street  and  Wellington 


I    11 


G54         ONTAHU)    HKifl    COUUT   OF  JUSTICE. — CH.  D. 


iiii::^': 


188(i 

>— .-' 

Kknnkdy 

V. 

City  of 
Toronto  . 

Ferguson,  J 


street,  parcel  of  the  land  secondly  above  described,  shall 
form  a  part  of  the  said  twenty  acres  so  dedicated,  and 
further,  that  park  gates  shall  be  placed  at  the  ea'^t  and 
west  sides  of  the  said  last  mentioned  piece  of  land  wliore 
King  street  intersects  the  same.  And  that  public  roads 
be  laid  out  and  maintained  by  the  said  Mayor,  AI<i(>r- 
men,  and  Commonalty  of  the  city  of  Toronto  on  the  cast 
and  west  sides  thereof  respectively  not  less  than  one 
chain  in  width. 

"  And  provided  further  that  the  said  Mayor,  Akler- 
men,  and  Commonalty  of  the  city  of  Toronto  shall  for 
all  time  to  come  find  and  provide  in  and  upon  some  part 
01  partsuf  the  said  parcel  of  land  herein  secondly  described, 
sufficient  space  to  the  extent  of  twenty  acres  at  least 
for  the  accommodation  and  purposes  of  the  exhibition  of 
the  Provincial  Agricultural  Association  of  Upper  Canada, 
which  said  twenty  acres  may  be  composed  of  or  embraced 
in  the  portion  of  said  last  mentioned  parcel  of  land  to  be 
dedicated  as  a  park  as  aforesaid,  and  shall  embrace  the 
portions  of  ground  on  which  are  now  erected  the  build- 
ings used  by  and  in  the  Exhibition  of  the  said  Associa- 
tion.    Given  under     ..." 

[218]  The  statement  of  claim  then  proceeds  as  follows : 
On  the  7th  day  of  July,  18T3,  the  council  of  the  said  cor- 
poration adopted  the  report  of  the  standing  committee  of 
the  said  council  on  public  walks  and  gardens,  to  wit : 
"  Your  committee  having  had  a  conference  with  the  com- 
mittee on  public  markets  in  respect  of  providing  a  suit- 
able location  fcr  the  cattle  market  have  agreed  to  recom- 
mend that  a  lease  be  granted  to  the  market  committee 
for  the  purpose  stated,  of  that  portion  of  walks  and 
gardens  bounded  on  the  north  by  Wellington  avenue,  on 
the  west  by  a  point  distant  from  Strachan  avenue  746 
feet,  on  the  south  by  the  Northern  Railway  fence  and 
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along  said  fence  to  a  sharp  point,  thence  northwesterly 
to  the  foot  of  Tecumseth  street  and  still  further  in  the 
same  direction  to  the  place  of  beginning.  The  committee 
on  public  markets  pay  therefor  to  the  credit  of  walks 
and  gardens  fund  the  annual  rental  of  S800  for  a  period 
of  twenty-one  years,  in  all  of  which  your  committee 
request  the  concurrence  of  the  council,"  and  on  the  same 
day  the  said  council  passed  a  by-law  locating  the  cattle 
market  on  said  lands,  which  are  part  of  the  same  lands 
as  those  firstly  described  in  the  patent. 
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That  the  cattle  market  of  the  said  city  was  moved  to 
said  site,  and  the  city  claim  to  have  expended  a  large 
sum  of  money  thereon,  to  wit,  about  $20,000  in  the  yeara 
1874,  1875,  and  1876,  and  since  that  time  the  said  sum 
of  $800  per  annum  of  the  revenues  of  the  committee  on 
public  markets  has  been  placed  to  the  credit  of  the  walks 
and  gardens  fund  of  the  said  city.  That  in  the'  year 
1876  the  defendants,  the  corporation,  presented  a  petition 
to  the  Legislature  of  the  Province  of  Ontario  for  power 
to  sell,  lease,  or  otherwise  dispose  of  the  lands  firstly 
described  in  the  patent,  and  that  the  substance  of  such 
petition  is  set  forth  in  the  Act  of  the  Legislature  passed 
in  the  39tli  year  of  Her  Majesty's  reign,  chaptered  62. 
That  in  and  by  the  said  Act,  to  which  for  further  cer- 
tainty the  plaintiffs  crave  leave  to  refer,  the  said  Legis- 
lature assumed  to  confer  power  and  authority  upon  the 
[219]  said  corporation  to  sell,  lease  or  otherwise  dispose 
of  the  lands  firstly  described  in  the  said  patent  in  the  words 
following :  "  The  said  corporation  of  the  city  of  Toronto 
shall  have  the  same  power  to  sell,  lease,  or  otherwise 
dispose  of  the  lands  in  the  preamble  described  or  any 
part  or  parcel  thereof,  as  any  person  has  with  regard  to 
the  lands  of  which  he  is  seised  in  fee  simple  absolute, 
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and  all  sales,  leases  or  other  dispositions  thereof  horcto- 
fore  made  by  the  said  corporation  shall  be,  and  be  deemed 
to  have  been,  valid,  notwithstandinfj  anything  in  the  suirl 
j)atent  contained  :  Provided  that  the  proceeds  of  any  such 
sale,  lease,  or  other  disposition  shall  form  part  of  the 
walks  and  gardens  fund  of  the  saitl  corporation,  and  shall 
be  used  and  applied  only  in  the  acquisition  and  mainte- 
nance of  public  parks,  s(juares  and  gardens  for  the  use  ni 
the  citizens  of  Toronto."  That  the  said  corporatidn 
claims  that  by  virtue  of  the  premises  the  .said  corpora- 
tion has  the  right  to  use  and  maintain  the  said  lands  for 
the  purposes  of  a  cattle  market  as  aforesaid.  That  the 
said  corporation,  by  and  through  tlie  said  council,  pro- 
pose and  intend  to  expend  the  further  sum  of  $10,000  in 
making  improvements  in  the  buildings  aforesaid  for  the 
purpose  of  said  cattle  market,  and  to  assess  the  [)roperty 
of  the  plaintiffs  and  the  said  other  ratepayers  of  the  said 
city  for  the  purpo.se  of  collecting  the  same,  and  to  levy 
and  collect  the  same  from  the  plaintiffs  and  said  other 
rate[)ayers  as  appears  by  a  resolution  of  the  said  council 
passed  on  the  3rd  day  of  May,  1886,  and  thai  the  defen- 
dant William  H,  Howland,as  mayor  as  aforesaid.threatcns 
and  intends  to  .sign  all  cheques  to  enable  the  said  corpora- 
tion to  expend  the  said  moneys  on  said  buildings  lor  the 
purposes  aforesaid. 

The  plaintiffs  then  submit  that  the  said  Act  of  the  said 
legislature  is  ultra  vires  of  the  said  legislature,  and  that 
the  said  legislature  had  no  power  or  authority  to  relieve 
the  said  corporation  from  the  effect  of  the  provisions  and 
conditions  in  the  said  patent  contained  ;  and  that  even  if 
the  said  Act  is  intra  vires  of  the  said  legislature  the  said 
corporation  had  not  invoked  or  availed  itself  of  the 
[220]  powers  the  said  Act  contained,  that  there  has  been  no 
sale,  lease,  or  other  disposition  of  the  lands  enclosed  as 
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aforesaid  within  the  meaning  of  tlie  said  Act  of  the  legis- 
lature; that  the  said  lands  are  still  held  by  the  said  cor- 
poration, and  that  so  long  as  the  said  lands  are  held  by 
the  said  corporation  they  must  be  held  for  the  purposes  of 
a  public  park  for  the  use,  benefit,  and  recreation  of  tlie 
inhabitants  of  the  said  city.  The  plaintitt's  further  submit 
that  any  expenditure  of  the  moneys  of  the  said  corpora- 
tion upon  the  said  enclosed  lands  for  purposes  other  than 
for  a  public  park  as  aforesaid  is  illegal;  that  the  expendi- 
ture of  the  said  iiioneys  on  said  buildings  as  aforesaid, 
will,  if  permitted,  be  altogether  foieign  to  and  different 
fiom  the  purposes  of  a  public  park  as  aforesaid,  and  that 
if  the  said  expenditure  is  permitted  to  be  made,  the 
plaintiffs  and  said  oth«n'  ratepayers  will  be  obliged  to 
pay  the  amount  thereof  in  taxes  as  aforesaid. 

The  plaintiffs  then  ask  that  it  may  be  declared  that 
such  proposed  expenditure  is  illegal  upon  the  grounds 
aforesaid,  and  that  the  defendants  may  be  restrained  from 
expending  the  same.  They  also  ask  for  costs  and  such 
other  relief  as  may  be  deemed  proper. 

To  this  statement  of  claim  the  defendants  demur,  and 
say  that  the  same  is  bad  in  law,  on  the  ground  that  under 
and  by  virtue  of  the  Municipal  Act,  and  the  said  statute, 
and  the  other  proceedings  in  the  statement  of  claim  set 
out,  the  defendants  were  and  are  authorized  to  appio- 
priate  and  use  the  lands  in  question  therein  mentioned 
as  and  for  the  purpose  of  a  cattle  market,and  have  legally 
exercised  such  authority,  and  by  virtue  of  the  said  Act 
such  appropriation,  disposition  and  use  of  the  said  lands 
for  the  purpose  of  a  cattle  market  previously  made,  was 
confirmed  and  made  valid  and  legal,  and  on  other  grounds 
sufficient  in  law  to  sustain  the  demurrer. 

The  quantity  of  land  in  respect  of  which  the  dispute  is 
48 
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and  which  is  described  by  metes  and  bounds  in  the  reiiort 
of  the  standing  committee  on  public  walks  and  gardens 
and  set  out  in  the  statement  of  claim,  was  said  on  the 
[221]  argument  to  be  aboutfive  acres.  This,it  was  conceded 
was  a  portion  of  what  were  known  as  the  Ordnance  lauds, 
Toronto,  which  were  amongst  the  military  properties  of 
the  Crown  that  were  transferred  to  the  then  Provincial 
Government,  or  rather  vested  in  Her  Majesty  the  Queen 
for  the  beneKt,  use  and  purposes  of  the  then  Province  of 
Canada  by  the  Act  19  Vict.  cap.  45.  (See  second  schedule 
to  the  Act,  "  Toronto/'  "  502a,  2r,  Ip")  The  facts  that 
this  transfer  was  made,  and  that  the  lands  in  question 
are  part  of  the  lauds  so  transferred,  or  the  validit}'  of  the 
transfer  were  really  not  disputed,  so  that  I  need  say 
nothing  more  in  regard  to  these. 

This  Act  was  passed  in  the  year  1856,  and  the  grant 
set  out  in  the  statement  of  claim  bears  date  in  the  year 
1858,  some  two  years  afterwards.  It  was  conceded  that 
at  the  time  of  this  grant  the  lands  were  the  property  of 
the  then  Province  of  Canada. 

The  provision  in  the  grant  which  gave  rise  to  the  dis- 
pute, and  which  appears  to  have  been  the  reason  for  the 
application  to  the  Legislature  of  the  Province  of  Ontario 
on  the  subject,  is  the  one  that  reads  as  follows  : 

"  Provided  always,  and  this  grant  is  subject  to  the  fol- 
lowing conditions,  viz.  :  That  the  piece  of  land  firstly 
above  described,  and  not  less  than  twenty  acres  of  the 
piece  or  parcel  of  land  secondly  above  described,  shall  be 
dedicated  by  the  said  the  Mayor  and  Aldermen  and  Com- 
monalty of  the  city  of  Toronto,  and  by  them  maintained 
for  the  purposes  of  a  public  park  for  the  use,  benefit,  and 
recreation  of  the  inhabitants  of  the  said  city  of  Toronto 
for  all  time  to  come,"  and  what  follows  these  words  in 
regard  to  streets,  tfates,  and  roads. 


il 


-CH.  D. 

s  in  the  rejiort 
s  and  gardens 
IS  said  on  die 
t  was  conceded 
'rd  nance  land.s, 
properties  of 
len  Provincial 
sty  the  Queen 
n  Province  of 
cond  schedule 
'he  facts  tliat 
s  in  question 
validity  of  the 
tt  I  need  say 

and  the  grant 
be  in  tlie  year 
conceded  tliat 
le  property  of 

ise  to  the  dis- 
eason  for  the 
ee  of  Ontario 
VVH  ; 

ict  to  the  fol- 
f  land  firstly 
acres  of  the 
'bed,  shall  be 
en  and  Coni- 
1  maintained 
,  benefit,  and 
r  of  Toronto 
286  words  in 


ONTARIO    HIGH    (JOURT   OF   JUSTICE. — CH.  D. 


(359 


In  one  part  of  the  argument  it  was  contended  that  this        1886 
constituted  a  condition  precedent.  The  contention  was  not,     Kknnbdy 
as  I  thought,  persisted  in,  and  T  do  not  see  how  it  could      qi^^'  ^^ 
be  successful,  for  in  addition  to  what  appears  on  the  face    '''""^o. 
of  the  patent,  it  is  alleged  on  the  face  of  the  statement  of  Ferguson,  J. 
claim,  <lemurred  to,  that   the  lands  arc  still  held  hy  the 
corporation,  etc.,  and  if  this  were  a  condition  precedent 
[222]  and  unperformed  I   do  not  see  how  such  could  he 
tlie  fact,  for  a  condition  piocedent  must  be  performed 
before  the  estate  can  connnence,  but  wliere  the  effect  of 
a  condition  is  either  to  enlarge  or  defeat  an  estate  already 
created  it  is  a  condition  subsequent:  2  Cruises  Dig.  pp. 
2  and  3. 

It  was  then  contended  or  the  part  of  the  plaintiffs  that 
this  was  and  is  a  condition  subsequent,  and  on  the  assump- 
tion that  it  is  such  a  condition  the  line  of  argument  for 
the  purpose  of  shewing  that  the  Act  of  the  Legislature  of 
the  Province  of  Ontario  mentioned  in  the  pleading  was, or 
is,  ultra  vires,  was  shortly  this  :  That  after  the  making  of 
the  grant  the  Crown  had  by  reason  of  the  condition  a  cer- 
tain right,  which  upon  breach  or  non-performance  of  the 
condition  would  become  a  right  of  entry.  Counsel  did 
not  in  the  argument  call  this  right  by  any  technical 
name,  but  I  apprehend  it  might  j)roperly  be  called  a 
'  ■)ossibility  "  or  a  "  possibility  of  reverter,"  a  right  under 
the  old  law  releasa])le  to  the  person  whose  estate  is 
subject  to  the  condition  :  S'^'^  ^ficppaviVs  Touchstone, 
120  and  121,  where  the  subject  is  treated  of.  Mr.  Leith, 
however,  seems  rathov  to  iiiclino  to  the  opinion  that  such 
a  possibility  would  fall  under  the  provisions  of  Consoli- 
dated Statutes  of  Upper  Canada  cap.  90  the  sanie  as  R. 
S.  0,  cap.  98,  sect,  o,  and  be  alienable  under  the  provis- 
ions of  that,  ection      Bee  leitfts  Real  Property  8tatute.», 
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1886        vol.  1,  pp.  68  and  G9.   That  by  the  British  North  America 
Kbnnkdy     Act,  sect.  108  and  schedule  3,  No.  9,  the  Ordnance  pro- 
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perty  went  to  the  Dominion  Government,  and  by  sect, 
91  of  the  same  Aci  (No.  1)  the  right  of  legislating  in 
FeiRiison,  ,1.  j.ggpgg^  j^Q  public  property  went  to  the  Dominion  Parlia- 
ment. That  the  right  or  possibility  was  "Ordnance  pro- 
perty,"  or  a  right  in  respect  ot"  Ordnance  property,  a.-,  to 
which  the  Parliament  of  the  Dominion  alone  could  leiris- 
late,  and  that  the  object,  or  at  all  events  the  efl'ect  (if  the 
Act  were  taken  to  be  valid)  of  the  statute  passed  by  the 
Legislature  of  Ontario  was  to  change  or  destroy  this  rigiit 
or  possibility,  which  it  was  intimated  had  become  a  right 
of  entry  by  reason  of  breach  or  non-performance  of  the 
condition.  That  the  subject  was  not  one  that  fell  under 
[223]  "  property  and  civil  rights  in  the  Province,"  or 
"  matters  of  a  merely  local  or  private  nature  in  the  Pro- 
vince." or  any  of  the  matters  mentioned  in  sect.  92  of 
the  Act  as  matters  in  respect  of  which  the  Provincial 
Legislature  was  given  or  had  the  right  to  legislate,  and 
that  for  these  reasons  the  Act  of  the  legislature  referred 
to  was,  and  is,  ultra  vires  and  void. 

This  line  of  reasoning  and  argument  may  be  quite 
logical  and  as  such  not  subject  to  objection,  yet  the  result 
arrived  at  depends  entirely  upon  tlie  assumption  that  the 
provision  in  the  grant  constitutes  a  condition  subsequent 
giving  "'se  to  the  existence  of  the  possibility  or  possibility 
of  reverter,  and  the  question  arises  as  to  whether  or  not 
such  is  the  true  meaning  of  the  document  in  this  respect  ? 

The  habendum  is  in  effect  to  have  and  to  hold  to  the 
corporation,  their  successors,  and  assigns  for  ever.  Saving 
nevertheless  (Royal  metals).  The  words  employed  in  the 
proviso  are  "  Provided  always,  and  this  grant  is  subject 
to  the  following  conditions." 
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In  Cruises  Digest,  vol.  4,  p.  353  is  this  passage :  "  It  is        18*1 
sfiifi  in  the  Touchstone,  that  although  the  words  proviso     kknnbdt 
ita  (juod  and  sub  conditione,  are  the  most  proper  words     oitV  or 
to  make  a  condition,  yet  they  had  not  always  that  effect,     Toronto. 
but,  frequently  served  for  other  purposes  :  for  sometimes  ^^^g""^"'  J* 
they  operated  as  a  qualification,  or  a  limitation,  and  some- 
times as  a  covenant."     And  on  page  354  of  the  same 
volume  it  is  said  that  the  same  words  may  be  construed 
to  operate  as  a  proviso,  or  a  covenant,  according  to  the 
nature  of  the  transaction. 

In  the  case  Attorney-General  v.  The  Corpuration  of 
South  Molton  (1),  the  Master  of  the  Rolls  said: 
"This  question  depends  upon  whether,  according  to 
the  true  construction  of  the  testator's  will,  the  estate 
was  given  upon  trust  or  upon  condition.  It  is  to  be 
observed  that  the  mere  use  of  the  word  '  trust '  or  of  the 
word  '  condition,'  would  not  by  itself  determine  either 
that  it  is  a  trust  or  a  condition.  To  take  a  very  ordinary 
and  simple  case — suppose  the  estate  had  been  given  to  the 
[224]  corporation  of  South  Molton,  on  condition  that  they 
would  divide  the  rents  into  four  equal  parts  of  which 
they  were  to  take  one-fourth.  It  is  plain  that  although 
the  word  condition  were  used,  it  would  be  a  '  trust,'  to 
divide  the  estate  into  fourths,  etc." 

In  Sugden  on  Powers,  7th  ed.,  vol  1,  p.  122,  it  is  said, 
"  and  in  regard  to  its  being  an  estate  upon  condition  we 
may  observe  that  what  by  the  old  law  was  deemed  a  de- 
vise upon  condition,  would  now  perhaps,  in  almost  any 
case  be  construed  a  devise  in  fee  upon  trust." 

In  the  case  Sohier  v.  Trinity  Church  (2),  Chapman, 
C.  J.,  said  in  speaking  of  the  words  "  upon  condition :" 
"  These    words    do    not    always     create    a    condition," 
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and  referring  to  the  case  Raicson  v.  School  Didr'id  of 
Uxbridge  (I),  which  he  considered  as  decisive  of 
the  case  before  him,  he  said  :  "  The  purpose  for  which  tlie 
property  is  to  be  used  being  in  its  nature  general  and 
public  in  this  case  as  it  was  in  that  case,  and  the  langu- 
age of  the  deed  not  indicating  an  intent  that  the  grant  is 
to  be  void  if  the  declared  purpose  is  not  fulfilled,  liut 
rather  indicating  a  trust  to  be  enforced  if  the  grantees 
shall  attempt  to  violate  it." 

In  Stftnhy  v.  Colt  (2),  it  was  held  that  the  word 
*'  provided  "  though  an  appropriate  word  to  constitute 
a  common  law  condition  does  not  invariably  and  of 
necessity  do  so,  on  the  contrary  it  may  give  way  to  the 
intent  of  the  party  as  gathered  from  an  examination  of 
the  whole  instrument  and  be  taken  as  expressing  a  limi- 
tation on  trust :  see  also  Perry  on  Trusts,  sect.  121,  and 
cases  there  referred  to  for  the  same  principle.  See  also 
Lewin  on  Trusts,  8th  ed.  p.  140,  as  to  conditions  being 
construed  as  trusts.  Many  cases  were  referred  to  by 
counsel  during  the  argument  which  have  a  bearing  on 
this  branch  of  the  present  case,  but  I  do  not  think  it 
necessary  further  to  refer  to  them. 

I  think  the  authorities  are  abundant  to  shew  that  T 
am  not  on  account  of  the  use  of  the  words  "  Provided 
always,  and  this  grant  is  subject  to  the  following  con- 
[225]  ditions  "  bound  to  say  that  a  condition  was  created 
and  annexed  to  the  estate  granted.  There  is  no  language 
in  the  patent  indicating  an  intent  that  the  grant  is  to  be 
void  if  the  declared  purpose  is  not  fulfilled,  and,  when  I 
read  the  whole  of  the  grant  as  set  forth  in  the  statement 
of  claim  and  see  the  general  and  public  nature  of  the 
purposes  for  which  the  property  is  by  the  grant  to  be 


(1)  7  Allen,  125. 


(2)  5  Wallace,  119. 
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used,  and  such  directions  as  are  given  regarding  certain        1886 
details  of  user  for  that  purpose,  and  not  a  single  oxpres-     Kknnbdy 
sion  or  word,  so  far  {*s  I  can  perceive,  (beyond  the  words      city  or 
that  1  have  already  alluded  to)  indicating  that  it  was  or      t)«oNTo. 
was  considered  to  be  a  grant  upon  a  condition  and  sub-  ^^''Kuson,  J. 
ject  to  forfeiture  of  the  whole  of  the  land  granted,  (for  I 
think  a  forfeiture  for  breach  could  be  of  nothing  less), 
and  this  for  breach  of  any  one  or  more  of  the  many  things   . 
mentioned  to  be  performed,  and  these  in  respect  to  difFei  - 
ent  parts  of  the  land,  the  conclusion  at  which  I  arrive  is, 
that  a  trust  was  created  and  not  a  condition  annexed  to 
the  estate  taken  by  the  grantees,  and  I  think  the  mean- 
ing of  the  grant  is  the  same  as  if  the  words  so  much  dis- 
cussed had  heeu,  provided  always  and  this  grant  is  upon 
the  following  trusts,  viz.,  etc. 

I  am  of  the  opinion  that  by  the  grant  the  grantors 
parted  with  all  estate  and  interest  in  the  land,  and  I 
think  what  is  said  in  the  8th  ed.  of  Lewin  on  Trusts,  p. 
284  cap.  13,  sect.  22,  referred  to  by  Mr.  Robinson  during 
the  argument  applies,  and  in  this  view  of  the  case  the 
matter  presented  by  the  petition  of  the  corporation  to  be 
legislated  upon  by  the  Provincial  Legislature  plainly  fell 
under  No.  13  of  sect.  92  of  the  British  North  America 
Act :  "  Property  and  civil  rights  in  the  Province."  They 
did  legislate  upon  it,  and  passed  the  Act  in  question, 
which  I  am  of  the  opinion  is  not  ultra  vires,  and  for  any- 
thing that  was  urged  against  it,  is,  I  think,  constitu- 
tional. 

[The  learned  J  adge  then  considered  the  further  objec- 
tion raised  by  the  plaintiffs  that  the  Act,  if  valid,  did 
not  authorize  the  acts  of  the  defendants  and  added,  p. 
228 :— ] 

My  opinion  is,  for  the  reasons  that  I  have  endr^avoured 
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to  state,  against  the  contention  of  the  plaintiffs,  both  as 
regards  the  meaning  of  the  patent  and  the  interpretation 
of  the  statute  as  well  also  as  to  the  validity  of  the  latter. 
I  think,  as  I  have  already  said,  that  the  patent  instead 
Ferguson,  J.  ^j  making  the  grant  subject  to  the  condition  contended 
for  by  the  plaintiffs  virtually  declares  a  trust  in  respect 
of  the  lands  granted,  and  that  by  the  grant  the  Crown 
parted  with  all  its  interest  in  the  lands  granted.    I  think 
that  the  Provincial  Legislature  had  legislative  jurisdic- 
tion, so  to  speak,  over  the  property  and  the  rights  of  all 
parties  interested  in  it,  and  that  the  Act  that  they  passed 
was  not  as  alleged  ultra  vires  and  is  valid  and  good,  and 
I  think  that  the  Act  according  to  its  proper  construction 
authorized  the  acts  of  the  defendants,  the  corporation,  of 
which  the  plaintiffs  by  their  statement  complain,  they 
acting  within   the    sphere  of  their    powers  under  the 
Municipal  Act.  .  And  I  think  the  statement  of  claim  dis- 
closes no  good  cause  of  action.     I  am  of  the  opinion  that 
the  demurrer  should  be  allowed,  and  it  is  allowed,  with 
costs. 
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[chancery   division.] 
Regina  v.  Brierly. 

[Reported  1^  Ont,  Rep.  5S5.] 


1887* 


June  li,  23  ; 
July  6. 

Oriminal  law — Bigamy — British   subject  resident  in  Canada   eon-         '~~ 
tracting  secotid  marriage  abroad — R.  S.  C.  c.  161,  s.  4. 


The  Dominion  Parliament  by  R.  S.  C.  cap.  161,  sect.  4,  enacts  that 
"  Every  one  who  being  married  marries  any  other  person  during 
the  life  of  the  former  husband  or  wife  whether  the  second  mnr- 
riagti  takes  place  in  Canada  or  elsewhere  is  guilty  of  felony 
and  liable  to  seven  years  imprisonment  :  "  and  that  "nothing 
in  this  section  contained  shall  extend  to — (a)  any  second  mar- 
riage contracted  elsewhere  than  in  Canada  by  any  other  than 
a  subject  of  Her  Majesty  resident  in  Canada  and  leaving  the 
same  with  intent  to  commit  the  offence."  The  original  Act  con- 
taining in  substance  this  enactment  was  passed  in  1841,  and  its 
validity  was  subsequently  a£Srmed  by  the  Court  of  Queen's  Bench 
in  Lower  Canada  :  Held,  that  the  enactment  in  the  Revised 
Statutes  was  valid  ;  and  that,  having  in  substance  been  in  force 
in  Canada  for  some  years  prior  to  the  passing  of  the  B.  N.  A. 
Act,  it  was  confirmed  by  sect.  129  of  that  Act  if  any  Imperial 
confirmation  was  required. 

This  was  a  case  reserved  for  the  opinion  of  the  Chan- 
cery Division  of  the  High  Court  by  the  Chairman  of  the 
Court  of  General  Sessions  of  the  Peace  for  the  county  of 
Middlesex,  on  the  trial  of  Alfred  Brierly  for  bigamy, 
which  took  place  on  June  10th,  1887. 

The  indictment,  which  was  under  R.S.C.  c.  161,  sect.  4, 
stated  that  Brierly  on  October  20th,  1880,  at  London,  in 
this  Province,  married  Mary  Allen,  spinster,  and  her  then 
and  there  had  for  his  wife,  and  afterwards,  while  so  mar- 
ried, on  April  27th,  1887,  at  Port  Huron,  in  the  State  of 
Michigan,  one  of  the  United  States  of  America,  felon- 
*Present :— Boyd,  C,  and  Fkhodson  aad  Robrrtson,  J  J. 
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[520]  iously  and  unlawfully  married  and  took  to  wife 
Jessie  Baker,  and  that  he  was  at  the  time  of  his  commit- 
ting the  said  offence  a  subject  of  Her  Majesty,  resident 
in  the  Dominion  of  Canada,  and  that  he  then  left  the  said 
Dominicm  with  intent  to  commit  the  said  offence,  and 
afterwards,  on  April  3()th,  1887,  was  apprehended  at  Lon- 
don, in  this  Province,  and  was  now  in  custody  in  the 
common  gaol  there  for  the  aforesaid  felony. 

As  to  the  evidence  for  the  Crown,  it  is  sufficient  for 
the  purposes  of  the  present  report  to  state  that  besides 
Jessie  Baker,  who  deposed  to  the  fact  of  her  marriage  at 
Port  Huron,  the  Rev.  Dr.  Campbell,  who  performed  the 
ceremony  of  the  second  marriage  at  Port  Huron,  was 
tendered  to  prove  the  said  marriage,  and  that  he  was 
legally  authorized  to  solemnize  marriage  there,  and  did 
solemnize  the  marriage  in  question  according  to  the  laws 
of  Michigan,  and  the  evidence  was  taken  subject  to  the 
objection  of  counsel  for  the  prisoner. 

No  evidence  was  offered  for  the  defence,  but  counsel 
for  the  prisoner  took  the  following  among  other  objec- 
tions : 

1.  That  no  offence  was  proved  to  have  been  committed 
by  the  prisoner.  That  the  alleged  second  marriage  took 
place  in  Michigan,  and  that  the  Dominion  Parliament  has 
no  aTithority  to  pass  an  Act  making  the  contracting  of  a 
second  marriage  in  a  foreign  country  a  crime. 

[527]  The  jury  found  the  prisoner  guilty,  but  the  Judge 
passed  no  sentence,  reservin<j  this  case  whether  upon 
the  evidence  and  the  objections  taken,  the  prisoner  should 
have  been  found  guilty  of  the  ^aid  offence. 

W.  R.  Meredith,  Q.C.,  for  the  prisoner.  At  common 
law  an  act  committed  without  the  jurisdiction  could  not 
be  a  crime ;  but  see  In  re  Tivnan  (1)  as  to  offence  of  a 

(1)5B.  &  S.  645,679. 
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British  subject  committed  in  a  foreign  country.  Mr. 
Campbell  says  the  marriage  was  solenmized  in  every  par- 
ticular according  to  law,  but  he  should  have  given  par- 
ticulars. As  to  the  authority  of  the  Parliament  of  Can- 
ada, no  allegiance  is  due  to  the  Sovereign  as  represented 
by  the  Dominion  Government.  It  would  not  be  within 
the  competence  of  the  Dominion  Parliament  to  legislate 
that  a  British  subject,  not  a  Canadian,  who  committed 
bigamy  in  the  States,  had  committed  an  offence  here.  In 
Todd's  Parliamentary  Government  in  the  British  Colonies, 
p.  129,  it  is  laid  down  that  local  legislatures  are  clothed 
with  authority  to  provide  for  the  peace,  order,  and  good 
government  of  the  colony.  In  the  absence  of  legislation 
there  is  no  power  to  punish  an  oflence  committed  with- 
out the  jurisdiction.  It  is  not  necessary  to  make  laws  for 
the  punishment  of  offences  committed  out  of  the  country. 
The  second  marriage  committed  in  a  foreign  country  is 
not  an  offence  against  the  peace,  etc.,  of  Canada.  The 
offence  is  the  contracting  of  this  marriage.  See  Imp., 
Act  24  &  25  Vict.,  c.  100,  sect.  57. 

The  court  here  stopped  Mr.  Meredith  and  requested 
him  to  notify  the  Minister  of  Justice  of  the  Dominion 
[628]  with  reference  to  the  constitutional  question,  and 
the  argument  was  adjourned  to  June  23rd. 

On  the  case  being  again  called  on  for  argument  on  June 
23rd,  and  it  appearing  that  the  Minister  of  Justice  did 
not  purpose  intervening : 

BoTD,  C. — How  has  this  court  power  to  interfere  with 
Dominion  legislation  when  not  conflicting  with  provin- 
cial rights  ? 

Meredith. — When  there  is  a  written  constitution  the 
court  has  inherent  jurisdiction  to  say  whether  legislation 
is  within  it.     The   court  could  not  give  effect  to  any 
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oltjection  to  an  Act  of  the  Imperial  Parliament :  Maxwell 
on  the  Interpretation  of  Statutes,  2nd  ed.,  pp.  179,  180 
See  Forsyth's  Ca.ses  and  opi.  Ions  on  Constitutional  Law 
pp.  465,  466,  as  to  the  right  ot  the  court  to  entertain 
•  luestions  of  this  kind.  There  is  no  decision  on  thiK 
point.  The  citation  from  Forsyth  is  the  opinion  of  the 
law  officers  of  the  Crown.  See,  also,  Wharton's  Treatise  on 
the  Crijninal  Law,  9th  ed.,  sect.  271  ;  Dicey's  Law  of  the 
Constitution  p.  109  ;  Bowyer  on  Universal  Public  Law, 
p.  328.     Riel  v.  Regina  (1)  is  distinguishable. 

[530]/.  R.  Cartwright  for  the  Provincial  Government  re- 
ferred to  Reg.  V.  Jonea,  (2)  Maxwell  on  the  Interpretation  of 
Statutes,  2nd  ed.,  p.  168 ;  Powell  v.  Apollo  Candle  Co.  (3), 
Riel  V.  Regina  (1),  Broom's  Legal  Maxims,  6th  ed.,  pp. 
94,  95 ;  Story's  Conflict  of  Laws,  6th  ed.,  sect,  625  (6). 

Meredith,  in  reply.  The  Dominion  has  no  jurisdiction 
over  subjects  outside  of  its  jurisdiction  ;  that  is  a  matter 
over  which  the  Imperial  Parliament  has  power  by  virtue 
of  relation  of  sovereign  and  subject :  Wharton's  Criminal 
Law,  sect.  271.  Dicey  points  out  the  difference  between 
a  sovereign  legislature,  and  one  such  as  the  Dominion 
Parliament.  Extra-territorial  jurisdiction  exist-s  only  by 
virtue  of  sovereign  power.  As  a  resident  of  Canada,  the 
law  has  nothing  to  do  with  a  man  of  Canada,  except  by 
virtue  of  his  allegiance  to  the  Queen. 

Boyd,  C.  : — 

Parliament,  according  to  Blackstone,  can  do  everything 
that  is  t\ot  naturally  impossible ;  this  being  the  place 
where  that  transcendent  and  absolute  power  which  must 
in  all  governments  reside  somewhere,  is  entrusted  by  the 
constitution  of  these  kingdoms :  (vol.  i.  p.  1 60).    Hence  no 


fl)  10  App.  Gas.  675;  ante  p.  1. 
(2)  4  F.  &  F.  2.5. 


(3)  10  App.  Can.  282  ;  ante  vol.  3, 
p.  432. 
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British  Court  has  ever  exorcisetl,  or  has  been  considered 
to  possess,  jurihdiction  to  declare  tliat  an  Act  of  thr 
British  ParHamont  is  unconstitutional  or  void.  Such  a 
power,  however,  does  exist  both  in  Colonial  arid  English 
Courts,  with  regard  to  colonial  legislation.  In  this  par- 
ticular, according  to  Mr.  Dicey,  consists  the  essential 
difference  between  subordinate  and  .sovereign  legislative 
power  :  (Law  of  the  constitution,  p.  95.)  But  for  the  j)re- 
sent  inquiry  it  is  needful  to  consider  precisely  the  scope 
of  that  right  of  interference  with  colonial  legislation 
[531]  which  Courts  possess.  In  Canada  there  are  but 
two  lines  of  judicial  investigation  open  iu  order  to  deter- 
mine whether  the  enactment  shall  oi'  shall  not  be  obeyed. 
The  first  and  chief  is,  when  the  question  arises  whether 
the  statute  transcends  the  powers  confened  or  invades 
the  limits  prescribed  by  the  British  North  America  Act : 
(30  Vict.  c.  3).  The  second,  and  that  of  comparatively 
infrequent  occurrence  is,  when  it  is  needful  to  determine 
if  the  statute  is  repugnant  to  Imperial  legislation.  The 
latter  is  that  with  which  we  have  now  to  deal.  By  sect 
91  of  the  British  North  America  Act,  the  Parliament  of 
Canada  is  alone  authorized  "  to  make  laws  for  the  peace, 
order,  and  good  government  of  Canada,"  and  specifically 
in  relation  to  "  Naturalization  and  Aliens,"  "  Marriage 
and  Divorce,"  and  "  The  Crin^'nal  Law."  Therefore  it 
has  exclusive  power  to  legislate  as  to  bigamy.  But  is  the 
Dominion  enactment  touching  this  offence,  repugnant  to 
the  law  of  England  ?  The  test  is  not  a  sentimental  or  a 
theoretical  one,  involving  v  aquiry  as  to  natural  justice, 
and  the  spirit  of  the  laws.  It  must  be  resolved  by  an 
appeal  to  the  written  or  statutory  law  of  the  mother 
country,  and  the  repugnancy  must  be  such  as  is  defined 
and  explained  by  the  Imperial  Statute :  28-29  Vict,  c.  63. 
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By  sect.  2  :  Any  colonial  law  whirh  is  or  shall  hr  in 
any  respect  repu<,'nant  to  the  provisions  of  any  Act  of 
Pailianiont  extenditig  to  tlic  colony,  to  whicli  such  law 
may  relate,  or  repugnant  to  any  order  or  regulaticii 
made  under  autliorily  of  such  Act  of  Parliament,  or  Aar- 
in(j  in  the  colony  the  force  and  effect  of  such  Act,  s^hall 
be  read  subject    to  .'  Jict,  order,  or  repjulation,  aTi.l 

shall,  to  the  extent  of  such  repugnancy,  but  not  otluT- 
wisc,  be,  and  remain  absolutely  void  and  inoperative; 
and  by  sect.  3:  "No  colonial  law  shall  be,  or  be  deemed 
to  have  been,  void  or  ino|)erative  on  the  ground  df 
repugnancy  to  the  law  of  England,  unless  the  same  sliill 
be  repugnant  to  the  pjovisions  of  some  such  Act  of  Parlia- 
ment, order,  or  regulation  as  aforesaid."  The  <leterniiiia- 
tion  of  repugnancy  really  resolves  itself  into  a  question 
of  interpretation  and  construction.  If  between  the 
[582]  enactnienl  of  the  colony  and  an  Imperial  Act  relat- 
ing to  the  colonies  in  -ras,  or  a  general  Imperial  Act, 
which  is  of  such  uni  'ity  and  public  importance  as 

obviously  to  run  paramount  wherever  the  Queen's  sover- 
eignty obtains,  there  is  such  conflict  that  both  cannot 
stand  together,  then  it  must  follow  that  the  Colonial 
Statute  is  inoperative  and  void.  But  in  the  present  case 
no  such  conflict  is  pointed  out ;  no  Imperial  legislation 
is  indicated,  which  is  inconsistent  with  the  colonial  la\\ 
in  hand.  The  objection  urged  is,  that  the  Domiuiiiu 
Parliament  had  no  authority  to  pass  an  Act  making  tiu- 
contracting  of  a  second  marriage  in  a  foreign  country  a 
crime.  But  where  is  to  be  found  any  limitation  of  ]t^ 
authority  in  this  direction?  It  was  argued  as  if  the  law 
were  in  some  sense  extra-territorial ;  but  that  is  not  s  , 
for  it  is  only  intended  to  aflfect  the  man  on  his  return  (■. 
the  Dominion  after  having  committed  the  offence.     (St  c. 
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R.S.C.  e.  Un,  H(!(!t.  4.)  (1)     A,<,'ain,  it  was  argued  as  if  it         IW 
were  an  interference  with  tlu>  ri<^ht  or  duty  of  (lie  foreign      Rr«ina 
country  to  pnru.sli  the  offence  coniinittoil  in  itw  precincts.      liKiKui-v 
But  the  statute  is  restricted  to  a  British  suhjcot  resident     RoydTo. 
in  this  country  ;  and  an  accurate  American  text  writer 
connuentinjj;  on   tlie   pjtiglish   Statute   which  is   in   pari 
iiiattnia,  says,  "  obviounly  tiiis  statute  tlius   limited   to 
iJritish  subjects,  is  proper  and  just,  and  conformable  to 
rhe  1  »w  of  nations  :"  Bishop  on  Statutory  Crimes,  2nd  ed. 
sect.  587,     And  further,  it  is  contended  that  the  power  so 
ro  legislate  rests  on  the  doctrine  of  allegiance  which  has 
reference  to  the  Crown  and  the  central  Govirnment,  and 
not  to  the  colonies.     I  do  not  perceive  the  force  of  this. 
It  is  Her  Majesty  who  takes  part  in  colonial  legislation 
as  much  as  in  Imperial.     The  British  Noitli  Ameiica  Act, 
sect.  17,  shews  that  the  Parliament  of  Canada  consists  of 
the  Queen,  t  iie  Senate,  and  the  House  of  Commons,  and 
the  Royal  Assent  is  given  to  Bills  that  they  may  become 
law  by  the  Governor-General  exercising   the  delegated 
prerogative  of  the  Queen  (sect,  -ti.)     Canada  is   part  of 
the  Queen's  Dtnuinions  ;  Canadians  aie  Her  liege  subjects, 
and  allegiance  is  due  froin  those  born  here  to  IFer  Majesty, 
[588]    by    the  very   fact  of  birth    within   the   ligcance  ; 
Blackstone  Comm.   vol.   I  p.   3(j7.     Quoad  Canada,  and 
as  to  British  subjects  resident  here,  the  Parliament  of 


(1)  [See  this  section  post  p.  077. 
Ill  Mackod  v  Attorney -timer  af  for 
New  South  Woks,  [18011  A.C.  454, 
it  was  held  by  the  Judicial  <-'oin- 
iiiittee  of  the  Privy  Council  that 
soct.  54  of  the  Criminal  Law  Ainend- 
inent  Act,  1883  (40  Vict.  No.  17), 
which  enacts  that  "  whosoever  being 
married  marriea  another  person 
(luring  the  lifeof  the  former  husband 


or  wife,  wheresoever  «uch  second 
marriage  takes  place,  shall  be  liable 
to  jienal  servitude  for  .seven  years," 
must  be  intended  to  apj)ly  to  those 
actually  within  the  jurisdiction  of 
the  Legislature,  and  consequently 
that  there  was  no  jurisdiction  in  the 
colony  to  try  the  appellant  for  the 
offence  of  bigamy  alleged  to  have 
been  committed  in  the  United 
States  of  4merica,] 
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Canada  has  the  same  authority  as  that  possessed  by  the 
Imperial  Parliament  with  reference  to  British  subjects 
throughout  the  realm.     With  regard  to  the  large  rarn^e  of 
subjects   committed   to  its  jurisdiction  by  the  British 
North  America  Act,  Canada  has  powers  of  legislation  co- 
ordinate with  those  of  the   Imperial   Parliament.     Such 
is  the  decision  of  the  Privy  Council  in  the  most  recent 
case  of  Poivell  v.  Apollo  Candle  Co.  (1),  as  well  as  in  other 
colonial  appeals  therein  referred  to.     It   was  there  de- 
clared that  the  Canadian  Parliament  when  acting  with- 
in  the   limits  prescribed    by   the  constitutional  Act  of 
British  North  America  has,  and   was  intended  to  have 
plenary  powers  of  legislation  as  ample  and  of  the  same 
nature  as  those  of  the  Imperial  Parliament  itself.    A 
colonial  legislature,  though  restricted  in  the  area  of  its 
powers,  is  within  that  area  unrestricted  and  supreme. 
So  in  earlier  cases  in  which  the  constitution  of  colonies 
was  not  nearly  so  close  upon  the  verge  of  independence 
as  that  of  the  Dominion  as  now  established,  it  was  held 
that  though  the  status  of  individuals  i-esident  in  the 
colony  must  be  determined  by  the  laws  of  England,  yet 
the  rights  and  liabilities  incidental  to  such  status,  must 
be  determined  by  the  laws  of  the  colony :  In  re  Adam  (2), 
and  Donegani  v.  Donegani  (3). 

Coming,  however,  to  the  particular  statute  now  in 
question,  it  is  not  even  of  a  character  different  from  that 
of  the  English  law —  much  less  repugnant  thereto.  This 
branch  of  criminal  law  was  kept  uniform  with  that  of 
Great  Britain  by  adopting  the  enactments  and  the  im- 
provements of  the  mother  country,  so  that  the  general 
spirit  and  policy  of  the  law  of  England,  in  this  regard^ 
has  been  embodied  and  worked  out  in  the  law  of  Canada. 


(1)  10  App.  Cas.  282 ;  ante.  vol.  3, 
p.  432. 


2)  1  Moo.  P.  C.  460. 
3  Knapp,  63,  86. 


(2) 
(3J 
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The  argument  ab  inconvenienti  that  the  person  offend- 
ing might  be  3ubject  to  criminal  proceedings,  both  in 
England  and  in  Canada,  is  not  to  be  regarded.  One  who  is 
prosecuted  for  bigamy  in  this  country  under  this  statute 
[534]  and  punished,  has  satisfied  the  claims  of  British  jus" 
tice  and  will  not  be  further  harassed.  This  is  in  con- 
formity with  the  principle  recognized  even  in  an  extreme 
case  by  Cockburn,  C.  J.,  in  Philli'psv.  Eyre  (1),  where  he 
says :  "  Local  Legislatures  hay  'ng  been  established  in  our 
colonies,  with  plenary  power  of  legislation,  the  same 
comity  which  obtains  between  nations  fthoul<l  be  extended 
to  them  by  the  tribunals  of  this  country,  when  their  law 
conflicts  with  ours  in  respect  of  acts  done  within  their 
jurisdiction."     See  also  Andrew  v.  White  (2). 

The  opinion  of  the  law  oflScers  of  the  Crown  as  to  the 
legality  of  Lord  Durham's  ordinances  to  be  found  in 
Forsyth's  Cases  and  opinions  on  Constitutional  Law,  at 
pp.  465-6,  and  relied  on  by  Mr.  Meredith,  is  clearly  dis- 
tinguishable from  this  (juestion  of  ultra  vires.  That 
ojunion  is  evidently  based  upon  the  general  rule  that  the 
laws  of  a  colony  cannot  extend  beyond  its  territorial 
limits,  as  expressed  more  recently  in  Loiu  v.  Moittled/e  (3). 
The  law  officers  considered  part  of  the  ordinance 
invalid,  because  it  attempted  to  justify  restraint  of  the  per- 
son beyond  the  confines  of  the  Province  and  in  another 
colony,  in  the  case  of  political  offenders  deported  wit!  out 
trial  before  any  tribunal.  Whether  that  conclusion  may 
n'^t  be  affected  by  the  Case  of  Leonard  Watson  (4)- 
so  as  to  justify  a  qualified  or  provisional  restraint  with- 
out the  Province,  I  neod  not  pause  to  consider,  because  in 
the  present  statute  there  is  no  assumption  of  extra- 
territorial jurisdiction  to  be  put  into  operation  outside  of 


(1)  L.  R.  4  Q.  B.  22t».  241-2. 

(2)  18  U.  C.  Q.  B.  170. 

43 


(3)  L.  R.  1  Ch.  42,  47. 

(4)  9  A.  &  E.  731. 
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Canada.  In  bigamy,  the  offence  which  at  common  law 
consists  of  the  second  marriage,  must  be  committed 
witliin  the  limits  of  the  country  in  order  to  give  juris'lic- 
tion  to  the  courts  of  tliat  country,  because  as  put  in 
Sir  John  Kelyng's  Reports  of  Crown  Cases,  p.  120  (80'', ; 
"  Felonies  done  in  another  Kingdom,  are  not  by  the  com- 
mon law  tiiable  here  in  England."  But  the  amonduieiu 
of  the  law  by  this  statute,  makes  it  immaterial  where  the 
second  marriage  was  had,  in  the  case  of  a  British  subject 
[535]  resident  in  Canada,  who  being  married,  Knvcs 
Canada  with  intenf  contract,  and  who  does  cnntraet  a 
•second  marriage  elsewhere  :  Regi%a  v.  Pierce  (1).  Such 
conduct  "  by  reason  of  its  being  "  (to  use  the  words  of 
Black.stone  Comm.  vol.  iv.  p.  104)  "so  great  a  violation 
of  the  public  economy  and  decency  of  a  well  ordered 
state,"  merits  condign  punishment,  but  at  common  law 
there  was  a  want  of  jurisdiction  which  the  statute 
remedies  by  permitting  the  offender  to  be  dealt  with  in 
the  country  where  he  is  apprehended  or  is  in  custody.' 
(C.  S.  C.  c.  99,  sect.  9,  p.  1010.) 

It  ap{)ears  to  me  that  all  the  objections  urged  against 
this  statute  are  for  legislative  and  not  judicial  considera- 
tion. It  is  for  Parliament  to  consider  what  manner  of 
legls'ation  is  best  adapted  to  advance  the  well-being  ot 
the  country,  and  to  repress  disorder  and  crime.  This 
point  is  adverted  to  by  Lindley,  J.,  in  Regina  v.  Kcijn 
(2),  and  it  is  also  very  pointedly  stated  by  Lord  Hals- 
bury,  in  giving  the  judgment  of  the  Privy  Council  in 
Regina  v.  Riel  (3).  There  he  construed  the  statute  34- 
35  Vict.  c.  28,  which  authorizes  the  Parliament  of  Canada 
to  provide  for  the  administration,  peace,  order,  and  good 
government  of  any  territory,  not  for  the  time  being  in- 

(n  13  Out.  Rep.  22(i.  (2)  2  Ex.  D.  63,  94. 

(3)  10  App.  Cae.  075  ;  ante  p.  1. 
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eluded  in  any  Province  of  Canada.  These  words,  he  held, 
vested  in  that  Parliament  the  utmost  discretion  of  enact- 
ment for  the  attainment  of  those  objects. 

Again,  the  limited  functions  of  the  judiciary  to  nullify 
Acts  of  Parliament  has  >»een  considered  b}^  a  Judge  of 
great  authority  in  Reyind  v.  Keyn  (1),  where  Cockburn, 
C.  J.,  is  thus  reported  :  "  If  the  legislature  of  a  particular 
country  should  think  tit  by  express  enactment  to  render 
foreigners  subject  to  its  law  with  reference  to  offences 
coniinitted  beyond  the  limits  of  its  territory,  it  would  be 
incumbent  on  the  Courts  of  such  country  to  give  effect  to 
such  enactment,  leaving  it  to  the  state  to  settle  the  ques- 
tion of  international  law  with  the  governments  of  other 
nations."     See  also  at  pp.  207,  220. 

Here,  however,  no  such  over-reaching  legislation  has 
been  attempted  :  all  that  lias  been  done  is  so  to  provide 
[586]  that  [to  borrow  the  expression  of  Sir  R.  P.  Collier 
in  The  Queen  v.  Mount  (2) :  "The  effect  of  the  statute  is 
to  treat  the  offence  as  having  been  committed  in  the 
colony." 

But  the  matter  may  be  followed  j-et  further  in  another 

direction. 

The  very  history  of  legislation  respecting  V)igamy  in 
Canada,  affords  most  cogent  evidence  against  the  objec- 
tion before  us.  In  England,  by  9  Geo.  IV.  c.  31,  sect.  22, 
the  law  of  bigamy  was  extended  so  as  to  include"  .second 
marriages,"  though  entered  into  out  of  the  jurisdiction  of 
En;^land  when  the  offender  was  a  Briti.sh  subject.  This 
was  the  original  of  the  first  Canadian  Act  passed  in  1841, 
(4-5  Vict.  c.  27,  sect.  22).  This  was  enacted  under  the 
powers  conferred  by  the  Imperial  Htatute,  which  re- 
united the  Provinces  of  Upper  and  Lower  Canada,  and 
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(I)  2  Ex.  D.  63,  160. 


(2)  L.  R.  6  P.  C.  283,  294. 
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established  the  p[overnment  of  old  Canada.  (8-4  Vict.  c. 
35).  Section  3  of  that  Act  empowered  the  Legislative 
Council  and  Assembly  of  Canada  to  make  laws  foi  the 
peace,  welfare,  and  good  government  of  the  Province, 
such  laws  not  being  repugnant  to  that  Act  or  other  Acts 
of  Parliament  extending  to  Canada,  and  it  declared  that 
such  law  being  assented  to  by  Her  Majesty,  or  in  Hor 
Majesty's  name  by  the  Governor,  should  be  valid  and 
binding  to  all  intents  and  purposes  within  the  Province 
of  Canada. 

Some  twelve  years  after  its  passing,  the  validity  of  tlie 
Act  was  contested  in  a  Lower  Canadian  Court,  in  Reghvi 
V.  McQuiggan  (I),  and  though  the  judgment  of  the  Court 
proceeded  on  another  ground,  yet  the  Judges  distinctly 
ruled  that  it  was  constitutionally  valid.  Havi'ig  pa.ssed 
into  the  Consolidated  Statutes  of  Canada,  as  c.  91,  sects 
29  and  30,  it  was  the  law  in  force  when  the  British 
North  America  Act  was  passed.  By  sect.  129  of  that 
Act,  all  laws  in  force  in  Canada  (of  which  the  Judoes  as 
well  as  the  Queen  and  Legislature  had  declared  this  to  he 
one)  were  continued  in  force  subject  to  the  right  of  the  j 
Parliament  of  the  Dominion  to  repeal,  abolish,  or  alter 
[537]  the  same.  After  confederation  the  .same  provisions  j 
were  again  re-enacted  bj' the  Dominion  Parliament,  in] 
32  &  33  Vict.  c.  20,  .sect.  58,  and  from  thence  "eie 
carried  into  the  new  revision  of  statutes  of  the  Dominion,  j 
as  c.  161,  sect.  4. 

This  statutory  law,  as  to  bigamy  in  Canada,  is  thus! 
nearly  half  a  century  old ;  it  has  been  affirmed  by  thel 
court,  passed  upon  more  than  once  by  competent  colonial! 
legislatures,  and  ratified  by  the  express  sanction  of  tliej 
Imperial  Parliament  and  Her  Majesty  in  person.  Surely; 
nothing  remains  but  for  us  to  declare  unhesitatingly  thati 

*  (1)  2  Lower  Canada  Rep.  340. 
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it  i-i  of  binding  and  conclusive  authority  in  every  case  to 
Avhich  it  is  applicable,  upon  all  subjects  of  Her  Majesty 
resident  in  Canada,  and  in  all  courts  of  the  Dominion. 

[The  remainder  of  the  judgment,  which  is  occupied  in 
discussing  certain  objections  respecting  the  evidence  of 
the  second  marriage,  is  omitted  as  not  bearing  on  the  con- 
btitutional  question]. 

[540]  Ferguson,  J.: — 

The  conviction  is  under  sect.  4  of  c.  IGl  of  the 
■Revised  Statutes  of  Canada.  The  oVjj actions  made  to  it 
are  two  in  number,  (1)  That  the  legislation  is  ultra  vires 
and  unauthorized ;  (2)  That  the  second  marriage  or  al- 
leged second  marriage  of  the  prisoner  was  not  properly 
proved,  in  this,  that  there  was  not  proper  evidence  of  the 
marriage  laws  of  the  State  of  Michigan,  the  State  in  which 
the  alleged  second  marriage  took  place,  and  without  such 
evidence  the  conviction  could  not  properly  have  taken 
place. 

As  to  the  first  of  these  objections :  The  section  of  the 
Act  is  as  follows  : 

4fch.  "  Every  one  who,  being  married,  marries  any  other 
person  during  the  life  of  the  former  h  isband  or  wife, 
whether  the  second  marriage  takes  place  in  Canada,  or 
elsewhere,  is  guilty  of  felony,  and  liable  to  seven  years' 
imprisonment ; 

2.  "  Nothing  in  this  .section  contained  shall  extend  to, 

(a)  "  Any  second  marriage  contracted  elsewhere  tl  in 
in  Canada  by  any  other  than  a  subject  of  Her  Majesty, 
resident  in  Canada,  and  leaving  the  same  with  intent  to 
commit  the  offence ; 

[541]  (h)  "  Any  person  marrying  a  second  time  whose 
husband  or  wife  has  been  continually  absent  from  such 
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person  for  the  space  of  seven  years  then  last  past,  and 
who  was  not  known  by  such  person  to  be  living  witliin 
that  time ; 

(c)  "  Any  person  who  at  the  time  of  such  second  mar- 
riage was  divorced  from  the  bond  of  the  first  inarriaoe' 
or, 

{d)  "  Any  person  whose  former  marriage  has  been  de- 
clared void  by  the  sentence  of  any  court  of  competent 
jurisdiction." 

This  enactment  is  substantially  the  same  as  sect.  22 
of  the  Act  4  &  5  Vict.  c.  27,  and  ever  since  the  year 
1841,  seems  to  have  constituted  part  of  the  criminal  law 
of  this  country.  It  is  sections  29-30  of  c.  91,  of  the 
Consolidated  Statutes  of  Canada,  which  came  into  force 
in  1859.  It  is  also  the  58th  sect,  of  c.  20  of  the  Act  of 
1869,  32-33  Vict.,  (D.)  entitled  "An  Act  respecting 
offences  against  the  person "  ;  and  it  is  now  as  before 
stated,  sect.  4  of  c.  161,  of  the  Revised  Statutes  of  Canada, 

There  are  some  differences  in  the  words  in  which  the 
enactment  is  expressed  in  some  of  these  statutes,  but  for 
the  purposes  ot  the  contention  here  there  is  not  so  far  as 
I  can  see  any  material  difference.  The  91st  sect,  of  the 
British  North  America  Act  enacts  that  it  shall  be  lawful 
for  the  Queen  by  and  with  the  advice  of  the  Senate  and 
House  of  Commons  to  make  laws  for  the  peace,  order,  and 
good  government  of  Canada,  in  relation  to  all  matters  not 
coming  within  the  classes  of  subjects  by  the  Act  assigned 
exclusively  to  the  Legislatures  of  the  Provinces.  This  is 
not  any  of  the  matters  so  exclusively  assigned.  The  sec- 
tion, however,  goes  on  and  says,  "  and  for  greater  cer- 
tainty, but  not  so  as  to  restrict  the  generality  of  the 
foregoing  terms  of  this  section,  it  is  hereby  declared  that 
(notwithstanding  anything  in  this  Act)  the  exclusive 
legislative  authority  of  the  Parliament  of  Canada  extends 
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to  all  matters  coming  within  the  classes  of  subjects  next 
hereinafter  enumerated — that  is  to  say."  And  then  num- 
ber 27  ot  this  enumeration  is,  "  The  criminal  law,  except  Bkikrl/. 
the  constitution  of  courts  of  criminal  jurisdiction,  but  j,vrg^i^,  j. 
[542]  including  the  procedure  in  criminal  matters."  But 
for  the  contention  now  raised,  one  could  scarcely  doubt 
that  the  enactment  in  question  is  a  law  "  made  for  the 
peace,  order  and  good  government  of  Canada  "  in  respect 
of  a  subject  or  matter,  which  in  the  distribution  of  legis- 
lative powers,  is,  by  the  said  91st  sect,  given  or  assigned 
to  the  Parliament  of  Canada,  and  that  the  enactment  is 
unobjectionable,  even  if  it  were  assumed  that  the  Court 
has  power  and  jurisdiction  to  consider  and  determine  as 
to  the  validity  or  not  of  an  Act  of  the  Parliament  of 
Canada,  in  cases  other  than  those  that  arise  in  regard  to 
the  powers  of  the  Provincial  Legislatures,  and  those  of  • 
the  Parliament  of  Canada  under  the  91st  and  92nd  sec- 
tions of  the  British  North  America  Act,  and  cases  in 
which  it  is  alleged  that  the  Act  complained  against  con- 
flicts with  an  Imnerial  Act. 

J. 

The  contention,  however,  as  nearly  as  I  understand  it 
is,  that  the  alleged  offence,  if  committed,  was  committed 
in  the  State  of  Michigan  where  the  alleged  secon'l 
marriage  was  solemnised  and  consummated  ;  and  that  the 
Parliament  of  Canada  has  not  and  cannot  have  legislative 
power  over  such  an  offence,  even  though  committed  by  a 
subject  of  the  Crown  who  is  a  resident  of  Canada,  al- 
though it  was,  and  had  to  be  conceded,  that  in  such  a 
case  the  Parliament  of  England  has  this  legislative  power 
and  jurisdiction.  The  argument,  as  I  understood  it,  was 
placed  upon  the  footing,  that  the  allegiance  of  the  sub- 
ject is  to  the  Crown  and  not  to  Canada,  even  though  ho 
be  a  resident  of  Canada ;  and  that  owing  to  the  relation- 
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ship  between  the  subject  and  the  Crown,  the  power  ex- 
ists in  the  Parliament  of  England,  but  does  not  and  can- 
not exist  in  the  Parliament  of  Canada. 

Counsel  referred  to  Forsyth's  Cases  and  Opiniuns  on 
Constitutional  Law,  p.  465,  where  appears  the  "joint 
opinion  of  the  Attorney  and  Solicitor-General  Sir  John 
Campbell  and  Sir  R.  M.  Rolfe  on  the  illegality  of  an  or- 
dinance passed  by  the  Governor  and  Council  of  Lower 
Canada,  directing  certain  persons  to  be  transported  to 
Bermuda  and  detained  there."  The  Legislature  of  Lower 
Canada,  as  constituted  by  31  Geo.  IIL  c.  31,  had  confer- 
red upon  it  a  general  sovereign  legislative  power  within 
[543]  the  Province.  The  statute  1  Vict.  c.  9,  sect.  2, 
authorized  the  Governor  and  special  council  to  make 
such  laws  or  ordinances  for  the  peace,  welfare,  and  good 
government  of  Lower  Canada,  as  the  Legislature  of 
Lower  Canada,  as  there  constituted,  was  empowered  to 
make,  with  certain  exceptions  which  were  not  considered 
material  in  the  case.  In  this  joint  opinion  there  is  this 
passage :  "  We  have  to  state  that  in  our  opinion  so  much 
of  this  ordinance  as  directs  the  class  of  persons  therein  first 
enumerated  to  be  transported  to  Bermuda,  and  to  be  kept 
under  restraint  there,  is  beyond  the  power  of  the  Covernor 
and  special  council  and  void ; "  and  in  the  concluding 
parts  of  the  opinion  this  passage  occurs  :  "  With  respect 
to  that  part  of  the  ordinance  which  is  to  be  executed 
beyond  the  limits  of  the  Province  of  Lower  Canada,  we 
are  of  opinion  that  it  would  acquire  no  force  by  being 
confirmed  by  Her  Majesty."  Now,  this  seems  to  rae  to 
be  wholly  inapplicable  to  the  argument  in  the  present 
case,  for  it  is  not  pretended  that  under  the  statute  in 
(luestion,  any  punishment  could  be  inflicted  upon  the 
offender,  so  long  as  he  remained  in  the  foreign  country 
or  until  he  returned  to  Canada. 
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Reference   was  also   made   to   Todd's  Parliamentary        1887 
Government  in  the  British  Colonies,  to  show  that  the      Reoina 
supreme  authority  with  which  colonial  governments  are     brik'rlt. 
clothed  within  the  limits  of  the  colony,  to  provide  for  the  Fergiison,  J, 
peace,  order  and  good  government  of  the  inhabitants,  is 
subject  to  the  constitutional  oversight  and  discretion  of 
the  Crown,  pp.  128  and  129.     Reference  was  also  made 
to  pp.  2  and  4,  et  seq.,  as  to  the  effect  of  naturalization  in 
the  colonies  and  the  Acts  that  have  been  passed  on  the 
subject ;  and  to  pp.  374  and  375,  treating  somewhat  of 
the  power  of  disallowance  by  the  Canadian  Parliament ; 
but  I  do  not  find  anything  on  these  pages  that  I  consider 
of  direct  importance  in  considering  the  question  raised. 

A  view  of  the  matter  that  was  urged  by  counsel  on 
behalf  of  the  Crown, — the  Government  of  Ontario, — in 
addition  to  the  contention  that  the  Parliament  of  Canada 
had  the  undoubted  right,  power,  and  authority  to  pass 
[544]  the  enactment  in  question  is  this :  at  the  time  of  the 
passing  of  the  British  North  America  Act,  the  statute 
law  now  called  into  question  had  existence  in  the  Con- 
solidated Statutes  of  Canada,  and  by  sect.  129  of  the  Act 
it  was  enacted  that  "  except  as  otherwise  provided  by 
this  Act,  all  laws  in  force  in  Canada,  Nova  Scotia  or  New 
Brunswick,  at  the  Union,  and  all  courts  of  civil  and  crim- 
inal jurisdiction  and  all  legal  commissions,  powers,  and 
authorities,  and  all  officers,  judicial,  administrative,  and 
ministerial  existing  therein  at  the  Union  should  continue 
in  Ontario,  Quebec,  Nova  Scotia  and  New  Brunswick  re- 
spectively, as  if  the  Union  had  not  been  made ;  subject, 
nevertheless,  (except  with  respect  to  such  as  are  enacted 
by  or  exist  under  Acts  of  the  Parliament  of  Great  Brit- 
ain, or  of  the  Parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,)  to  be  repealed,  abolished,  or 
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altered  by  tlio  Parliament  of  Canada,  or  by  the  Legisla- 
ture of  the  respective  Province,  according  to  the  author- 
ity of  the  Parliament  or  of  that  Legi.slature  under  tliis 
Act";  and  I  cannot  but  think  that  the  contention  was 
and  is  of  much  force — that  is  to  say,  if  it  were  conceded 
that  Im()erial  legislation  was  necessary  to  the  validity  of 
the  enactment  in  (juestion,  there  was  at  that  time  such 
legislation  continuing  the  Act  that  then  existed,  and 
there  has  since  been  no  repealing,  abolishing  or  alteiinrr 
of  it  in  any  way  material  to  the  present  contention  be- 
yond what  was  necessary  for  the  condensing  and  cousoli- 
dating  of  the  statutes  regarding  crime,  and  when  the  Im- 
perial Parliament  used  the  words  "All  laws  in  force,"  it 
seems  to  me  plain  that  what  they  meant  was,  all  laws 
that  in  fact  existed  in  the  respective  couutries  mentioned 
and  then  considered  as  valid  and  in  force,  which  would 
clearly  include  the  Act  on  this  subject  then  in  the  statute 
book.  A  question  of  the  same  character  as  the  one  raised 
here,  was  raised  in  the  Province  of  Quebec,  in  the  case 
Regina  v.  McQuiggan  (1),  and  the  Court  was  of  opinion 
against  the  contention  and  in  favour  of  the  power  and 
jurisdiction.  And  much  that  appears  in  the  cases  of 
[545]  Poiuellv.ApoUo  Candle  (7o.(2),  and  Riel  w,lle(jinai^?>), 
indicates  tome  the  same  conclusion  as  being  the  correct 
one,  and  after  having  consulted,  I  think,  every  authority 
referred  to  by  counsel,  my  conclusion  is,  that  there  is 
nothing  against  the  validity  of  the  Act  that  can  be  uiged 
with  success,  even  assuming  it  to  be  a  matter  open  for 
consideration  and  determination  by  the  Court  here,  which 
I  apprehend  is  the  case. 

[The  remainder  of  the  judgment,  which  is  occupied  in 
discussing  certain  objections  respecting  the  evidence  of 
the  second  marriage,  is  omitted  as  not  bearing  on  the 
constitutional  question.] 

Robertson,  J.,  concurred. 

(1)  2  Lower  Canada  Rep.  340.        (2)  10  App.  Cas.  282;  ante  vol.  3,  p.  432. 
(3)  10  App.  Gas.  675 ;  ante  p.  1. 
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[chancery  division.] 

llcknse  commissioneks  for  the  license  district  of 
Frontenac  V.  The  CoRroRATioN  of  the  County 
OF  Frontenac. 

[liepurtedUfCnt.    Hep.  741  ] 

Canaiia  Teviperance  Act — Local  and  privat-,  matteri*  in  the  Fro- 
oince — Municipal  institut'ons-^U.  S.  0.  1877,  c.  181 — /fl  Vict. 
r.  U,  {().)— U  Vict.  c.  S7  (0.)  47  Vict.  c.  S4  (0.)—B.  N.  A. 
Act,  sect.  92.  suh-an.  J,,  8,  16. 

The  Canada  Temperance  Act,  being  a  general  law  enacted  by  the 
Dominion  Parliament,  when  brought  into  force  in  any  munici- 
pality by  a  majority  of  the  votes  of  thi  qualified  electors  therein 
may  bo  enforced  through  the  medium  of  provincial  otBcers  ap- 
pointed and  paid  for  according  to  provincial  legislation ,  and  a 
provincial  law  making  provision  for  such  enforcement  was  held 
to  be  valid. 

[742]  This  was  an  action  brought  by  the  board  of 
license  commissioners  for  the  license  district  of  Frontenac, 
against  the  corporation  of  the  county  of  Frontenac,  to 
recover  $861.82  and  interest,  alleged  to  be  due  from  the 
defendants  in  respect  of  the  expenses  of  the  carrying  out 
the  provisions  of  the  Canada  Temperance  Act  of  1878,  in 
the  .said  license  district,  for  the  license  year  1887-1888. 
The  statement  of  claim  alleged  that  the  said  Act  was  in 
force  ill  the  county  of  Frontenac  wherein  the  said  license 
district  was  situate ;  that  the  said  expenses,  including  a 
deficit  of  $447.73,  for  the  license  year  1886-7,  as  estimat- 
ed by  the  said  board,  was  $1,292.73,  which  estimate  was 
approved  by  the  provincial  treasurer :  that  a  copy  of  the 
said  estimate  and  approval,  together  with  a  notice  in 
writing  by  the  said  board  requesting  payment  of  the 
proportion  payable  by   said   municipality,  was  served  on 
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18H7        the  clerk  of  the  municipality  upon  June  2n(l,  ]HH7  ;  ilmt 

LioKNBK  Com-  it  thereupon  became  the  duty  of  the  municipality  within 

Prontknao    one  month  thereafter,  to  pay  into  the  bank  where  tin* 

OouNTT  OF    license  funrl  was  kept,  to  the  credit  of  said  fund,  two- 

—     ■    thirds  of  said  estimate,  to  wit,  the  sum  of  $HG  1.82,  but 

*"  ■    the  said  municipality  has  not  paid  the  said  sum,  or  nny 

part  thereof,  and  refuses  to  do  so ;  and  the  plaintitfs 
claimed  a  declaration  that  they  were  entitled  to  be  fortli- 
with  paid  the  said  sum  of  $861.82,  and  interest  itijil 
costs  of  suit. 

By  their  statement  of  defence  the  defendants  denied 
the  allegations  in  the  statement  of  claim,  and  denied 
that  they  were  liable  to  pay  any  part  of  the  said 
expenses,  and  alleged  that  they  could  not  lawfully  lew 
a  rate,  or  otherwise  lawfully  provide  for  the  same; 
that  they  were  not  compellable  to  pay  any  part  of  tlie 
said  alleged  expenses,  unless  they  so  decided,  which  they 
had  not  done ;  that  there  was  no  license  fund  for  the 
said  license  district ;  that  they  admitted  that  a  sum 
of  $150  represented  to  be  fines  imposed  and  collected  fur 
breaches  of  the  second  part  of  the  Act  had  been  paid  to 
their  treasurer  and  received  by  him  without  their  privity 
or  consent,  and  which  sum  was  paid  to  the  treasurer  with- 
out lawful  authority,  and  which  sum  they  now  brouglit 
[743]  into  court  for  the  disposal  of  the  court :  that  if  tliey 
were  liable  for  any  part  of  the  said  alleged  expenses  it  was 
only  for  a  one-third  part  of  any  fines  or  penalties  for 
breaches  of  the  second  part  of  the  Act  received  by  them 
durinof  the  said  li  xnih*.  rs  ;  that  the  license  district  of 
Fronten'^  •  ises  a  part  only  of  the  municipality  of 

Fronten;  .a  the  ailegf  xpenses  were  not  incurred  for 
any  purpi.  of  th''  said  municipality,  and  a  rate  to  pay 
the  same  would  1  ave  to  be  levied  from  the  ratepayers  of 
the  whole  municipality,  and  they,  the  defendants,  could 
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not  lawfully  levy  such  a  rate  ;  that  the    said  estimates         i****" 

were  not  estimated,  made,  or  approved,  or  notice   thereof  l'i< '■;«««  Com- 

MiMMioNKiiH  or 
Hcrved,  or  payment  thereof  demanded  aecordnig  to  law,    I'uoNTKNrtO 

and  that  the  expenses  estimated  for  thereon  were  not,  nor    County  ok 

are  they  lawfully  authorized  expenses  ;  that  the  plaintiCI's'        .^*^' 

]iroeeedings,  including  this  action,  have  been  and  are  taken    '  '^'^"'"*'"*' 
under  the  supposed  authority   of   certain   Ontario  Acts, 
lieing  R.S.O.  c.  181,  sects.  92,  93,  lOo  and  10(5, as  amended 
by  41  Vict.,  c.  14,  sects.  6  and  8,  as  amended  by  44  Vict., 
c.  27,  sects.  11,  12,  13,  14  and  16  ;  47  Viet.,  c.  84,  sect.  34, 
nnd  60  Vict,  c.  33,  relating  to  tlie  enforcement  of  the 
second  part  of  the  said  Canada  Temperance  Act,  the  ap- 
pointment of  commissioners  and  officers  for  such  enfo"ce- 
iiient,  the  making  andapprovalof  estimates  of  the  expenses 
of  such  enforcement,  and  notifying  the  same  and  imposing 
tlie  duty  or  liability  upon  municipalities  to  pay  a  propor- 
tion of    the  expenses  of  such  enforcement  of   the  said 
second  part  of  the  said  Act,  and  authorizing  a  demand 
thereof,  and  the    bringing  of  an    action  upon  non~pay- 
inent  of  the  same  to  recover  such  proportion,  and  that 
such  Acts  are  beyond  the  competence  of  the  said  legis- 
lature to  enact,  and    the    same    are    ultra  vires  of  the 
said  legislature  and  void  ;  that  as  to  the  proportion  of 
two-thirds  of  the  sum  of  $447.73,  claimed  as  a  deficit  from 
the  license  year,  1886-7,  they  deny  that  the  said  sum  is  a 
deficit  from  the  said  license  year  as  alleged,  and  say  that  it 
is  the  whole  estimate  estimated  as  the  expenses  of  the 
said  license  year  recjuired,  and  the  said  proportion  of  the 
said  sum  should  have  been  proceeded  for  and  collected  in 
[744]  the  said  license  year,  and  the  ratepayers  of  the  said 
municipality  in  the  present  year  were  not  liable  to  pay  the 
same,  and  the  same  was  unlawfully  included  in  the  esti- 
mate for  the  licen.se  year  1887-8 ;  and   that  as  to  th 
]Hntion  of  the  plaintiffs'  said  alleged  claim  for,  and  repre- 
sented by,  the  period  from  and  after  March  1st,  1887, 
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V. 

County  ok 
Frontenao. 

Statement. 


1887  the  Canada  Temperance  Act  of  1878,  which  is  tlic  Act 
License  Com-  referred  to  in  the  Ontario  Acts  above  mentioned,  was 
repealed  on  March  1st,  1887,  by  49  Vict.,  c.  4  (D.),  and 
ceased  to  be  in  force  from  the  said  day  in  the  county  of 
Frontenac,  and  tlie  consolidated  Act  substituted  for  the 
said  Act,  differs  from  the  same,  and  requires  to  beado])ted 
in  tlie  said  county  before  it  shall  be  in  force  therein,  iuid 
that  it  had  not  been  so  adopted,  and  was  not  in  force  in 
the  said  county,  and  the  estimate  mentioned  in  the  state- 
ment of  claim,  and  the  proceedings  connected  therewith 
are  so  far  void  an<l  of  non-effect,  having  been  made  ;ind 
taken  after  the  said  Canada  Temperance  Act  had  been  so 
repealed  as  aforesaid,  and  no  recovery  could  be  had  by 
virtue  thereof. 

The  action  came  on  for  trial  before  Boyd,  C,  atKini;.- 
ton. 

Britton,  Q.  C,  for  the  plaintiffs. 

Walkeni.  Q.  C,  and  Agneiv,  for  the  defendants. 

The  arguments  adduced,  are  indicated  in  the  judgment. 

Boyd,  C.  :— 

[After  considering  the  effect  of  the  consolidation  of  the 
statutes  and  the  repeal  of  the  former  enactments  the 
leiirned  Judge,  continued,  p.  74G]  ; — 

It  is  urged  that  the  Ontario  legislation,  in  virtue-  (t 
which  this  action  is  brought,  is  ultra  vires  and  void.  Tie 
statutes  in  question  are  R.  S.  0.  c.  181,  sects,  92,  93,  10.i, 
and  106,  as  amended  by  41  Vict.  c.  14,  sects.  6  and  8 ;  44 
Vict.  c.  27,  sects.  11,  12,  13,  14,  and  16  ;  47  Vict.  c.  34, 
sect.  84,  and  50  Vict.  c.  33.  These  represent  a  body  <  f 
legislation  relating  to  municipalities  brought  under  {\x 
Temperance  Act,  by  which  ways  and  means  are  provided 
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for  the  enforcement  of  the  Act  by  the  application  of  local        I887 
funds  raised  by  local  taxation,  or  otherwise,  in  the  county.  License  Com- 
It  was  said  that  these  laws  were  impohtic,  unphilosophi-    Frontenac 
cal,  and  unjust;  and  that  the  machinery  tliereby  created 
was  unworkable.     But  the  sole  matter  for  my  considera- 
[747]  tron  is,  whether  this  legislation  is  t)f  the  proper 
C)mpetence  of  the  Province  in  view  of  the  provisions  of 
the  British  North  America  Act.     All  other  matters  as  to 
s  lund  or  unsound  principles,  wise   or  unwise  political 
scope,  are  for  the  electorate  and  their  rc;;   esentatives  in 


C  iUNTY  or 
FuONTEIfAC. 

Boyd,  C. 


li;(;islature  assembled. 


[ithejud<,'niein. 


All  the  preliminaries  required  by  the  Ontario  Statutes 
appear  to  have  been  observed.  The  license  commission- 
ers are  appointed  for  a  district  somewhat  less  than  the 
whole  county  of  Frontenac,  but  no  part  of  their  district, 
is  outside  of  that  municipality.  The  objection  that  the 
whole  area  of  the  county  is  to  be  taxed  for  this  license 
district,  is  not  one  atfectin;^  the  power  of  this  Province 
so  to  legislate. 

As  stated  by  Sir  Montague  E.  Smith,  in  Riist<ell  v.  The 
Queen  (1)  the  effect  of  the  Canada  Tempei'ance  Act 
when  brought  into  force  in  any  county,  is  to  prohibit  the 
sale  of  intoxicating  liquors  except  in  wholesale  quantities 
or  tor  certain  s[)ecified  purpo.ses,  to  regulate  the  trafKc  in 
the  excepted  cases,  and  to  make  .sales  of  li(juors  in  viola- 
tion of  the  prohibitions  and  regulations  contained  in  the 
Act,  criminal  oifences  punishable  by  fine,  and  for  the 
third  or  ^-ubsequent  offence  by  imprisonment.  Now  the 
Act  is  brought  into  force  in  any  municipality  by  a 
majority  of  the  votes  of  the  therein  qualified  electors,  and 
when  so  introduced  it  becomes  a  part  of  the  municipal 
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(1)  7  App.  Cas.  S2!),  835;  ante  vol.  2  pp.  12,  17. 
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1887        law  relating  to  public  oi-der,  safety  and  good  government 
LioENSH  Com  in    that    locality.     The  general  law  as  to   prohibition 

MI88IONKRH   OK  >•  n   n  i  !•    i  i       , 

Fbontenao    respecting  all  Oanada,  which  can  only  be  enacted  by  the 

CouNTT  OK    Dominion,   being  localized  by  municipal    suffrages,  its 

RONTENAc.  gjjforcemeut  becomes  also  a  matter  of  local  importance 

Boyd^C.     |j^  ^Yie  Province  within  the  meaning  of  the  British  Nortli 

America  Act,  sect.  92,  item  16. 

The  enforcement  of  the  Act  in  the  adopting  munici- 
palities involves  questions  of  local  police  regulation.  For 
the  purpose  of  ensuring  uniformity  and  efficiency  of 
action,  the  prosecution  of  offenders  may  be  properly 
relegated  to  the  hands  of  provincial  officers  for  the 
appointment  and  payment  and  governance  of  whom  laws 
may  be  made  under  Britioh  North  America  Act,  sect.  92, 
[748]  item  4.  The  expense  of  carrying  the  Act  into  effect 
within  the  adopting  county  is  a  burden  to  be  borne  by 
the  ratepayers  of  that  locality,  so  that  the  legislation  now 
questioned  may  also  fall  within  the  scope  of  the  British 
North  America  Act,  sect.  92,  item  8,  as  pertaining  to 
municipal  institutions  in  the  Province.  This  body  of 
Ontario  legislation  is  not  in  conflict  or  competition  with 
the  provisions  of  the  general  law  enacted  by  the  Dominion, 
but  in  furtherance  of  it  as  to  its  local  application  and 
details.  Legislation  for  the  well-being  of  the  municipali- 
ties in  order  to  the  fair  and  equal  enforcement  of  the 
prohibitory  measures  introduced  by  themselves  does  not 
to  me  appear  to  be  ultra  vires  of  the  Province,  even 
though  in  one  aspect  it  be  supplementary  to  the  general 
legislation  of  the  Dominion  on  that  subject.  In  my 
opinion  each  Province  is  competent  so  to  legislate,  if  not 
restricted  by  any  constitutional  limitation  embodied  in 
or  deducible  from  the  British  North  America  Act,  and 
such  limitation  I  have  been  unable  to  discover.     My  con- 
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elusion  then  in  brief  is.  that  the  general  prohibitory  law         1887 

hZit        .'^  'T^''  °P^^^"'  ^^y  ^^  enforced'L:c.;r,o«. 
nd  pi  tr    T  ^^P----al  officers  to  beappointedTrSo^^ 

[The  remainder  of  the  judgment  is  omitted  a.  not     '  "-' 
b^anng^on^^^ 
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March  9. 


[queen's  bench  division.] 
Reoina  v.  Bush. 

[Reiwrted  15  Out.  Rep.  S9fi.] 

Justices  of  the  Peace,  power  to  appoint — B.  K.  A.  Act,  .sect  92  vth 
s.  14—48  Vict.,  c.  17,  (0). 

Laws  providing  for  the  appointment  of  Ju'^tices  of  the  Peace  relate 
to  the  administration  of  Justice  and  fall  within  tlio  p  jwors  of  tlic 
Provincial  Legislatures. 

The  defendant  was  on  the  20th  August,  1887,  convicted 
before  William  Bow,  Police  Magi.strate  in  rikI  for  tlie 
county  of  Dundas,  for  soiling,  betwrou  tlie  8th  of  July 
and  the  8th  of  August,  1887,  intoxicating  liquoi',  con- 
trary to  the  provision  of  the  second  pai't  of  the  Canada 
Temperance  Act,  1878,  and  amending  Acts,  then  in  force 
in  the  united  counties  of  Stormont,  Dundas  and  Glen- 
garry, and  was  adjudged  for  his  offence  to  pay  a  fine  of 
$50  and  costs. 

The  conviction  was  removed  into  tliis  couit  by  cer- 
tiorari, and  on  November  24th,  1887,  ^1.  //.  Mamh  ob- 
tained an  order  nisi  to  quash  it,  on  the  ground,  iinioni,' 
others,  tbat  the  magistrate  acted  without  jurisdiction,  in- 
asmuch as  at  the  time  of  making  the  conviction  ho  wa>( 
not  a  police  magistrate  for  the  county  within  wlncli  the 
offence  was  alleged  to  have  been  committed,  within  the 
meaning  of  that  term  as  used  in  the  Canada  Temperance 
Act,  1878,  and  amending  Acts. 

There  was  filed  a  copy  of  the  commi.ssion  appointintr 
William  J^ow  to  be  police  magi.strate  in  iind  for  the  county 
[299]  of  Dundas,  without  salary,  which  commission  was 
under  tlie  seal  of  the  Province  of  Ontario,  and  was  issued 
by  the  Lieutenant-Governor  of  Ontario  (m  the  2Gth  of 
May,  18^7. 

*rrcsciit  :—Aiuiovn,  C.  J.,  and  Falconbriuqk  ami  Strkkt,  J.J. 
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Irving,  Q.C ,  and  Mos*^,  Q.C..  for  the  Attorney-General 
nn  Ontario,  and  Delamere,  for  the  magi.strate,  shewed 
can.se.     Marsh  'supported  the  order  nisi. 

Armour,  C.  J.  : — 

The  point  taken  by  the  order  nisi  was  treated  in  argu- 
ment as  involving  the  powt-r  of  the  Legislature  of  the 
Province  of  (Ontario  to  pii.ss  law.s  providing  for  the  ap- 
pointment of  justice.s  of  the  peace  Avithin  the  Province, 
and  was  argued  with  much  ability  and  research,  and  as 
it,  was  so  treated  T  think  we  ought  to  determine  whether, 
in  our  judgment,  tii^;  Legislature  of  the  Province  has  that 
power  ;  and  this  is  determinable,  in  my  opinion,  by  the 
construction  to  be  placed  upon  the  Briti.sh  North  America 
Act. 

There  is  no  doubt  that  the  Crown  lias  the  prerogative 
right  to  appoint  justices  of  the  peace  liy  commission 
within  the  Dominion  and  within  every  Province  of  the 
Doniiruon,  which  right  is  exercisable  by  the  Crown,  and 
by  the  Governoi'-General  in  the  name  of  the  Crown, 
under  express  authority  to  him  in  that  Vjehalf  in  the 
letters  patent  constituting  his  office. 

This  prerogative  rigiit,  although  exercisable  at  any 
time,  has  never  been  exercised  within  this  Province  since 
the  passing  of  the  British  North  America  Act. 

Notwithstanding  tlic  existence  of  this  prerogative 
rii^ht,  statutes  have  been  freipiently  passed  with  the 
assent  of  the  (Jrown  in  derogation  of  this  right,  and  pro- 
viiling  for  the  appointment  otherwise  of  justices  of  the 
j  peace,  as  for  example  the  Act,  ',)  Vict.,  c.  41,  to  provide  for 
the  (ippnintmeut  of  magisti'ates  for  the  more  I'emotc  parts 
of  this  Province,  wliich  pruvideil  that  it  should  be  lawful 
for  the  Ciovernor  or  Administrator  of  the  Government  for 
[fOO]  the  time  being,  hy  and  ivitk  tlo'.  ad  nee  and  consent 
lof  the  Executive  CoancU,  to  appoint  such  magistrates. 


1888 
Regina 

V. 

Bush  . 

Argument.. 


'     H 


wW^ 


'-,,■ 


"1  iikf" 


4  ■':  %  , 


r 


-iOI. 


,4'i 


692 


OXTARIO   HIGH   COURT  OF  JUSTICK.— Q.  n.  d. 


1888 


RlOlNA 

V. 


Having  regard  to  the  purposes  for  wliiclx  and  tho  cir- 
cumstances under  which  the  British  North  America  Act 
BusM.  was  passed,  it  cannot  I  think  be  doubted  that  the  power 
Armour,  c.  J.  ^as  thereby  conferred  either  upon  the  Parliament  of 
Canada  or  upon  the  Legislatures  of  the  Provinces  to  pass 
laws  providing  for  the  appointment  of  justices  of  the 
peace  and  this  Act,  having  l>een  assented  to  bv  the 
Crown,  was  in  derogation  cif  the  prerogative  ritrht  of  tlio 
Crown  to  appoint  justices  of  the  peace,  althoutfh  it  did 
not  deprive  the  Crown  of  that  right. 

If  this  power  was  so  conferred  by  the  British  North 
America  Act,  it  is  of  no  consequence  that  Acts  of  the 
Provincial  Legislatures  are  assented  to  only  in  the  name 
of  the  Governor-General,  whilu  only  Acts  of  the  Parlia- 
ment of  Canada  are  assented  to  in  the  name  of  the  Crown,  j 
because  the  Crown  by  assenting  to  the  British  North 
America  Act  assented  to  the  powers  thereby  conferred, : 
and  to  the  exercise  of  tliose  powers  by  the  Parliament  or 
Legislatures  upon  which  they  were  respectively  conferreil, 

The  fact  that  the  prerogative  right  to  appoint  justices! 
of  the  peace  has  not  been  exercised  in  this  Province  since 
the  passing  of  the  British  North  America  Act,  tends  to 
shew  that  the  po\  er  to  pass  laws  providing  for  the  aji- 
pointraent  of  justices  of  the  peace  was  intended  to  he  I 
-conferred  by  that  Act. 

Sect,  yi  of  that  Act  provides  that  "  it  shall  be  lawful] 
for  the  Queen,  by  and  with  the  advice  and  consent  of 
the  Senate  and  the  House  of  Commons,  to  make  laws  for] 
the  peace,  order  and  good  government  of  Canada,  in  re 
lation  to  all  matters  not  coming  within  the  classes  ofj 
subjectb  by  this  Act  assigned  exclusively  to  the  Legisla-j 
tures  of  the  Provinces." 
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If  the  passing  of  laws  providing  for  the  appointment  18«8 
nt  justices  of  the  peace  ia  not  within  the  classes  of  sub- 
jects assigned  exclusively  to  the  Legislatures  of  the  Pro- 
vinces, it  is  certainly  within  this  section,  for  one  of  the  Armour,  0.  J 
[401]  first  steps  in  making  laws  for  the  peace,  order,  and 
good  government  of  Canada  would  be  the  making  of 
laws  for  the  appointment  of  justices  of  the  peace. 

Sect.  92  of  that  Act,  however,  provides  that  "  in  each 
Province  the  Legislature  may  exclusively  make  laws  in 
relation  to  matters  coming  within  the  classes  of  subjects 
next  hereinafter  enumerated,  that  is  to  say  : — 14.  The 
administration  of  Justice  in  the  Province,  including  the 
constitution,  maintenance,  and  organization  of  Provincial 
Courts,  both  of  civil  and  of  criminal  jurisdiction,  and  in- 
cluding procedure  in  civil  matters  in  those  Courts." 

It  is  under  this  power  given  to  the  Provincial  Legis- 
latures to  make  laws  in  I'elation  to  the  administration  of 
justice  in  the  Province  that  those  Legislatures  have,  if  at 
all,  the  power  to  pass  laws  providing  for  the  appoint- 
ment of  justices  of  the  peace. 

Laws  providing  for  the  appointment  of  justices  of  the 
peace  are,  it  is  contended,  and  I  think  rightly,  laws  in 
relation  to  the  administration  of  justice,  for  the  appoint- 
ment of  justices  of  the  peace  is  a  primaiy  requisite  to 
the  administration  of  justice;  and  if  this  contention  be 
correct,  the  passing  of  such  laws  is  exclusively  within 
the  power  of  the  Provincial  Legislatures. 

There  is  a  considerable  weight  of  judicial  opinion  in 
favour  of  this  contention,  and  although  not  binding  upon 
iis  yet  in  a  matter  of  construction  such  as  this  it  ought 
not  to  be  lightly  dissented  from. 
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188^  In  Reg.  v.  Revo  (October  4,  18G8)  (1),  Draper,  C.  J   I 

IvRoiNA      expressed  his  opinion  in  favour  of  this  contention. 
Bush.  In   Reg.    v.  Bennett  (October  20,    1882)  (2),  and  in 

Arm^ C.  J.  ■^^^^'^^'^^^^'^^■^^''^^om  {January  11,  1886)  (3),  Cunioron, 

—  J.,  and  Wilson,  C.  J.,  respectively  expressed  similar 
opinions.  See  aho Reg. v. Horner {4<);  Ganoiig  v.  Bayley  (.5); 
Ex  'parte  Williamson  (G);  Ex  imrte  Perkins  (7);  Ren, 
V.  Coote  (8). 

[402]  But  whatever  doubt  (here  may  have  been  as  to 
the  soundness  of  this  contention  must  be  taken  to  be  set 
at  rest  by  the  action  of  the  Parliament  of  Canada,  with 
which,  if  not  with  the  Provincial  Legislatures,  the  power 
to  pass  laws  providing  for  the  ajjpointment  of  justices  of 
the  peace  rests. 

In  Citizens  Insurance  Go.  v.  Parsons  (9),  the  judicial 
committee  say  :  "  The  declarations  of  the  Dominion  Par- 
liament are  not,  of  course,  conclusive  upon  the  construc- 
tion of  the  British  North  America  Act;  but  when  the 
proper  construction  of  the  language  used  in  that  Act  to 
define  the  distribution  of  legislative  powers  is  doubtful, 
the  interpretation  put  upon  it  b}'  the  Dominion  Parlia- 
ment in  its  actual  legislation  may  properly  be  con- 
sidered."    See  also  Wilberforce  on  Statute  Law,  148. 

The  Legislature  of  the  Province  of  Ontario  in  its  tirst 
session  after  the  passing  of  the  British  North  America 
Act  assumed  the  right  to  pass  laws  providing  for  the  ap- 
pointment of  justices  of  the  peace,  and  has  ever  since 
continued  to  pass  such  laws  without  any  disallowance 
thereof  or  any  protest  against  or  interference  with  such 
assumed  right  cither  on  the  part  of  the  Dominion  Govern- 
ment or  otherwise. 


(1)  4  p.  R.  281  ;  ayilc  vol.  1,  p.  810. 

(2)  1  Ont.  Rep.  445  ;  ante  vol.  2,   p. 
634. 


(G)  24  N.  B.  64. 

(7)  24  N.  n.  GO. 

(8)  L.  K.  4   r.  C.    599;  <-tntc  vol. 

(3)  10  Ont.,  Rep.  387;  ante  p.  G30.     1,  p.  57. 

(4)  2  Stephens'   DiRest    450  ;    ante        (9)  7  App.  Cas.  06,  116  ;  ante  vol. 

vol.  2,  p.  317.  1,  pp.  2G5,  281. 

(5)  1  P.  &  B.  324 ;  ante  vol.  2,  p.  609. 


l^  H.  D. 
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In  pursuance  of  .such  lawsjiustices  of  the  peace  have  from 
time  to  time  since  the  i)assing  thereof  been  appointed 
under  the  authority  thereof :  police  and  stipendiary  magis- 
trates have  also  been  a[)pointed  from  time  to  time  in  ^ike^^.j^^i^'^Q  j 
manner  and  under  the  like  authority  ;  and  the  Dominion  — 
Government  has  never  in  any  way  or  at  any  time  inter- 
fered with  any  such  appointments. 

On  the  contrary,  the  Parliament  of  Canada  has  from 
time  to  time  since  the  passing  of  the  British  North 
America  Act  passed  laws  recognizing  the  right  so  assum- 
ed and  the  appointments  so  made. 

The  very  Act  under  which  the  conviction  in  question 
tool^  place,  the  Canada  Temperance  Act,  1878,  expressly 
recognises  police  magistrates  for  counties  in  the  Province 
of  Ontario,  functionaries  for  the  appointment  of  whom 
[•103]  there  was  no  authority  before  the  passing  of  the 
British  North  America  Act,  and  who  owe  their  appoint- 
ment solely  to  Acts  of  the  Legislature  of  Ontario. 

In  the  face  of  the  judicial  opinion  to  which  I  have  re- 
ferred, and  in  face  of  the  action  of  the  Parliament  of  Can- 
ada, and  of  the  other  circumstances  to  which  I  have 
pdverted,  I  do  not  think  that  this  Court  can  i)roperly  hold 
that  the  Legislature  of  this  Province  had  not  the  power 
conferred  upon  it  b}^  the  British  North  America  Act  to 
pass  laws  providing  for  the  appointment  of  justices  of  the 
peace. 

In  my  opinion,  therefore,  the  order  nisi  must  be  dis- 
charged, with  costs. 

Street,  J.: — 

The  convicting  magistrate  was  appointed  to  his  office 
by  the  Lieutenant-Governor  of  Ontario,  acting  under  the 
authority  of  an  Act  passed  in  1885  by  the  Legislature  of 
this  Province,  48  Vict.  c.  17,  and  the  sole  question  to  be 
determined  is  whether  the  Legislature  in  passing  the  Act 
in  question  were  acting  within  their  powers.     We  have 
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had  the  advantage  of  hearing  most  able  and  exhaustive 
arguments  upon  the  important  question  involved  in  all 
its  bearings,  but  the  point  seems  after  all  to  come  back  to 
the  construction  to  be  placed  upon  a  few  clauses  of  the 
British  North  America  Act,  aided  by  the  manner  in 
which  the  matter  has  been  dealt  with  by  the  Legislatiue 
of  Ontario  and  the  Parliament  of  the  Dominion. 

Under  sect.  92  of  the  British  North  America  Act  ilie 
Legislature  of  each  Province  may  exclusively  make  laws 
in  relation  to  matters  coming  within  certain  subjecta, 
which  include  (14) :  "The  administration  of  justice  in 
the  Province,  including  the  constitution,  maintenance, 
and  organization  of  Pro^vincial  Courts,  both  of  civil  and 
of  criminal  jurisdiction,  and  including  procedure  in  civil 
matters  in  those  courts." 

Now  these  words  standing  alone  and  without  any  in- 
terpretation or  context,  appear  to  me  to  be  sufficient,  had 
no  other  clause  in  the  Act  limited  them,  to  confer  upon 
[404]  the  Provincial  Legislatures  the  right  to  regulate  and 
provide  for  the  whole  machinery  connected  with  the 
administration  of  justice  in  the  provinces,  including  the 
appointment  of  all  the  judges  and  officers  requisite  for  the 
proper  administration  of  justice  in  its  widest  sense,  re- 
serving only  the  procedure  in  criminal  matters. 

The  words  of  this  paragraph  14  of  sect.  92  are,  how- 
over,  limited  by  sect.  96,  which  provides  that  the  Gover- 
nor-General shall  appoint  the  Judges  of  the  Superior, Dis- 
trict, and  County  Courts  in  each  Province,  except  those 
of  the  Courts  ot  Probate  in  Nova  Scotia  and  New  Bruns- 
wick ;  and  by  sect.  100  which  provides  that  the  salaries, 
etc.,  of  the  Judges  appointed  by  the  Governor-General, 
and  of  some  others,  shall  be  fixed  and  provided  by  the 
Dominion  Parliament ;  and  the  words  of  paragraph  14 
are  further  limited  by  sect.  101  which  provides  that  "The 
Parliament  of  Canada  may,  notwithstanding  anything  in 
this  Act,  from  time  to  time   provide  for  the  constitution, 
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maintenance,  and  organization  of  a  general  Court  of  Ap- 
peal for  Canada,  and  for  the  establishment  of  any  addi- 
tional courts  for  the  better  administration  of  the  laws  of 
Canada." 

"The  criminal  law,  except  the  constitution  of  courts 
of  criminal  jurisdiction,  but  includmg  the  procedure  in 
criminal  matters,"  are  subjects  reserved  to  be  dealt  with 
exclusively  by  the  Parliament  of  Canada  by  paragraph 
27  of  sect.  91  of  the  British  North  America  Act. 

Everything  coming  within  the  ordinary  meaning  of  the 
expression  "the  admiaistration  of  justice,"  not  covered  by 
the  sections  which  I  have  referred  to,  therefore,  remains 
in  my  opinion,  to  be  dealt  with  by  the  Provincial  Legis- 
latures in  fiursuance  of  the  powers  conferred  upon  theui 
by  paragraph  14  of  sect.  92,  excepting  only  what  has  been 
subtracted  from  those  powers  by  the  other  sections  which 
I  have  quoted  :  this  is  the  result  at  which  I  have  arrived 
by  comparing  together  the  different  sections  of  the  Act 
with  the  object  of  finding  whether  any  good  reason  exists 
for  not  giving  to  the  words  of  paragraph  14<  their  ordinary 
meaning.  It  is  clearly  the  intention  of  the  Act  that  the 
[405]  Provincial  Legislatures  shall  be  responsible  for  the 
administration  of  justice  within  theirrespective  Province^5^ 
excepting  in  so  far  as  the  duty  was  cast  upon  the 
Dominion  Parliament.  The  only  duty  cast  upon  the  Do- 
minion Parliament  in  the  matter  is  contained  in  the 
clauses  to  which  I  have  referred,  by  which  the  appoint- 
ment of  the  Judges  of  certain  courts  is  reserved  to  it. 
The  administration  of  justice  could  not  be  carried  on  in 
the  Provinces  effectually  without  the  appointment  of 
justices  of  the  peace  and  police  magistrates,  and  the  conr 
clusion  seems  to  me  to  be  irresistible  that  it  was  intended 
that  the  appointment  of  these  and  other  officers,  whose 
duty  it  should  be  to  aid  in  the  administration  of  justice, 
should  be  left  in  the  hands  of  the  Provincial  Legislatures. 


1888 
Rkgina 

V. 

BnsH. 

Sf  let,  J. 
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1S88  An  arj^ument  which  was  prcssdl  {i^jainst  this  constnio- 

Rkoina  tion  was  that  if  the  appointment  of  all  jnsticos  of  tli.- 
Bush.  lieace  were  lelL  in  the  hands  of  the  Provincifil  LeijjisJatiU'L's 
Street,  J.  *'''^  Dominion  P;u'lianient  and  (lovcrnment  niight  tind  it- 
.self  inial)l'>  to  enforce  tlie  laws  which  it  passed,  by  reasim 
of  th.e  administration  of  justice  beinijf  in  the  liaiuls  of  per- 
sons under  the  control  of  a  ])OssiI>ly  hostile  Provincial 
authority.  Such  a  state  of  things  can,  however,  lianllv 
havo  been  in  contemplat'on  of  the  framei's  of  the  Act,  and 
if  it  should  eom(3  about  there  are  other  means,  I  think 
j)rovided  by  the  Act  for  overcoming  any  difficulty  created 
by  it,  in  addition,  probably,  to  means  which  are  not  aflect- 
ed  by  the  Act. 

The  meaning  of  the  wor'l  "constitution"  was  much  dis- 
cussed by  the  counsel  for  the  defendant,  and  if  the  Pro 
vincial  Legislnture  had  been  possessed  of  no  power 
excepting  that  connected  with  the  "  constitution,  mainte- 
nance and  organization  "  of  provincial  courts,  the  mean- 
ing of  these  words  as  here  used  would  have  lieen 
extremely  important ;  but  these  w^ords  do  not,  as  I  read 
the  clause,  in  any  way  limit  the  scope  of  the  genera! 
words  ]jreceding  them,  by  which  the  whole  matter  of  the 
administration  of  ju^^tice  is  included.  The  fundamental 
weakness  of  the  defendant's  argument  appears  to  be  his 
[40G]  assumption  that  the  word  "  including "  in  this 
paragrai)h  14  is  to  be  read  as  if  it  were  "  videlicet,"  or  as 
if  the  words  "  the  administration  of  justice"  were  to  he 
treated  for  the  purpose  of  this  discussion  as  being  entitled 
to  no  weight. 

With  regard  to  those  words,  "  constitution,  mainte- 
nance and  organization,"  the  meaning  of  which  was  much 
discussed,  it  is  perhaps  worthy  of  notice  that  they  are 
also  used  in  sect.  101  of  the  British  North  America  Act, 
where  authority  is  given  to  the  Dominion  Parliament  to 
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provide!  for  the  "  constitution,   niaintoiiance,  jukI   or^fin-        l*^®*^ 
ization,"  of  a  Court  of  Ap|>o!iI  :  and  that  that  l'arlianu"it 
proceeded  in  the  Supreme  and   lCxelie(iuer  Courts  Act  to 
provide  and  declare  in  wluit  nnnner  and  by  wliotn  tlie     .Strict,  J 
Judges  of  tlie  Sui)reino  Court  nliould  ho  appointed. 

The  construction  which  gives  to  the  Provincial  Legisla- 
tures the  power  of  appointing  justices  of  the  peace  in  the 
Provinces,  to  tlio  exclu.sion  of  the  Parliament  of  the  Do- 
minion, relates  to  the  distribution  of  legislative  }»ower.s 
as  between  the  Dominion  and  the  Province,  and  does  not 
necessarily  exclude  any  right  which  may  exist  in  the 
Cro^n  to  make  such  appointments  as  a  matter  of  preroga- 
tive. 

The  right  of  the  Provincial  Legislature  to  deal  with 
sucli  appointments  has  been  the  subject  of  consideration 
in  several  cases  in  this  Province,  and  has  been  affirmed 
in  all  of  them.  I  refer  to  Reg.  v.  Reno  (1);  Reg.  v. 
Bennett  (2) ;  Richardson  v.  Ransom  (3), 

The  Dominion  Parliament  has  in  numerous  Acts  recog- 
nised the  status  of  police  magistrates  appointed  by  the 
LegisLatures  of  the  Province,  notably  in  the  very  Act 
against  which  the  offence  in  the  present  case  was  commit- 
ted. An  Order  in  Council  published  in  the  Canada 
Gazette  at  p.  802,  for  the  year  1886,  shews  the  application 
of  certain  fines  received  by  the  Dominion  Government 
under  the  convictions  of  magistrates  appointed  by  the 
Provincial  authorities.  In  short,  the  Legislatures  of  the 
Provinces  have  from  the  time  the  British  North  America 
[407]  Act  went  into  force  down  to  the  present  time  acted 
on  the  assumption  that  they  possessed  the  power  in 
question.    The  Dominion  Parliament  has  apparently  acted 

(1)  4  Pr.    Rep.    281 ;    ante  vol.  1,  (2)  1  Ont.  Rep.  445  ;  antt  vol.  2,  p 

p.  810.  034. 

(3)  10  Out.  Rep.  387 ;  ante  p.  630. 
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1888        upon  the  same  assumption,  and  in  every  case  which  htn 
Rkgina      come  before  the   courta  in  this  Province  where  the  point 
Bu8H,       has  been  raised,  the  same  opinion  has  been  expressel. 
Street.   J.    It  is  true,  as  was  urged  by  the  defendant  that  there  is  noth  - 
ing  in  all  of  this  consensus  of  opinion  which  is  technically 
binding  upon  us,  or  which  operates  as  concluding  the 
question.     But  where  the  construction  of  the  Act  upon 
which  it  depends  is  a  doubtlui  one,  as  the  defendant  con- 
tends it  to  be,  the  manner  in  which  it  appears  to  have 
been  interpreted  for  a  long  series  of  years  by  the  Qovern- 
rnents  which  are  interested  is  entitled  certainly  to  consi- 
deration. 

I  concur  in  the  opinion  that  the  order  nisi  should  be 
discharged,  with  costs,  such  costs  to  be  liraiteil  to  the 
ordinary  costs,  and  not  to  include  the  costs  of  the 
Attorney-General. 

Falconbridge,  J.,  concurred. 


J.  D. 
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[QUEEN'i    UENCH    DIVISION.] 

McDiARMiD  V.  Hughes. 

[Reported  16  Out.  Rtp.  570.] 

Company — Power  to  hold  lands— Statutet  of  mortmain. 

All  Act  of  the  Dominion  Parliament  incorporating  a  company  and 
purporting  to  enable  the  company  to  hold  lands  may  operate  as 
ft  license  from  th*?  Crown  for  this  purpose.  Such  an  Act  would 
not  prevent  thb  Province  from  passing  a  law  preventing  alto- 
gether or  reitricting  the  holding  of  land*  by  corporations  in  the 
Province. 

This  was  an  action  brought  to  recover  possession  of 
part  of  the  west  half  of  lot  21,  2nd  concession,  Ottawa, 
front  of  the  township  of  Nepean.and  for  mesne  profits. 

The  defendant  denied  the  plaintiff's  title,  and  claimed 
title  by  length  of  possession. 

The  cause  was  ttied  at  the  1888  Spring  Sittings  of  this 
Court  at  Ottawa  before  Falconbridoe,  J.,  and  a  jury. 

It  appeared  that  the  land  in  question  was  granted  by  the 
Crown  to  Mary  Twohey,  who  conveyed  to  Rice  Honeywell, 
who  conveyed  to  Bernard  Hughes,  who  died  in  possession 
thereof,  leaving  his  widow  and  ten  children  him  surviving, 
and  by  his  will  devised  it  to  his  widow  for  life,  and  to  his 
[571]  sons  Barnabas  N.  and  William  (the  defendant)  in 
fee  subject  to  certain  provisions  therein  contained. 

On  the  12th  April,  1876,  all  the  children  and  heirs-at- 
law  of  Bernard  Huglies  deceased,  including  Barnabas  N. 
and  William,  conveyed  the  said  land  to  their  mother, 
Catherine  Hughes,  in  fee.  On  the  3rd  November,  1877, 
the  said  Catherine  Hughes  conveyed  ten  acres  of  the  said 
land  to  her  daughter  Alice  Jane,  the  wife  of  David  Rich- 

* FrcKnt  :—Auhiovn,  C.  J.,  and  Strket,  J. 
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I88i        ardson,  and  on  the  same  day  conveyt-d  other  ten  acres  (jf 
Mc'DiARMii)    the   said   land   to  her   daughter  Catherine,   the  wife  ■  f 
HuGHK..      William  HooHT. 

Statement.  ^^^  ^^■'^  ^^t  March,  1878,  the  said  Catherine  Hogg  pur- 
ported  to  convey  the  said  land  so  to  her  conveyed  h> 
one  Alexander"  Spittal.  Catherine  Hu,a;hes,  the  widow  of 
Bernard  Hughes,  continued  to  live  in  the  dwellin'^-hoiiMj 
on  the  lot  of  which  the  land  in  (iue.stion  was  a  part,  from 
the  death  of  her  husband  until  her  own  death  in  1884 
and  the  defendant  lived  there  with  her  until  her  death 
and  had  since  continued  to  live  there.  Theie  were  no 
buildings  on  the  laud  in  question,  and  neither  Alice  Jane 
liiehardsou  nor  ('atherine  Hogg  took  actual  posse.ssiou 
theieof  ;  nor  did  Alexander  Spittal ;  and  the  same  con- 
tinued to  be  woiked  with  the  residue  of  the  lot. 

In  November,  1876,  one  George  Dawson  was  a  dialer  in 
sewing  machines  at  Ottawa,  and  had  a  brand)  busini'ssal 
Pembroke,  and  Barnabas  N.  Huo-hes  bought  from  him  the 
Peml>roke  business  for  the  sum  of  $1,800,  giving  him  as 
security  therefor  three  promissory  n-ite^i,  each  for  the 
sum  of  !5G()(',  payable  respectively  at  S,  V'  and  18  mouths, 
and  made  by  Barnabas  N.  Hughes  an<l  his  mother 
(•atherine  ?Tughes,  and  indorsed  by  the  defendant.  These 
notes  being  overdue  and  unpaid,  proceedings  were  had  for 
the  recovery  of  the  two  last  of  them  aginst  the  uuikers  and 
indorser  there  .£  ;  and  on  tlie  10th  of  April,  1878,  ly 
inlenture  of  that  date,  made  in  pursuance  of  the  Aci 
respecting  short  forms  of  conveyances,  between  the  said 
Alice  Jane  Richard.son  and  her  husband  David  Ricliardson 
of  th''  first  part;  the  said  Alexander  Spittal  of  the  seooiiil 
[.07-]  pivrt ;  the  said  Catherine  Hogg  and  her  husband 
William  Hogg  of  the  third  part  ;  the  said  Ciithoriu 
Hughes,  widow  of  Bernard  Hughes,  and  the  said  Barnah;  - 
N.  Hughes  of  the  fourth  pai't ;  Margaret  Spittal  for  li,.: 
purpose  of  l)arring  her  dowe>  of  the  fifth  part ;  and  tin 
said  George  Dawson  of  the  sixth   part;  the  said   partie- 
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thfit-to  of  tlie  tir.st,  .second,  third  and  fourth   parts  con-         1888 
veyed  the  land  in  (|uesti()n  to  the  party  tliereto  of  t)ie  McDiAiiJUD 

MXfh    l,«irt.  HUGHK8. 

This  indenture  contained  a  recital  to  the  followinif  effect:    Statemen-, 
vVherea-;  the  said  Barnnbas  N.    Hughes  and  his  mother 
I  'atherine  Hughes  are  the  joint  and  several  makers  nf  two 
CI  tain  promissory  notes  hearing  date  30tli    Noveml)er, 
l.S7(),  payablf  respestively  eight  and  thirteen  months  after 
ate  to  the  order  of  one  William  Hughes  for  the  suras  of 
:<600  ea*'h,  and  by  him  endorsed  ami  delivered  to  the  said 
I  arty  of  the  sixth  part,  which  said  promissory  notes  have 
long  sinc<    maturt>d,  and  were    dishonoured  ;  tliat   sub- 
sequent to  such  ifiaturity  an'!  dishonour  the  said  party  of 
the  sixth  part  has  as   the   holder  thereof  brought  suit 
against  the  said    Barnabas  N.    Hughes   and    Catherine 
Hughes,  parties  of  the  fourth  part,  and  the  said  William 
Hughes,  in  Her  Majesty's  Court  of  Queen's  Bench  for  the 
Province  of  Ontario,  hn-  the  recovery  of  the  money  secured 
thereby,  interest,  notarial  fees,  and  costs   thereon  ;  and 
that  it  has  been  agreed  upon  by  and  betwei^n  the  parlies 
to  saiil  suit  and  the  parties  hoioto,   tlmt   upon   the  said 
parties  of  the  fourtli  part  and   the  said   William  Hughes 
obtaining  a  conveyance  to   the   said   party   of  the  sixtli 
]iart  of  the  said   lands    liy  too  said  parties  of  the  iirst, 
S'Cond  and  third  parts,  the  sairl  AUce  Jane  Richardson  of 
the  first  part,  and  the  said  party  of  the  thir<l   part  being 
at  present  trustees  for  the  said  Catherine  Hughes  of  the 
fourth    part,  although  apparently  the   absolute   owners 
thereof,  that  the  said  party  of  the  sixth  part  should  release 
aitd  discharge  the  said  Catherine  Hughes,  one  of  the  joint 
and  several  makeisofsaid  promissory  notes,  and  the  said 
William  Hughes,  the  indorser    thereof,    from    all    their 
]ial)ilities  on  said  promissory  iiot^s,  and  from  all  interest, 
[.■)7o]  notarial  fees,  and  costs  thereon,  and  from  said  suit 
iii^^tituted  for  the  enforceiuv'nt   of  tlie   payment  thereof, 
and  ivlso  from  all  their  liabilitii's  t>n  a  certain  other  pro- 
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1888        missory  note  bearing  date  on  or  about  the  said  30th 

McDiARMii>   November,  1876,  for  other  $600  payable  three  months 

HcoHKs.     after  date,  and  simihirly  made  and  endorsed  by  the  said 

Statement,    parties  of  the  fourth  part  and  the  said  William  Hughes- 

The  said  indenture  also  contained  a  release  by  the  said 
party  of  the  sixth  part  of  the  said  Catherine  Hughes 
and  William  Hughes,  in  pursuance  of  the  agreement  con- 
tain   1  in  the  recital. 

William  Hughes,  the  defendant,  was  not  a  party  to 
this  indenture,  but  he  knew  that  it  was  being  given,  and 
upon  its  being  given  that  he  was  to  be  released,  and  he 
made  no  objection  to  its  being  given. 

At  the  trial  George  Dawson  was  asked :  "  Q.  Xow, 
after  your  pui'chase,  did  you  take  possession  of  this  pro- 
p'!rty  or  do  anything  to  the  })roperty  ?  A.  Well,  1  went 
out  on  it,  walked  over  it  and  examined  it." 

On  the  2nd  December,  1879,  George  Dawson,  being  in- 
debted to  the  C.  W.  Williams  Manufacturing  Con!|iany, 
conveyed  the  said  land  to  them,  their  successors  and 
assigns,  for  the  consideration  of  $600. 

The  said  company  was  incorporated  by  letters  patent, 
dated  the  10th  September,  1872,  under  the  great  seal  of 
the  Province  of  Quebec,  issued  under  the  authority  of 
the  Act  31  Vict.  c.  25  of  that  Province,  and  was  go  incor- 
porated for  the  purpose  of  carrying  on  the  business  of 
the  manufacture  of  sewing  machines  and  other 
machinery. 

The  name  of  the  said  company  was  changed  to  that  of 
the  Williams  Manufacturing  Company  by  the  Dominion 
Act  45  Vict.  c.  118,  passed  17th  May,  1882. 

On  the  Ist  November,  1887,  the  Williams  Manufactur- 
ing Company  conveyed  the  said  land  to  the  plaintiti,  and 
this  action  was  commenced  on  the  7th  December,  1887. 

The  jury  found  that  the  defendant  was  in  actual  pos- 
session of  the  premises  for  more  than  ten  years  prior  to 
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sement  con- 


tho  7tli  December,    iHiS?,  ami  tliut  the  possession  up  to         1888 
the  time  of"  tlie  deatli  of  Catherine  Hughes  was  the  pos-  M(;Diarmii> 
session  of  the  defendant,  and  they  assessed  the  damages     hlghfh 

at  S2.').  ^^  --    , 

statement. 

[574]  Tlie  learned  Judge  gave  judgment  for  the  plain-         — 
tirt"  for  the  land,  damages,  and  costs. 

A  ylc-sivorth,  (Wyld  with  him)  for  the  defendant,  moved 
to  set  aside  the  said  judguient  and  to  enter  it  for  the  de- 
fendant or  for  a  new  trial. 

W.  H.  Walker  shinved  cause. 

Armour,  ('.  J. : — 

[After  discussing  the  fjuestiou  of  possession  a;id  hold- 
ing that  the  findings  of  ihc  jury  did  not  stand  in  the 
way  of  the  plainbitf  's  recovery,  the  learned  Judge  con- 
tinued] : — 

[576]  The  C.  W.  Williams  Manufacturing  Company 
was  incorporated  under  the  provisions  of  the  Act  of  the 
Province  of  Quebec  'M  Vict.  c.  25,  and,  although  a  Quebec 
corporation,  could  ac(iuire  lands  in  Ontaiio  suljcict  to  the 
laws  of  Ontario  ;  and  there  is  nothing  in  the  laws  of  On- 
tario to  prevent  such  acipiisition,  unless  it  be  the  laws 
against  mortmain  which  were  in  force  in  England  at  the 
time  of  the  passing  oi  the  Act  32  Geo.  III.  c.  1,  October 
15,  1792,  which  have  been  held  to  be  in  force  in  this 
Province;  Ituatjon  v.  Co^-ter  (I);  Ghrififian  Union  \. 
Yoiint{2)\  Green' X  Briees  Ultra  Vires,  2nd  ed.,  p;ige  11, 
note  (a);  Moraivetz  on  corporations,  2nd  ed.  sect.  958  et  seq. 

The  statutes  of  mortmain  in  force  in  this  Province, 
and  applicible  to  thi^  case,  appear  to  be  7  Edw.  I.,  St.  2, 
c.  1,  and  Statute  Westminster  2nd,  which  declared  that 
no  corporation,  ecclesiastical  or  lay,  slnmld  buy  or  sell  or 
in  any  way  take  land  by  gift,  lea.se,  or  otherwise,  under 
pain  of  forfeiture  of  the  same,  with  power  to  the  next 

(1)  14  Peters.  V2'l.  (2)  101  U.  S.  352. 
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HnfJHKs. 
Armour,  C.J 


1888         lord  of  thu  feo  within   one  year  to  enter,   aiul   if  lie   do 
McDiAKMin    not,  then  the  next  lord  has  half  a  year  to  enter,  and  i?i 
default  of  all  the  mesne  lords,  then  the  kinf  ean  seize  ■ 
and  15  Rich.  TI.  c.  5. 

It  seems  that  under  these  statutes  an  alienation  in 
mortmain  is  voidable  only,  ami  ))ot  void,  and  that  in  tlii^ 
Province,  where  lands  are  held  in  free  and  common  socaoe 
the  lands  so  aliened  can  only  be  forfeited  by  the  Crown 
and  that  oid}^  after  ofHce  found.  See  Grant  cu  '  ''mtnva- 
tions,  i>.  98  ;  Green  a  Br  Ice's  Ultra  Vires,  p.  12  ;  Beclier  v. 
Woui'.s  (1);  Sheldon  on  Mortmain,  p.  1  ;  Ilallock  v.  IF//. 
8011  (2);  Broi'ni  v.  McNab  (•■);;  Vigers  v.  Dean  of  Sf. 
Paul's  (4). 

I  am  of  opinion,  thei-efore,  that  the  defendant  cannctl 
take  advantage  of  the  statutes  of  mortmain  as  aoainritj 
the  alienation  by  Dawson  to  t])o  company;  ])ut.that  tliej 
Crown  alone  can  take  advantage  of  them. 

The  Act  of  the  Dominion  45  Vict.  c.   llH  cannot,  it  isj 
said,  cure  this  alleged  infirmity  in  the  plaintiff's  title,  furj 
it  is  said  to  be  ultra  vires  of  the  Dominion  ParlianientJ 
[577]  because  of  the  illustration  given  by  Sir  Moiita<>uej 
Smith  in  pronouncing  the  judgment  of  the  Judicial  Com- 
mitt*v  in  Gitizenn'  Ins.  Co.  v.  Farsona  (5).     If,  however, 
the  only  thing  requisite  to  enable  this  corporation  to  hole 
lands  in  Ontario,  is  a  license  from  the  Crown  to  do  so, 
do  not  see  why  this  Act  may  not  operate  as  a  license  tc 
this  corporation  to  hold  lands. 

I  do  not  see  why  an  Impeiial  Act  might  not  he  passci 
extending  to  all  Her  Majesty's  possessions,  providing  that! 
thereafter  a  license  from  the  Crown  should  not  be  neces] 
sary  to  enable  any  corporation  to  hold  lands  therein. 

If  so,  I  do  not  see  wdiy  a  similar  Act  should  not  b^ 
passed  by  the  Dominion  Parliament  with  respecl  to  corj 
porations  within  the  Dominion. 

(1)  16  U.  C.  C.  P.  29.  (3)  20  Gran^  17'.*. 

(2)  7  U  C.  C.  P.  28.  (4)  14  q.  B.  9011. 
(5)  7  App.  Cas.  96;  ante  vol.  t,  p.  265. 
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but. that  the 


Such  a  law  would  not  prevent  the  Provinces  from  pa.ss-        1H88 
ing  laws  preventing  altogether  or  restricting  and  regii-  McDiakmid 
lating  the  holding  of  lands  by  corporations  in  such  Prov-     ju (';iik«. 
inces.  .  „  , 

A  nnour,  O.J, 

It  would  be  merely    an  allegation   on  the  part  of  the        — 
Crown  of  its  prerogative  right  to  recjuire  a  license. 

That  Act  was,  however,  passed  on  the  17th  May,  1JS82, 
and  the  license  granted  thereby  b}^  the  terms  of  the  Act 
extended  only  for  five  years  from  the  passing  of  it,and  the 
Williams  Manufacturing  Company  held  the  lands  for 
more  than  live  yearts  from  the  passing  of  it,  for  it  was 
not  till  the  1st  November,  1887,  that  they  conveyed  the 
lands  to  the  plaintiff. 

But,  as  I  have  said  before,  T  do  not  think  that  this  de- 
fendant can  take  advantage  of  this,  but  that  the  Crown 
alone  can  do  so. 

The  motion  will,  therefore,  be  dismissed  with  costs. 

Street,  J.: — 

The  defendant  here  denies  the  plaintiff's  title  and 
claims  title  in  himself  by  length  of  possession. 

The  objection  urged  to  the  plaintiff's  I'ight  to  recover 
wa:?  that  the  conveyance  from  the  Williams  Manufactui  - 
inf,'  Company  to  the  plaintiff  was  ineffectual  to  vest  the 
land  in  the  i)laintiff,  because  it  was  not  shewn  that  the 
conditions  entitling  the  company  to  convey  or  hold  land 
had  been  complied  with. 

[578]  The  C.  W.  Williams  Manufacturing  Company 
^QYQ  incorporated  on  the  10th  September,  1872,  under 
the  general  Act,  c.  25  of  31  Vict.  i)assed  by  the  Legisla- 
ture of  the  Province  of  Quebec,  by  sect.  8  of  which  it  is 
enacted  that  every  company  incorporated  under  it.s 
provisions  "  may  acquire,  hold,  alienate,  and  convey  any 
real  ostate  requisite  for  the  carrying  on  of  the  under- 
taking of  the  company."  The  {mrpose  of  the  company 
mentioned  i  n  the  charter  of  incorporation  is  that  of  carry- 
ing on  the  business  of  the  manufacture  of  sowing  machines 
and  other  machinery. 
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18««  Tn  the  courso  of  their  hu.siness  a  debt  ht'Cfiim-  (hir  to! 

MoDiAKMii)   them,  and  tlie  hind  in  question  was  on  2nd  Decfinlior 
HuGHKB.      1^70,  convoyed  to  them  by  their  debtor  in  ])av„  satisfjio-'i 
Stre7t7j.     ^^"^^  "f  <^^^  ^^^^^^  '^"*^  ''y  ''""•     'This  was  a  transaction 
—         winch,  I  think,  was  witliin  their  powers,  and  tlic  ac(iui-J 
sition  of  this  Jatid  took  place  in  the  course  of  carry int,'  onl 
the  business  for  which  the  conippny  was  incorpoiatedj 
See  Jlojyev.  OU(Ht<  (I) ;  Bostock  v.  North  Stitfurdshire  II] 
W.  Co.  (2) ;  Lj/(le  v.  Eastern  Bemjal  Ji.  W.  Co.  (;^). 

The  land  acquired  was  situated  in  tlie  Prosincc  (,i 
Ontario.  The  corporation,  at  th'it  tinu;  being  incoipoiatc 
only  under  a  lavv  of  the  Province  of  Quebec, couM  claitr 
only  those  rights  to  which  a  foreign  corpoiatiim  waJ 
entitled  under  our  law%  and  in  acquiring  this  land  »'.;J 
subject  to  our  laws  governing  the  rights  of  cnvunai 
tions,  whether  foreign  or  domestic,  to  take  and  hoi]  lanf 
in  this  Piovince. 

By  statute  7  l^^dw.  I.,  St.  2,  c.  1,  called  the  Sr.atut( 
Viris  Roligiosis.  it  is  provided  that  '"  no  person  tcliuiinij 
or   other,   whatsoever   .shall  buy    or   .sell    any   Luuls  o| 
tenements      ...      or  by    rea.son   of  any  otluT  titlj 
receive  the  same,  or  by  any  other  craft  or  engine  shal 
presume  to  appro[)riate  them  to  himself,  wheiely  hucj 
lands  ma\-  in  anywise  come  into  mortmain,  under  pali 
of   forfeiture    of    the    same,"    and    that   if    any    jiersoi 
[r)7!t]    leligious  or  other  ofi'end   against   this   siatiitc 
shall    be   lawful   for  the  King  and  other  chief  I'HYis 
the  fee  intermediate  to   enter  into  the  land  so  alii'.ej 
.     .     .     nnd  to  hold  it  in  fee  as  an  inheritance. 

The  rif^ht  of  the  ( hown  to  grant  licenses  to  take  auj 
alien    in    nun'tmain,    notwithstanding    this  statMtc.  v,) 
recognized  from  an  early  peiiod,  and  was  contirnici 
statute  7  &  8   Wm.  III.  c.  37,  which  enacts  that  it  sh? 


(1)23  r.  c.  t^i. }'..  8(;. 


(2)4  K.  &B.  7!'^. 


(.'<)  3fi  Beav.  10. 
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and  may  bo  lawful  for  the  King,  his  heirs  and  successors,        ^^^ 
khea  he  or  they  shall  think  iit,  to  grant  to  any  person   M( DiAioiin 
or  persons,  bodies  politic  or  corporate,  license  to  alien  in      iiL,aii£.-), 
luortinain  :  and  also  to  i)urchase,  acquire,  take  and  hold    ^stiwTj 
jiu  mortmain  in  per[)etuity  or  otherwise,  any  lands,  etc.  — 

In  Coke  upon  Littleton,  2  h.,  the  elFect  of  the  Statute 
|De  Viris  Religiosis  is  thus  stated  :     "  If  any  sole  corpor- 
jadon  or  aggregate  of  many,  either  ecclesiastical  or  tem- 
iial  (for  the  words  of  the  statute  be  si  (juis  religiosus 
'vel  alius),  puichase  lands  or  tenements  in  fee,  thei/  laiva 
liipitciti/  to  take  but   not  to  retain,  (uidess  they  have  a 
jsutlicient  license  in  that  behalf.") 
This  statement  of  the  elfect  of  the  statute  is  quoted  by 
1(1  8t.  Leonards,  and  he  states  the  law  in  accordancti 
iitli  it  at  p.  G85  of  the  14th  Eng.  ed.  of  his  work  oji 
I'endors  and  Purchasers.     In  Slieljord  on  Mortmain,  p.  8, 
..'  same  view  is  adopted  ;  it  is  tliere  said  :     "  Notwith- 
;,i;i<ling  this  statute,  grants  to  corporations  are  good  for 
jiue  purpose  of  vesting  the  lands  in  the  grantees,  for  cor- 
Iforations,  without  such  license,  have  capacity  to  take  but 
Lot  to  retain."     See  also  Brlce  on  Ultra  Vires,  p.  8,  ed.  of 
1187^  ;  Angell  and  Ames  on  Corporations,  11th  ed.,  p.  125  ; 
linmt  on  Corporations,  p.  99  et  seq.     The  passage  in  Cc 
iLitt.  in  fact  seems  to  have  been  generally  adopted  a^. 
Itorrectly  stating  the  effect  of  the  statute  upon  the  right 
Incorporations  to  be  that  (provided  they  are   not  cx- 
[ivessly  forbidden  by  their  charter  to  take  lands  at  all)  a 
jwtiveyance  to  a  corporation  without  a  license  to  take  in 
iMrtraain,  will  vest  the  land  in  the  grantees,  sul)ject  to 
ihe  right  of  the  Crown  to  enter  and  declare  the  land  for- 
leited.     Such   being  the  law  of  this  Province,  for  this 
|580]  statute  forms  part  of  it,  and  this  foreign  corpora- 
lion  having  become  grantee  of  the  land  in  (question,  it 
pcanie  vested  in  it,  subject  to  the   right  of  the  Crown 
|lo  enter. 

On  17th  May,  1882,  by  a  sf:.tute  of  the  Dominion  Par- 
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188«        lianient,  c.  118,  45  Vict.,  the  C.  W.  Williams  Manufactur- 

McDiARMii)    inji;  Company  was  created  a  Dominion  corporation,  under 

HuoHKs.      the  name  of  the  WillianiH  Manufacturing  Company,  with 

StreetT-T.     P^^'^i*  to  acquire  and  disjwse  of  real  estate  for  the  pnr- 

• —  poses  of  their  business,  and  with  power  to  hold  real  estate 
theretofore  conveyed  to  the  C.  W.  Williams  Manid'actur- 
ing  Company,  subject  to  a  proviso  that  the  real  estate 
held  by  the  compan}'  at  any  time  should  not  exceed  an 
annual  value  of  $5,000  in  addition  to  the  real  estate  held 
by  the  company  for  the  purposes  of  its  business,  liut  the 
right  to  retain  property  conveyed  to  the  company  in 
•satisfaction  for  debts  due  to  it  is  limited  to  a  period  not 
exceeding  five  years. 

On  the  1st  November,  1887,  the  company,  havini'  held 
this  property  for  upwards  of  ^ve  years  after  the  passint^ 
of  the  Act,  conveyed  it  to  the  plaintiff  for  a  valuable  con- 
sideration. 

The  law  under  which  the  national  banks  in  the  United 
States  are  constituted  contains  a  similar  provision  to  this, 
but  I  have  been  unable  to  find  any  express  decisions  as 
to  its  effect. 

A  somewhat  similar  question  is  discussed  in  Baird  v. 
The  Bank  of  Washington  (1),  where  the  oi)inioii  is  cx- 
pres.sed  that  even  if  the  grantees,  wlio  had  taken  a  con- 
veyance in  satisfaction  of  a  debt,  had   no  right  to  hold  I 
the  property  conveyed,  it  would  not  therefore  follow  that 
the  acquittance  of  the  debt  would  be  cancelled,  ami  the 
land  revert  to  the  grantor,  but  rather  that  the  rights  of  j 
the  parties  to  the  conveyance,  inter  se,  would  be  pre- 
served, leaving  to  the  State  the  right  to  take  advantage  of  j 
the  defective  title  of  the  grantees.     See  also  Lea: are  v.j 
HilUgas  (2).     This  view  of  the  law  is  approved  in  3for,«ej 
on  Banks  and  Banking,  3rd  ed.,  sect.  754,  where  these] 
[581]  cases  are  cited  and  commented  upon.    In  my  opinion  I 
the  same  considerations  should  govern  the  stipulation  in] 


1)11  Serg.  &Rawle,  411. 


(2)  7  Serg.  &  Rawle,  81,'}, 
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1  in   lia'trd  v,  - 


St  reel,   J. 


tl.is  statute  vvliicli  limits  tlu;  ri^'lits  of  tlio  company  to  hold         i»s« 
foi'  five  years.     The  title  of  the  company  became  defeas-  Mi  Diarmid 
ihle  by  the  Crown  after  the  land  had  been  retained  be-      Mvohkb. 
yond  that'period,  and  may  bo  defeasible  still,  b(»th  on  the 
ground  of  the  limitation  in  the  statute  and  because  no 
license  to  take  or  alien  in  mortmain,   ettectual   in    this 
Province,  was  obtained  by  the  company  ;  but  I  can  tind 
no  authority  for  the  proposition  that  the  title  of  the  com- 
pany, ipso  facto,  terminated  at  the  expiration  of  five 
years  from  the  passing  of  the  Act,  or  the  commencement 
of  their  holding  of  the  property  ;  and  I  am,  therefore,  of 
opinion    that    their    conveyance    to    the    plaintiff    was 
etl'ectual  to  pass  to  him  the  title  which  they  held,  sub- 
ject to  any  right  of  entry  or  defeasance  which  the  Crown 
inii,dit  possess. 

Should  it  be  necessary  to  determine  the  question  as  to 
whether  the  ]n'ovisions  in  the  Dominion  Act  incorporat- 
ing the  company  enabling  them  to  hold  lands,  were  a 
sufficient  license  under  the  7  &  8  Wm.  III.,  c.  37, 1  should 
agree  with  the  Chief  Justice  in  holding  them  sufficient 
for  the  purpose,  for  the  reasons  which  he  has  stated. 

I  think,  therefore,  that  the  objections  to  the  plaintiti"s 
utle  cannot  be  supported, 

[The  remainder  of  the  judgment  is  omitted  as  not  bear- 
in;.,'  on  the  constitutional  question.] 
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1878* 


In  the  matter  of  an  Arbituation  and  Award  between 

Feb.  13,2'  ;  THE   PROVINCE    OF    ONTARIO   AND   THE    PROVINCE  OF 

Maroh7,ll.  QuEBEC  (1). 

Arbitration — Revocation  of  appointme^d  of  Arbitrator — Award  h\j 
majority— B.N. A.  Act,  sect.  IJ^^. 

The  British  North  America  Act  provided  (sect.  142)  that,  "The  divi- 
sion and  adjustment  of  the  debts,  credits,  liabilities,  properties 
and  assets  of  Upper  Canada  and  Lower  Canada  shall  be  referred 
to  the  arbitrament  of  three  arbitrators,  one  chosen  by  the  Govern- 
ment of  Ontario,  one  by  the  Government  of  Quebec,  and  one  ly 
the  Government  of  Canada;  and  the  selection  of  the  arbitrators 
shall  not  be  made  until  the  Parliament  of  Canada  and  the  Legis- 
latures of  Ontario  and  Quebec  have  met  ;  and  the  arbitrator 
chosen  by  the  Government  of  Canada  shall  not  be  a  resident 
either  in  Ontario  or  in  Quebec  " : 

Htld,  That  no  appointment  once  made  under  this  provision  could 
afterwards  be  revoked  by  the  Government  by  whom  it  was  made, 
and  that  a  majority  of  the  arbitrators  could  continue  the  pro- 
ceedings and  make  a  valid  award  notwithstanding  the  absence  of 
the  third  arbitrator,  who  had  affected  to  resign,  and  an  attempted 
revocation  of  his  appointment  by  theGovernment  appointing  him. 

By  the  British  North  America  Act,  1867,  the  Provinces 
of  Canada,  iSova  Scotia,  and  New  Brunswick  were  united 
into  one  Dominion  under  the  name  of  "  Canada."  Tlie 
Provinces  of  Upper  Canada  and  Lower  Canada,  which 

•Prc«en< —Thr  Lonn  Chancellor  (Lord  Cairns),  The  Dlkk  of 
Richmond,  SikJamksW.  Colvile,  Lord  Sklborne,  Sir  Barnks  Pea 
COOK,  Sir  Montague  K.  Smith,  and  Sir  Robert  P.  Collier. 


(1)  [This  report  is  condensed  from 
the  shorthand  reporter's  notes  of  the 


argument  bf'fore  the  Privy  Coun- 
cil.! 
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had  been  united  under  the  name  of  Canada  in  184-0, 
were  again  separated  into  the  Province  of  Ontario  and 
the  Province  of  Quebec,  respectively. 

It  was  further  provided  tliat  "Canada  should  be  liable 
for  the  debts  and  liabilities  of  each  Province  existing;  at 
the  Union  "  ;  that  "  Ontario  and  Quebec  conjointly  shall 
be  liable  to  Canada  for  the  atnount  (if  any)  by  which 
the  debt  of  the  Province  of  Catiada  exceeds  at  the  Union 
$62,500,000,  and  shall  be  charged  with  interest  at  the 
rate  of  five  per  centum  per  annum  thereon  " ;  and  that 
"the  adjustment  of  the  debts,  credits,  liabilities,  proper- 
ties and  assets  of  Upper  Canada  and  Lower  Canada  shall 
be  referred  to  the  arbitrament  of  three  arbiti'ators,  one 
chosen  by  the  Government  of  Ontario,  one  by  the  Govern- 
ment of  Quebec,  and  one  by  the  Government  of  Canada, 
and  the  selection  of  the  arbitrators  shall  not  be  made 
until  the  Parliament  of  CanaJa  and  the  Legislatures  of 
Ontario  and  Quebec  have  met;  and  the  arbitrator  chosen 
by  the  Government  of  Canada  shall  not  be  a  resident 
either  in  Ontario  or  in  Quebec."  The  Act  contained  no 
provision  for  an  award  by  a  majority  of  the  arbitrators, 
nor  for  the  death,  resignation,  &c.,  of  either  of  them 
before  making  an  award. 

In  pursuance  of  the  provisions  of  the  Act,  three  arbi- 
trators were  appointed,  namely :  the  Honourable  David 
Lewis  Macpherson,  the  Honourable  Charles  Dewey  Day, 
who  was  chosen  by  the  Government  of  Quebec,  and  the 
Honourable  John  Hamilton  Gray,  who  was  chosen  by 
the  Government  of  Canada.  Mr.  Gray,  at  the  time  of 
his  appointment,  was  a  resident  of  the  city  of  St.  John, 
New  Brunswick. 


1878 

In  bb 
Ontario  and 

QUKBRO 

Arbitkation, 

Statement. 


The  first  meeting  of  the  arbitrators  was  held  on  the 
Slst  August,  1869.  At  the  nineteenth  meeting,  on  the 
28th  of  May,  1870,  a  difference  of  opinion  arose  between 
Messrs.  Macpherson  and  Gray  on  the  one  hand,  and  Mr. 
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Wf$        Day  oil  the  other,  as  to  the  basis  upon  which  the  arbitva- 

^    In  re       tors  should  proceed.     At  the  twentieth  meetintr,  5th  d 
Ontario    and  ,„^^  ,   .  ,  ,    ,     ,„     „  ^ 

ticEBKc     July,  1870,  a  claim  was  made  on  behalf  of  Quebec  that, 

—        any  decision  arrived  at  by  the  arbitrators  must  be  unani 
a^en  .    ^^^^^^  |j^  order  to  be  valid.     At  the  meeting  held  on  the 
following  day,  the  question  was  discussed,  and  at  the 
meeting  held  on  the  9th  of  July,  1870,  it  was  announced 
that  two  of  the  arbitrators  held  unanimity  to  be  un- 
necessary, while  the  third,  Mr,  Day,  took  a  different  view. 
Mr.  Day  then  stated  that,  owing  to  the  diflFerence  of 
opinion  which  had  arisen  between  himself  and  his  col- 
leagues, he  could  no  longer  act,  and  had,  therefore,  placeil 
his  resignation  in  the  hands  of  the  Government  of  Que- 
bec.     By  Letters   Patent,  dated  July  20th,  1870,  the 
Quebec  Government  revoked  their  appointment  of  Mr. 
Day.     At  a  meeting  of  the  arbitrators,  on  the  21gt  of 
July,  1870,  counsel  for  Quebec  protested  against  the  con- 
tinuance of  the  arbitration,  and  stated  that  they  wouM 
withdraw  from  all  further  proceedings.     At  a  meeting 
held  on  the  4th  of  August,  1870,  Messrs.  Gray  and  Mac- 
pherson  were  present.     Mr.  Gray,  in  the  meantime,  hati 
been  served  with  a  writ  of  quo  warranto,  issued  out  of 
the  Superior  Court  of  Quebec,  calling  upon  him  to  show 
by  what  authority  he  exercised  the  office  of  arbitrator,  he 
having  (it  was  said)  become  a  resident  of  Ontario.    The 
action  against   Mr.  Gray   was  subsequently  dismissed. 
Mr,  Gray,  at  the  meeting  of  the  4th  of  August,  placed  ou 
record  a  statement  in  which  he  alleged  that,  although  in 
order  to  perform  his  duties  as  arbitrator  he  had  taken  up 
his  residence  in  Ottawa  with  his  family,  and  had  leased 
his  house  and  premises  in  St.  John  for  a  term  of  year.s, 
his  sojourn  in  Ottawa  was  only  temporary,  and  that  his 
domicile  and  place  of  permanent  residence  continued  to 
be  the  city  of  St.  John,  and  that  he  did  not  own  any  pro- 
p )ity  either  in  Ontario  or  in  Quebec,  except  sorao  house- 
hold  furniture   of    small  value.     The  two   arbitrators 
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thereupon  decided  to  proceed  with  the  arbitration  in  the 
absence  of  Mr.  Day,  who  was  not  present  at  any  of  the 
subsequent  meetings,  and  did  not  sign  the  award.    The 
award  was  made  on   the  3rd  of  September,  1870.  by  Aubitbation, 
Messrs.  Gray  and  Macpherson.  statement. 

The  validity  of  the  award  being  contested,  it  was 
agreed  to  refer  the  questions  involved  in  the  form  of  a 
special  case  to  the  Judicial  Committee  of  the  Privy 
Council  under  Imp.  Act  3  &  4  Will.  IV.,  c.  41. 

The  questions  submitted  to  the  Judicial  Committee 
were: 

1.  Whether,  under  the  circumstances  stated  in  the 
special  case,  the  said  John  Hamilton  Gray  had  become 
disqualified  to  act  or  continue  acting  f*»  arbitrator. 

2.  Whether,  after  a  hearing  befc  «  the  three  arbitra- 
tors, two  of  them  could  legally  render  a  decision  or 
award ;  and  if  yea,  could  they  do  so  in  the  absence  of  the 
third. 

3.  Whether,  after  the  subsequent  ex  parte  hearing- 
before  two  arbitrators  in  the  absence  of  the  third,  these 
two  could  legally  render  a  decision. 

4.  Whether  the  arbitrator  appointed  by  Quebec  had 
the  right  to  resign  ;  whether  the  Government  of  Quebec 
had  the  right  to  accept  his  resignation  and  to  revoke  his 
appointment,  and  whether  such  resignation  or  revocation 
was  effectual  and  valid. 

5.  Whether,  after  one  of  the  arbitrators  had  so  resigned 
his  office,  and  his  resignation  had  been  so  accepted,  and 
his  authority  had  been  so  revoked,  the  remaining  two 
could  legally  proceed  to  hear  the  case  and  to  make  a 
final  av/ard. 

6.  And  whether  the  award  of  the  3rd  September,  1870, 
by  the  said  Honourable  David  Lewis  Macpherson  and 
John  Hamilton  Gray  was  valid  (save  as  affected  by  the 
Dominion  Act  in  the  said  special  case  set  forth)  or  was 
null  and  void. 


ii. 
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Benjamin,  Q.C.,  and    Bompas    for 
Quebec. 


the   Province  of 


The  Attorney  General,  {S\r  John  Holker),  Watkin  IVil- 
liams  ani  Boiven  for  the  Province  of  Ontario. 

It  was  contended  for  the  Province  of  Queliec,  amon<^.st 
other  things,  that  the  word  "arbitrators"  used  in  tlie 
Act  was  to  be  taken  to  be  used  ex  industria,  that  the 
insertion  of  the  words  "  during  our  royal  pleasure  "  in 
the  Letters  Patent  appointing  Mr.  Day  was  sufficient  to 
reserve  a  power  of  revocation  to  the  Govornmont  of 
Quebec,  and  that  in  the  absence  of  any  provision  in  the 
Act  for  an  award  by  a  majority,  the  rules  with  respect  to 
ordinary  awards  were  applicible,  and  that,  consequently, 
the  Government  of  Quebec  had  power  to  revoke  the 
appointment  of  Mr.  Day,  and  that  the  award  was  not 
valid  unless  unanimously  concurred  in  by  the  three 
arbitrators. 

The  following  cases  were  cited  by  counsel  for  the 
Province  of  Quebec : — 

Vyniors  Case  (1) ;  Rouse  v.  Meier  (2)  ;  Nichols  v. 
Roe  (S) ;  Balstrode's  Reports,  Hilary  Term,  8th  James  I., 
Orindley  v.  Barker  (4) ;  Hetheringtoa  v.  Robinson  (5) ; 
Winterinr/ham  v.  Robertson  (6) ;  R.  v.  Forrest  (7)  ;  R.  v. 
Hamstall  Rldware  (8) ;  The  Queen  v.  Gippo  (9) ;  I'he 
King  v.  Whitaker  (10);  Blacket  v.  Blizard  (11);  Withnell 
V.  Gartham  (12);  Watson  v.  Duke  of  Northumberland 
(13);  Guthrie  v.  Armstrong  (14);  Re  Turnpike  Road  by 
Chads  Ford  (15);  Ex  parte  Rogers  (16);  Randell  y. 
Thompson  (17). 


(1)  8  R6p.  81  b. 

(2)  L.  R.  6  P.  0.  212. 

(3)  3  My.  &  K.  431. 

(4)  1  B.  &  P.  229. 
\5)  4  M.  &  W.  608. 

(6)  27  L.  J.  Ex.  608. 

(7)  3  T.  R.  38. 

(8)  3  T.  R.  380. 

(17)  1  Q.  B.  D.  748. 


(9)  2  L.  Raymono  1232. 

10)  9  B.  &  0.  648. 

11)  9  B.  &  0.  851. 

12)  6  T,  R.  388. 

13)  11  Vea.  153. 
,14)  5  B.  &  A.  628. 

(15)  5  Binney  (N.  Y.),  481. 

(16)  7  Cowen  (N.  Y.),  526. 
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For  the  Province  of  Ontario  it  w.is  argued  that  the        i**78 
arbitrators  were  commissioners  rather  than  arbitrators  in       In  kk 
the  ordinary  sense  of  the  latter  term  ;  that  having  been     '  qukuko 
appointed  hy  the  three  Governments,  under  an  /.ct  of  -^"b'tuation. 
Parliament,  for  the  purpose  of  discharging  an  important    Argument, 
public  duty  for  which  there  was  no  other  provision,  none 
of  the  Qovertiinents  could  revoke  an  appointment  once 
made  and  that  the  law  with   respect  to  the  power  of 
revocation  and  the  necessity  of  unanimity  was  not  appli- 
cable to  the  case. 

The  following  cases  were  cited  by  counsel  for 
Ontario  : — 

Ex  parte  Ropers  (1) ;  McCready  v.  Giiardumx  of  the 
Poor  (1)  ;  Damon  v.  Gntnby  (:]) ;  Rex  v.  Windham  (4)  ; 
Rex  V.  Beeston  (6) ;  Withnell  v.  Oartham  (6) ;  Rex  v 
Whitakev  (7) ;  Gortis  v.  Kent  IVaterworks  Co.  (8) ;  Wil- 
kinson V.  Malln  (9);  Perry  v.  Shipway  (10);  Grlndley 
v.  Barker  (11);  Wllllamti  v.  Lunenburg  (12);  The  People 
V.  Batchelor  (13) ;  Haroourt  v.  Ramsbottom  (14);  Morse 
V.  Merest  (15) ;  Po^je  v.  Lord  Duncannon  (16). 

Other  ([uestions  in  addition  to  those  above  alludeil  to 
were  discussed,  bearing  upon  the  merits  of  the  award  as 
apparent  on  its  face.  The  point  as  to  the  disqualitication 
of  Mr.  Gray  was  not  pressed. 

In  the  course  of  the  argument  with  reference  to  the 
power  of  revocation  by  the  Governments  appo!  iting  the 
arbitrators,  tlieir  Lordships  made  the  following  remarks: — 

Sir  Montague  Smith  : — 

Nobody  disputes  that  in  an  ordinary  suljmission  to 
arbitration  the  one  party  may  revoke  the  submission,  but 


(1)  7  Co  wen  (N.  Y.)52G. 

(2)  9  Sergeant  &Rawle(Penn.)  95. 

(3)  2  Pickering  (Mass.)  345. 

(4)  1  Cowp.  377.      ; 
(6)  3  T.  R.  592. 

(6)  6  T.  R.  388. 

(7)  9  B.  &  C.  648. 

(8)  7  n.  &  C.  314. 


(9)  2  Tyrwhitt,  644. 

(10)  1  Gifford,  ]. 

(11)  1  B.  &  P.  229. 

(12)  21  Pickering  (Maso.)  76. 

(13)  28  Barbour  (N.  Y.)310. 

(14)  1  J.  &  W.  S05. 
(16)  6  Maddcck,  26. 
(1(1)  9  Sim.  177. 


.1' 


718 


IMUVY  COUNCIL. 


1878 
In  rk 


then  he  is  subject  to  an  action  by  the  other  party  for  so 
loing,  in  wliich  he  would  recover  damages,  and  an  Act 


Ontario  and  ,  .  i  u     •     •  i 

Quebec       was  passed  in  cases  where  submissions  were  made  a  rule 

Arbitkation ■  of  court  that  the  revocation  should  not  be  made  witlifxit 

Sir  MimtH^uf  leave  of  the  jud<^e.     Supposing  they  had  been  appointcH 

—         before  and  the  Act  had  decided  it  and  said  "  these  three 

persons  shall  arbitrate,"  would  you  say  then  that  they 

might  plead  the  revocation. 

"  During  pleasure,"  is  beyond  tlieir  powers.  They  have 
only  to  exercise  their  power  of  appointment;  adding  "dur- 
ing pleasure  "  cannot  make  any  difference. 

The  whole  authority  flows  from  the  person  appointinf^ 
in  the  case  of  an  ordinary  arbitration. 

The  authority  does  not  flow  from  the  donee  of  the 
power  but  from  tho  donor. 

Lord  Cairns  :— 

Supposing  I  sell  you  an  estate,  the  price  to  be  settled 
by  arbitration  by  A.  B.  I  cannot  revoke  that  delegation 
of  power  to  A.  B.  to  settle  the  price  of  the  estate.  Js  not 
this  the  same  thing  ? 

Is  not  this  a  parliamentary  power  by  which  the  Pro- 
vinces surrender  certain  rights  the  one  to  the  other  ?  The 
price  or  certain  items  of  the  price  are  to  be  ascertained 
by  what  is  called  an  arbitration  ;  but  it  was  for  the 
appointment  of  the  machinery  for  the  purpose  of  deter- 
mining the  price.  The  law  is  this,  and  you  may  (juote 
any  number  of  authorities  that  the  death  of  one  of  the 
parlies  would  revoke  an  ordinary  submission  to  arbitra- 
tion but  the  death  of  one  of  the  parties  will  not  revoke 
a  submission  to  arbitration  in  the  case  I  have  put.  If  I 
sell  my  estate,  the  price  to  be  settled  by  one  person  chosen 
by  me  and  another  by  you,  and  the  third  person  chosen 
by  both,  and  I  die,  that  is  quite  as  binding  upon  my 
representative  as  if  I  were  alive. 
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It  is  not  simply  one  to  be  nametl    by  A.  B.,  one  to  bo        i*^^^ 
named  by  C.  D.  and  one  to  be  named  by  E.  F.     They  an*       Is  uk 
named  and  there  is  an  end  ol  it.  (^ikkbc 

it   IS   as  II   their   names  were  inserted  in  the  Act  or         — 
n     i>  i.  Lord  Cairna. 

Parliament.  

Suppose  the  Act  had  said  that  the  sums  were  to  be 
determined  by  three  persons,  one  to  be  chosen  by  the 
Governor-General  of  Canada,  one  by  the  Urst  Lord  of 
the  Treasury  in  England  and  one  by  the  Prime  Minister, 
and  they  have  chosen  and  named  a  person,  such  casual- 
ties as  death  or  incapacity  might  have  to  he  considered 
but  as  regards  the  persons  choosing,  could  they  having 
once  exercised  that  po.ver  afterwards  revoke  the  appoint- 
ment ? 

The  consequence  of  your  (Mr.  Benjamin's)  argument 
is  very  startling — that  it  was  the  intention  of  Parliament 
after  having  provided  this  very  careful  organization  of 
machinery,  to  leave  the  whole  thing  to  the  caprice  of  the 
Provinces  with  regard  to  revocation. 

Suppose  it  ran  in  this  way,  three  persons,  one  to  be 
named  by  the  Government  of  Ontario,  one  to  be 
named  by  the  Government  of  Quebec,  and  one  by  the 
Government  of  Canada,  shall  determine  by  an  assign- 
ment in  writing  how  the  debts,  credits,  liabilities  ard 
assets  of  Upper  and  Lower  Canada  are  to  be  divided  and 
adjusted.  Then  the  three  persons  are  brought  into  exis- 
tence— then  what  is  to  be  done.  Can  those  who  named 
them  terminate  their  appointment  ?  That  is  the  first 
question.     On  v/hat  principle  can  such  a  thing  be  done  ? 

These  persons  when  chosen  were  not  to  be  the  agents, 
that  is  the  principle  of  arbitration,  that  until  an  award  is 
made  the  thing  is  in  fieri,  it  is  a  case  of  principal  and 
agent,  and  the  thing  is  altogether  in  suspense  until  the 
award  is  made.  That  is  the  old  Common  Law  principle, 
that  you  might  terminate  the  agency  at  any  moment  you 
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1878         pleased  hocnuseyou  were  not  Imund  to  go  to  juliitration 
Imt  tlieie  is  no  option  here  about   going  to  arbitration, 
the  thing  nuist  he  done. 

The  Crown  had   no  power  irrespective  of  the  Act  mI' 
Lord  Cairn-.  Parliament  to  name  a  person  to  decide  this  ([uestion. 

Until  arbitrations  were  taken  up  by  Act  of  Parliaintnt 
thnt  which  was  revocable  was  the  submis.sion  because  it 
was  a  question  of  agencj'. 

The  difficulty  is  in  what  way  are  these  different  bfxli.s 
called  here  governments  the  doniini  of  these  arbitrators. 
They  are  to  bring  them  into  existence  not  forpinposos  of 
their  own  but  for  the  purposes  of  the  Act  of  Parlianient, 
but  what  power  had  they  to  annihilate  ? 

Lord  Selborne: — 

The  use  of  the  word  "  arbitration  "  may  mislead. 

Is  it  not  a  fallacy  to  say  that  the  governments  of  these 
three  provinces  are  the  persons  who  refer  the  thing  to 
arbitration  ?  The  Imperial  Legislature  has  referred  it  to 
arbitration,  and  surely  only  the  Imperial  Legislature 
could  revoke  it. 

Supposing  A.  and  B.  agreed  that  a  dispute  between 
them  should  be  decided  by  three  arbitrators  to  be  named 
by  C,  D.  and  E.,  could  C,  D.  and  E.  put  in  that  they  were 
to  have  the  power  of  revoking  the  nomination  ? 

They  have  no  powers  —  the  persons  who  agreed  to  refer 

to  arbitration  would  be  the  sole  tource  of  power,  what 

they  said  would  determine  the  powers.  Of  course  if  they 
named  a  person   who   would  not  take  it  upon  himself 

there  would  be  no  nomination  ;  but  I  cannot  understand 
how  mere  nominators  can  annex  any  condition,  or  re- 
serve to  themselves  any  powers. 

On  the  face  of  it  the  intention  is  to  act  under  the  Act 
of  Parliament  and  to  do  the  thing  which  the  Crown 
ought  to  do.  Surely  the  addition  of  the  words  "  dnriii;^ 
our  Royal  pleasure"  in  the  letters  patent  making  th-; 
appointment  cannot  nullify  that. 
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Upon  the  question  of  the  necessity  for  a  hearing  hy         W8 
all  three  arbitrators  and  a  unanimous  award  by  tlu-ni,       is  ib 
their  Lordships  during  the   argument   intimated    their      Qckbio 
opinions  as  follows  :—  Arbitration. 

Lord  9elbome. 

Lord  Sei.borne  : — 

The  view  which  prevails  thut  unaniuiitv  is  ni'CoNSHry 
when  power  is  given  to  three  persons  does  not  depend 
cm  anything  peculiar  to  arbitrations,  surely  it  would  he 
a  geneial  view,  subjtsct  to  control  either  by  something 
expressed  in  the  instrument  o»'  by  s()iiietliin<4  to  be  col- 
lected from  the  nature  of  the  power  and  the  duty  to  be 
peifonned  under  it.     Would  not  that  be  so  ? 

I  su])poso  it  makes  no  diHerence  whether  they  are 
called  Arbitrators  or  Gomtnissioners. 

Is  not  one  reason  for  the  distinction  tha*^  in  the  public     * 
interest  it  is   necessary   the   thing   should   bo  decided  ? 
Your  (Mr.  Bompas')  argument  Wv)uld  bring  it  to  a  dead 
lock. 


The  Lord  Chancellor  : — 

Suppose  you  have  a  provision  for  reference  to  two  in 
the  nature  of  a  private  arbitiation  and  if  they  do  not 
agree  power  to  appoint  a  third.  That  is  tantamount  to 
saying  that  the  majority  shall  l)ind,  otherwise  wliat  is 
the  object  in  app)ialing  a  third  ? 

Wo  cannot  shut  our  eyes  as  reasonable  men  to  the 
nature  of  this  })articular  case  here,  that  there  weie  two 
bodies  who  were  principally  interested,  Ontario  and 
Quebec,  and  the  third  body  might  l)e  considered  to  hold 
a  sort  of  even  balance  between  them,  at  all  events  not  to 
be  a  partizan  on  <>ne  side  or  the  other,  and  that  with  the 
circumstance  that  there  are  three  referees — three  persons 
to  ascertain  the  particulars  of  these  assets — of  itself  sug- 
gests that  it  is  a  ca>c  where  the  majority  is  to  bind,  does 
not  it  ? 
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Lord  CHirti.'*. 


I  h1i<)u1(1  like  to  take  it  by  .steps  and  to  emk  yoii  (Mr 
Henjiuniii)  how  far  you  carry  your  argument.  I  under- 
stand you  to  say  that  the  three  minds  must  concur.  If 
that  i.s  90  there  is  an  end  of  it,  for  they  did  not  concur 
iK-re.  Supposing,'  you  are  not  light  in  that,  and  suppos- 
iui,'  the  three  assembled  tog<  ther  and  expres.sed  their 
views,  and  two  take  one  view  and  the  third  a  different 
view.  Suppo.se  that  were  valiil  and  suppose  that  were 
th(;  case,  then  what  do  you  say  to  this  ?  The  three  do 
meet,  they  express  their  views,  and  it  turns  out  that  two 
think  one  thing  and  a  third  thinks  the  other.  Suppose 
the  third  says  :  "  I  see  what  is  your  view  is  not  mine  and 
I  will  not  go  any  further  with  you,"  and  therefore  goes 
away  and  does  not  come  back,  and  the  other  two  proceed 
then  formally  to  express,  in  an  instrument  which  they 
sign,  the  view  which  they  have  manifested.  Then  do 
you  say,  supposing  it  to  be  a  case  where  the  majority 
can  bind,  that  one  person,  the  dissentient,  has  it  in  his 
power  to  stop  the  whole  proceeding  by  going  away  under 
that  state  of  circumstances  ? 

If  so,  the  provision  that  the  majority  shall  bind  is 
really  neutralised,  is  destroyed,  because  the  dissentient 
one  may  always  absent  himself  at  the  critical  moment, 
and  so  the  majority  are  paralysed. 

You  cannot  deal  with  it  upon  what  might  happen  in 
the  case  of  a  private  arbitration,  beoau.se,  though  these 
people  are  called  arbitrators  as  was  pointed  out  on  a 
former  occasion,  it  is  merely  because  they  must  have 
some  description.  There  is  a  certain  thing  to  be  done 
under  a  certain  Act  of  Parliament  by  particular  indi- 
viduals named.  If  they  do  anything  more  than  they  are 
authorized  to  do  it  cannot  have  any  possible  effect. 

The  Act  of  Parliament  has  not  used  the  word  umpire, 
but  has  used  the  word  arbitrators.      The   question  is 
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whether  that  meant  nnythin<^  more  than  this,  that  the         '''^S 
division  and  adjustment  of  these  debts,  whatever  they        ^^  "« 

11,1  »  ONT.vmo  AND 

are,  should  be  reierred  to  three  persons— should  be  set-       c^lkuiic 

,,      ,    ,         ,,  AltBITIlATIO!!. 

tied  by  tiiree  persons,  — 

Ijorrt  CiurnM. 

If  your  (Mr.  Bompas')  argument  (that  all  three  must 
be  present  at  the  hearing)  is  right  you  must  say  at  once 
they  must  be  unanimous,  V)ecause  the  one  in  the  minor- 
ity is  master  of  the  situation  if  lie  simply  takes  his  hat 
and  walks  out  of  the  room. 


My  observation  is  this,  that  if  your  view  of  the  actual 
bodily  presence  being  necessary  under  tn  circumstances 
is  correct,  it  would  bo  just  as  easy  tc  hay  at  once  the 
three  persons  must  be  unanimous  if ;  uyone  witb^'tawing 
his  bodily  presence  puts  an  end  to  the  arbitration. 

It  is  as  plain  as  anything  can  bo  on  the  face  of  the 
documents  that  what  happened  was  thid.  Mr.  Day 
attended  till  a  decision  was  come  to— not  for- 
mulated in  the  shape  of  any  official  docura<mt,  but  vhich 
clearly  expressed  the  opinion  of  these  who  camo  to  it,  a 
decision  from  which  he  dili'ered.  He  arguel  that  he 
could  not  consent  to  remain  in  a  minority  of  one  and 
therefore  he  said,  "As  there  is  no  longtn-  any  chance  of 
convincing  my  colleagues,  I  will  bring  another  modus 
operandi  to  bear  upon  them.  I  shall  leave  them  and 
resign  my  office,  and  that.  I  think,  will  paralyse  tiieir 
action.  The  thing  was  done  in  the  most  candid  and 
frank  way. 

At  the  conclusion  of  the  argument  the  Lord  Chancellor 
said  "  Their  Lordships  will  submit  their  humble  advice 
in  this  case  to  Her  Jlajesty." 
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1878  On  the  11th  of  March,  1878,  the  Judicial  Committee 

In  iiK       of  the  Privy  Council  reported  to  Her  Majesty  that  : 
Ontario  AND 
QoKBKo  "  1.  jrihn  Hamilton  Gray  had  not  become  disc,ualified 

—        to  act  as  arbitrator. 

"  2.  That  after  a  hearing  before  the  three  arbitrators, 
two  of  them  could  legally  render  a  decision  or  award, 
and  could  do  so  in  the  absence  of  the  third  absenting 
himself  under  the  circumstances  stated. 

"3.  That  after  the  subsequent  ex  parte  hearing  before 
two  arbitrators,  in  the  absence  of  the  third  then  two 
could  lejjallv  render  a  decision. 

"  4.  That  the  arbitrator  appointed  by  Quebec  had  not 
the  riglit  to  resign  and  the  Government  of  Quebec  had 
not  the  right  to  accept  his  resignation  and  to  revoke  his 
appointment,  and  that  such  resignation  and  revocation 
were  not  effectual  and  valid. 

"  5.  That  after  one  of  the  arbitrators  had  so  affected  to 
resign  his  office  and  his  resignation  had  been  so  accepted 
and  his  authority  had  been  ^so  affected  to  be  revoked  the 
remaining  two  could  legally  proceed  to  hear  the  case  and 
to  make  a  final  award. 

"  G.  That  so  far  as  regards  any  objection  made  to  the 
award  in  tliesi)ccial  case  the  award  of  the  3rd  September, 
IiSTO,  is  valid  (save  as  affected  by  the  Dominion  Act 
therein  set  firtii). 
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ACT  OF   PRO'  INCIAr.  LK  US- 
LATURE-Teat  of  validity  of     .     i.  351 
See  FaoviNCiAL  Lkgislatuiik.s,  3. 

AI)>tlXI,STRATlON  OF  JUS- 
TICE-Jurors    .     .     .     .     ii.  644,  G53,    >i. 

See  CniMiNAL  Law,  'J,  10. 

Appointment  of  Magistrates.        .     . 

See  JrsTicKS  of  the  Peace. 

ALGOMA  —  CommisBion  of  Oyer 
and  Terminer  t<>  District  Judge— Power 
to  issue i.  722 

See  Pkkuoqativk  ok  Cuown,  1. 
APPEAL— The  rule  of  the  Judicial 
Oommittee  is  not  to  grant  leave  to  ap- 
peal in  criminal  case^  except  where 
some  clear  de|>arture  from  the  requirf^- 
ments  of  juBtice  is  alleged  to  have  taken 
place.       Hid   v.    The  Queen*— P.  C.  iv.  1. 

2.  An  Act  of  the  Ontan(»  Legislature 
provideB  that  in  certain  ca8e&  no  .\ppeal 
■hall  lie  to  the  Supreme  Court  of  Can- 
ads  without  special  leave :  Held,  that 
this  enactment  is  not  V)inding  on  the 
Supreme  Court.  — (^larkxon  v.  Ryun  — 
Supreme  Ct.  Can iv.  439 

Education     ........     i.  810 

Set  Dknominational  Schools,  1. 
Royal  Prerogative  as  to  ad"iitting. 
i.  252  ;  ii.   1 

Set  Bankhuptoy  ano  Inbolvknot,  2. 
Prerooativk  of  Ckown,  2. 

Special  Tieave i.  168 

Sec  Phovincial  Coirts. 

Trial  for  felony i.      67 

See  Phovinciai,  Leuislatukks.  1. 
ARBITRATION  -The  British 
North  America  Act  provided  (-^ect.  142) 
that  "  the  division  and  adjuMtmont  of 

*S*th\  Vict.,  V.  43{Uom.l 
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the  dt^bti",  cri  dits,  liabilitifg,  properties 
and  assets  of  Upper  Canada  and  Lower 
Canada  shall  be  reft-rred  to  the  arbitia- 
Hieiit  of  three  arbitrators,  one  chosen 
by  the  (jovernnifnt  of  Ontario,  one  by 
the  iJovernmenc  of  (Quebec  and  one  by 
the  (iovernmi-nt  of  Canafla  ;  and  the 
electi(m  of  tlie  aibitrators  shall  not  be 
made  until  the  Parliament  of  Canada 
and  the  L«'giNlatures  of  Ontario  and 
Quebec  have  met ;  and  the  arbitrator 
chosen  by  the  (Jovernmeni  of  Canada 
shall  not  be  a  resident  either  in  Ontario 
or  Quebec  :"  Held,  that  no  appoint- 
ment once  made  under  this  provision 
could  afterwards  be  revoked  by  the 
Government  by  whom  it  was  made  and 
that  a  majority  of  the  arbitrators  could 
continue  the  proceedings  and  make  a 
valid  award  notwithstanding  the  ab- 
sence of  the  third  arbitrator,  who  had 
affected  to  rt!8ign,  and  an  attempted 
revocation  of  hiit  apj)  intnient  by  the 
Government  ai>piiiiiting  him.  In  the 
matter  of  an  Arbitration  and  Awardbt- 
tween  the  Province  o'  Ontario  and  the 
Province  of  Quebec— V.  C.   .     .     .     iv.  712 

ASSE.SSMENT.-Income     of    Do- 
minion Officer i.  592 

See  Taxatiom,  3. 

Indian    Lands i.  8S1 

See  Indian  Lands,  1. 

ASSURANCE  POLICIES -Power 
to  tax i.  1 17 

.See  TAXATio>f,  2. 

Regulation  of i.  20S 

See  TuADK  and  Commkhck,  1, 
ATTORNEY-(^ENERAL.  —  The 
Attornuy-Geiieral  of  the  Province  is  the 
officer  of  the  Crown  who  i^'  considered 
OH  present  in  the  Courts  of  the  Prov- 
ince to  assurt  the  rights  of  the  Crown, 
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and  of  tho8e  who  are  under  its  pro- 
teotion.  The  Attorney- General  of  the 
Province,  and  not  the  Attorney-Gen- 
eral of  the  Dominion,  is  the  proper 
party  to  file  an  information  where  the 
complaint  is  not  of  an  injury  to  prop- 
erty vented  in  the  Crown  as  repreaent- 
inK  the  Government  of  the  Dominion, 
but  of  a  violation  of  the  rights  of  the 
public  of  the  Province,  even  though 
such  rights  are  created  by  an  Act  of 
the  Parliament  of  the  Dominion.  The 
Attorney-General  of  the  Province  is 
the  proper  person  to  file  an  informa- 
tion in  respect  of  a  nuifiance  caused  by 
interference  with  a  railway.  Though 
the  power  of  making  criminal  laws  is 
vested  in  the  Dominion  Parliament, 
the  Attorney- General  of  the  Province 
is  the  proper  officer  to  enfoice  those 
lawi  by  prosecution  in  the  Queen's 
Courts  of  justice  in  the  Province. — At- 
torney-Oeneral  v.  Niapara  Falls  Inter- 
naticnal  Bridge  Co.— Chy.,  Out.    .     i.  813 

2.  An  Act  of  the  Dominion  Parlia- 
ment incorporating  a  company  for  the 
purpose  of  constructing  a  bridge  across 
the  Niagara  River  from  Canada  to  the 
United  States,  directed  that  the  bridge 
should  be  "  as  well  for  the  passage  of 
persons  on  foot,  and  in  carriageo,  and 
otherwise,  as  for  the  passage  of  railway 
trams."  The  bridge  was  completed  for 
railway  purposes  only,  and  the  time 
limited  by  tnn  charter  for  completing 
the  work  having  elapsed,  an  informa- 
tion was  filed  in  the  name  of  the  At- 
torney-General of  Ontario,  seeking  to 
enforce  the  terms  of  the  charter,  or  for 
the  removal  of  the  bridge  as  a  nuis- 
ance :  ffeld,  by  the  Court  of  Appeal, 
reversing  the  decision  of  Spragge,  C, 
that  the  bridge  as  constructed  not  being 
a  public  nuisance  the  Attorney-General 
of  Ontario  was  not  the  proper  officer  lo 
file  the  infoTm^tion. —AttorneyOeneral 
V.  International  Bridge  Co. — C.  A., 
Ont ii.  559 

Proceedings  to  set  aside  Patent,    lii.  341 
Sae  Patent  of  Invention,  1. 

Costs  of       iy.  370 

See  Navioation  and  Shipping,  7. 

BANKRUPTCY  AND  INSOL- 
VENCY.—The  Act  of  the  Legislature 
of  Quebec  (33  Vict.,  c.  58)  for  the  relief 
of  the  api)ellant  society  then  (as  ap- 
peared on  the  face  of  the  Act)  in  a 
State  of  extreme  financial  embarrass- 
ment is  within  the  legislative  capacity 
of  that  legislature.  The  Act  was  held 
to  relate  to  a  matter  of  a  "  merely  local 
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or  private  nature  in  the  Province," 
which  by  the  92nd  section  of  the  B,  N. 
A.  Act,  1867,  is  assigned  to  the  ex- 
clusive competency  of  the  Provincial 
Legislature ;  and  not  to  fall  within  the 
category  of  bankruptcy  and  insolvency, 
or  any  other  class  of  subjects  by  the 
91  st  section  of  the  B.  N.  A.  Act  re- 
solved for  the  exclusive  legislative 
authorit>  of  the  Parliament  t)f  Can- 
ada.—i/'f/mon  St.  Jacqutu  de  Mun- 
treat  v.  Belisle.—V.  C i.    63 

2.  The  B.  N.  A.  Act,  1867,  sect.  91, 
in  assigning  to  the  ominion  Parlia- 
ment tiie  subjec'  A  bankruptcy  and 
insolvency,  conferred  on  it  legislative 
power  to  interfere  with  property,  civil 
rights  and  procedure  within  the  Prov- 
inces, so  far  as  these  inight  be  affected 
by  a  general  law  relatingto  those  sub- 
jects :  consequently  the  Dominion  Kn- 
actment,  40  Vict.  c.  41,  s.  38,  providing 
that  the  judgment  of  the  Court  of  Ap- 
peal m  matters  of  insolvency  should  be 
final,  t.  e.,  not  subject  to  the  appeal  as 
of  right  to  Her  Majesty  in  Council,  al- 
lowed by  the  Lower  Canada  Civil  Pro- 
cedure Code,  Art.  1178,  is  within  the 
competence  of  the  Dominion  Parlia- 
ment and  does  nut  infringe  the  ex- 
clusive powers  given  to  the  Provincial 
Legislatures  by  sect.  92  of  the  Imperial 
Statute ;  nor  does  it  infringe  the 
Queen's  prerogative,  for  it  only  liuiiti 
the  right  of  appeal  as  given  by  the 
Code.  The  section  according  to  the 
true  construction  of  the  word  "final  " 
therein,  excludes  appeals  to  Her  Ma- 
jesty, but  contains  no  words  which 
purport  to  derogate  from  the  preroga- 
tive of  the  Queen  to  allow  such  appeals 
as  an  act  of  grace.  It,  therefore,  (Joes 
not  interfere  with  the  prerofrutive  of  the 
Crown  ;  and,  quoere,  what  powers  may 
be  possef^sed  by  tne  Parliament  of 
Canada  so  to  6.0.—  Cuvillier  v.  Aylwin, 
2  Knapp's  P.  C.  0.  72,  reviewed.  — 
Cuthing  v.  Dupuy.—P.  C.      .     .     .    i.  262 

3.  Sect.  50  of  the  Insolvent  Act  of 
1869,  which  provided  that  claims  by 
and  against  assignees  in  insolvency 
might  be  disposed  of  by  the  Judge  of 
the  County  Court  or  by  the  County 
Court  on  petition,  and  not  by  any  suit, 
attachment,  opposition,  seizure  or  other 
proceeding  whatever,  was  held  not  to  be 
beyond  the  power  of  the  Dominion  Par- 
liament, becaase  the  right  to  legislate 
on  the  subject  of  bankruptcy  and  in- 
solvency belongs  exclusively  to  that 
Parliament,  and  because  at  the  passing 
of  the  B.  N.  A.  Act  there  was  a  system 
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of  proceeding  in  inaolvency  in  fi)rce  in 
the  former  Provinces  of  Upper  and 
Lower  Canada  very  similar  to  the  onu 
•Btablished  by  the  Act  of  1869. -CVo»/.- 
6«>v.  yac*«oj».-y.  B.,Ont.    .     .     .     i.  685 

4.  An  Actof  the  Dominion  assuming,' 
to  provide  for  the  liqn  dation  of  all 
buildinf?  sooietieB  in  the  Pr)vince  of 
Quebec,  whether  solvent  or  not  was 
held  to  be  beyond  the  competence  of 
the  Dominion  Parliament.— ifcCTana- 
ffhan  V.  St.  Ann's  Mutmd  ISuilding  So- 
eiety.-Q.  R.,  Quebec ii.  287 

6.  An  official  asuigne''.  or  his  ajrent, 
acting  under  an  Insolvent  Act  of  the 
Parli.araent  of  Canada,  can  sell  by  auc- 
tion the  goods  of  a  bankrupt  without 
taking  out  a  license  theiofor  ;  and  this 
right  cannot  be  reftiicre  I  by  a  provin- 
cial enactment.  The  Q  lebec  License 
Act,  1870,  in  so  far  as  ii  seeks  to  im- 
pose a  tax  on  the  Kuni  realized  from  the 
■ale  of  an  insolvent's  etfects  when  made 
under  the  Insolvent  Act  of  1869,  32-33 
Vict.  c.  16,  and  to  restrain  the  powers 
of  ansi^nees  in  putting  that  Act  in 
operation  is  invalid.— Cot^  v.  Watson. 
— Suj)erior  Ct, ,  Quebec ii.  343 

6.  Sect.  5!)  of  the  l)omini'>n  ln"ol- 
vent  Act  of  1869  piovided  that  no  lien 
or  privilege  upon  the  property  of  an 
insolvent  bhould  be  created  for  a  judg- 
ment debt  by  the  issue  or  delivery  to 
the  Hlieriff  of  an  execution,  or  by  levy- 
ing upon  or  seizing  thereunder  the 
effects  or  estate  of  an  insolvent,  if.  be- 
fore the  payment  o\er  to  tlie  plaintiff 
of  the  moneys  levied,  the  estate  of  the 
debtor  had  been  a-isigned  or  placed  in 
liquidation  under  that  Act :  Held,  to 
be  within  the  competence  of  the  Do- 
minion P.'irliament. -A'/nne*/  v.  Dud- 
f?ion.— Supreme  Ct.,  N.  S.    .     .     .     ii.  412 

7.  An  Act  whif.h  provides  for  the  ex- 
amination of  a  debtor  before  a  Judge, 
and  which  authorises  the  Judge  to 
grant  the  debtor  a  discharge  from  gaol 
or  the  limits  as  to  the  suit  for  which  he 
was  confined,  on  proof  that  he  is  un- 
able to  pay  his  debts,  and  that  he  has 
made  no  fraudulent  transfer  or  undue 
preference,  is  an  Insolvent  Act  which 
a  Provincial  Legislature  has  no  power 
to  pass,  since  the  B.  N.  A.  Act  came 
into  force,  ard  the  assent  f)f  tlio  Gov- 
ernor-* iener.al  does  not  make  such  an 
enactmont  valid.  —  The  Queen  v.  Chand 
Jer.- Supreme  Ct.,  N.  B.      .     .     .     ii.  421 

8.  The  Legislature  of  New  Bruns- 
wick, prior  to  the  union,  passed  an  Act 
extending  the  gaol  limits  Thi^  Act 
WM  not  to  come  into  operation  until 
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April  1st,  1868,  and  before  that  date 
but  after  the  union,  it  was  repealed  by 
a  subsequent  enactment :  Hild,  that 
the  subject  of  gaol  limits  does  not  so  re- 
late to  insolvency  as  i,o  make  the  re- 
pealing Act  ultra  vires.  -  McAlmony, 
Pjne.-SupremeCt.,  N.B.     .     .     .     ii.  487 

9.  An  Act  of  the  Legislature  of  New 
Brunswick,  alxjlishing  imprisonment 
for  debt,  was  held  not  to  be  ultra  vires 
as  respects  a  party  not  shewn  to  be  a 
trader  or  subject  to  the  Dominion  In- 
solvent Act— <4rm.t(r)rK/v.  XfcOutchin, 
—Supreme  Ct.,  N.  B ii.  494 

10.  An  Act  of  the  Legislature  of  New 
Brunswick,  providing  that  as  against 
the  assisrnee  of  the  grant  )r  undtr  any 
law  relating  to  in'^olvency,  abill  of  sale 
should  only  take  effect  from  the  timeof 
the  filing  thereof,  was  held  to  be  within 
the  competence  of  the  legislature.— /n 

re  De  IVft^-r.— Supreme  Ct.,  N.B.    .  ii.  652 

11.  The  Dominion  Parliament  by  its 
Insolvent  Act  of  1875,  enacted  that  any 
person  who  purchased  goods  on  credit, 
knowing  or  believing  himself  to  be  un- 
able t:>  irieet  his  ensragements,  and  con- 
cealing the  fact  with  intent  to  defraud, 
and  who  does  not  afterwards  pay  the 
debt,  shall  be  held  guilt]  of  a  fraud  and 
be  liable  to  impriso  nraent  for  two  years 
unless  the  debt  and  costs  are  sooner 
paid,  provided  that  in  th.*  suit  for  the 
recovery  of  the  debt,  the  defendant  is 
charged  with  the  fraud  and  declared 
guilty  of  it  by  the  judgment  rendered 
in  the  suit.  The  plaintiff  sued  for  goodi 
sold  and  delivered  to  the  defendant;, 
who  afterwards  became  insolvent  under 
the  Act,  and  charged  them  with  fraud 
in  the  terms  of  the  Act :  Held,  by  a 
majority  of  the  Judges  of  the  Common 
Pleas,  by  two  Judges  of  the  Court  of 
Appeal,  and  by  thre>-  Judges  of  the 
Supreme  Court  (the  other  three  giving 
no  opinion  on  thi.s  point),  that  the  en- 
actinetit  is  within  the  couipetence  of 
the  Dominion  Parliament.  —  Peek  v. 
.Shielas.-G.A.  Out iii.  266 

12.  An  Act  of  the  Nova  Scotia  Leg- 
islature for  facilitating  arrangements 
between  railway  companies  .and  their 
creditors,  provided  that  a  company 
might  propose  a  scheme  of  arrangement 
betvN'een  the  company  and  its  creditors 
and  fil'<  the  same  in  Court  and  that 
there.ifter  the  Court  might,  on  applica- 
tion by  the  company,  restrain  any  ac- 
tion ag.ainst  the  company  on  such  terms 
as  the  Court  mii^ht  think  fit.  The  Act 
also  provided  that  notice  of  filing  the 
scheme  ohould  be  published,  and  that 
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thereafter  no  cxHeution,  attachment,  or 
other  jirocesa  nguiitrt  tlie  iiropcrty  of 
the  coiniiuiiy,  Hliould  be  avaihible  or  bo 
enforcea  without  have  of  the  Court  : 
Heldf  by  Kiuhie,  .1.,  that  tlie  above 
proviBiouH  related  to  bankruptcy  aiul 
itBolvency,  ai^d  wtre  in  exccsH  of  the 
powers  veblt'd  in  a  Trovinciiil  LegiHla- 
ture. — Mvrd'ich  v.  W iivhorA-  ATnap'ilis 
/iarVM'ay  Co.  — Muprcnie  Ct.,  N.K.  .    iii    SIW 

13.  By  an  Act  of  the  l.cgi^hiture  of 
Nova  Scotia,  p^ovi^i.  n  wns  made  for 
the  winding  u|)  of  (jonipniiibH  in  Ktnerul, 
where  a  reuobition  to  tliat  effect  was 
pasBed  by  the  company,  or  where  the 
Court  BO  ordertd  at  the  instance  of  a 
contributor,  on  itn  beiiiK  m^de  to  appear 
that  such  ordnr  waH  just  and  equitable. 
The  Act  coulii  be  enforced  although  no 
debts  were  due  by  the  conijiany,  but 
could  not  be  ealltd  into  operation  by  a 
creditor:  Hdd,  that  tl.'e  Ait  did  not 
partake  of  the  character  of  iin  insolvent 
law,  and  waH  within  the  legii-ltttive  au- 
thority of  a  Provincial  Ltgislature.  —In 
re  The  Wallace  Jlucstis  Gr<y  istone  Co. 
—Supremo  Ct.,  IS  S iii.  374 

14.  Under  the  provisions  of  an  Act 
of  the  LegiHlatm-e  of  Nova  Scotia,  "  to 
facilitate  arrangements  between  rail- 
way companies  and  their  creditois,  ' 
the  VVind.i(  r  &  Annapoli.s  Huiiway 
Company  proposed  an  arrangement 
whereby  the  .so-called  B debenture  stock 
of  the  company  then  bearing  interest  at 
the  rate  of  6  per  cent  was  "  abrogated 
and  determined,"  and  in  lieu  thereof 
the  holders  of  said  stock  were  to  re- 
ceive allotments  of  new  htocks  thereby 
created,  bea!  mg  lower  late.-i of  interest, 
and  otherwise  iliffering  from  the  stock 
for  which  thf-y  we  e substituted:  Hdd, 
(Weatherbe,  J.,  dissenting),  that  t»o 
much  of  the  Act  as  was  necessary  to  the 
confirmation  of  the  proposed  scheme 
was  within  the  legislative  authority  of 
the  Legislatuie  of  Nova  Scotia. —^e 
Windsor  it  Annapolii  /JaiYu'ai/.— Su- 
preme Ct.,  N.  S iii.  387 

15.  The  Dominion  Parliament,  under 
it9  jurisdiction  as  U>  bankruptcy  and 
insolvency,  has  authority  to  provide 
for  the  compulsory  liquidation  or  wind- 
ing up  of  a  company  incorporated  by  a 
Provincial  Lej;it*lar,nre.  —  Shoolbrcd  v. 
CiarJte.— Supremo  Ct.,  Can.      .     .     iv.  459 

16.  The  Dominion  Parliament,  uud>T 
its  jurifdiction  as  to  bankruptcy  and 
insolvency,  has  auth  rity  to  provide  for 
the  compul^ory  liquid. ition  or  winding 
up  of  a  conipat\y  luotirpurated  under  a 


statute  of  the  Imperial  Parliament.-- 
Allen  v.  Hanson. 


Siipren.e  Ct.,  Can. 


17.  There  being  no  Mtatuteof  the  Do- 
minion  on  bankrni.tcy  and  msulvenfy, 
an  Act  was  passed  hy  the  Ontario  J.og'- 
islature  for  the  piiri)oi-e  of  enabling  in- 
solvi  lit  debtoiH  to  plucu  their  crediiors 
on  an  equal  footing,  but  not  relieving 
the  debtor  from  arrest  or  interfciing 
with  his  cfcer-acquired  property:  //i/i/, 
by  Burton  and  Patteraon,  .J J.  A.', 
{.ftiriiiiiig  'in  this  jxiiiit  the  judgments 
(  f  theCi'XirtKbe!ow(Ha^arty,  C  J., and 
tl^lcr,  J.  A.,  ditstntii  t),  that  the  Pro- 
vincial Act  was  intra  vires.— CVar/tson 
V.  Ontario  Bank  ;  Eduar  v.  Ventral 
Bank. —G. A.,  Out,         \     .     •    .     iv. 

18.  The  l>oniinioii  Parliament  pro- 
vided that  Insurance  C(!iiii>anies  di,ing 
busine-B  in  C;»nada  should  make  a  de- 
posit with  the  Minister  of  finance  fur 
the  security  of  Canadiaii  policy  holders: 
Held,  that  this  Ip^ixlation  was  v.ilid, 
and  that  the  Canadiaii  )io]icy  holders 
of  an  insjlvent  company  were  entitled 
to  adi^tributicn  of  the  deposit,  altlioueh 
proceedings  for  the  winding  up  of  the 
company  were  pending  in  the  Knglish 
courts.— itc  Briton  Mfdieal  and  Gen- 
eral Life   Association  (Limited).— Ch. 

.     .    iv. 
.     .     ii. 
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D.,  Ont 
Imprisonment  of  debtor 
Hcc  CiiT.MiNAL  Law,  7. 

BANKS  ANO  BANKING.  - 
Transfer  of  warehouse  receipts  .     .     i.  828 

-SVc  Bills  ok  Ladino,  2. 
Taxation  of  Dominion  Notes         iii.  377 

See  Taxation,  5. 
Taxation  of  banks iv.      7 

See  Taxation,  6. 

BIGAMY.— Second  marriage  con- 
tracted abroad iv. 

See  CuiMiNAL  Law,  13. 

BILLS  OF  LADING  AND  WARE- 
HOUSK  RKCKIPTS— A  Provincial 
Act  to  the  effect  that  all  rights  of  suit 
should  pass  to  the  consignee  of  goods 
named  in  any  bill  of  lading,  or  to  the  en- 
dorsee thereof,  to  whom  the  property  in 
the  goods  should  be  transferred  by  such 
consignment  or  endorBement,  and  that 
every  such  instrument  representing 
goods  to  have  been  shipped  should,  ia 
the  hands  of  a  consignee  or  endorsee 
for  valu'',  be  conclusive  evidence  of 
shipment  as  agauist  the  person  signing 
the   instrument,   was  held   not  to  ba 
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beyond  the  powers  of  the  Provincial 
Legislature  am  being  an  interference 
with  trade  and  commerce. — Beard  v. 
Steele.— q.V..,i)nt i.  «83 

2,  The  Dominion  Parliament  haa 
pow*r  to  legi.shttt!  with  rehpei  t  to  pro- 
perty and  civil  rights,  so  far  as  neces- 
sary for  tiiH  exercme  of  itH  jtirii'diction 
over  the  subjects  assigned  t  >  it  by  the 
B.N.A,  Act.  l»er  H|)ragpe,  C.  :  The 
Dominion  Act,  34  Vict.  c.  5,  s.  40, 
which  authorizes  the  transfer  of  warfi- 
house  receipts  to  banks  by  direct 
endorsement,  is  within  the  powers 
assigned  to  the  Odminion  Parhamenk 
and  is  valid.-  Smith  v.  The  Mcrchatitu' 
£anA«-Chy.,  Onfc i.  828 

BREWKKS.- Licenses,   i.  414;  iv.  334 
See  LiCKNHKS,  1,  0. 

CANADA. -Eleeiion  Law    .     .    ii.  332 

StC  El.KCTlONSTO  PaULIAMENT. 

Legislation  res|iecting  Statutes  of  old 
Parliament  of  Canada i.  361 

See  LEOiai.ATUKKS  ov  Ontario  and 

CJL'UBEC. 

Statutes. 
See  StatMks. 

CANADA  TEMI'KRANCE  ACT, 
1878. — Power  of  Dominion  Parliament 
to  enact.      ...         ii.    12 

See  Intoxicating  Liquorb.  1 
Appintment  of  cflficers  to  enforce.  ;v.  683 
Sec  Intoxicating  LiqU'jus,  10. 

CIVIL  RIGHTS.     Penalties.  .    ii    297 
See  CiUMiNAL  Law,  4. 

Property  and  Civil  Rights. 
See  Propbrtt  and  Civil  Rights. 

COMMISSIONS.- -Enquiry.      .     i.  789 
.    See  CouNTT  Court  Tudgk. 

Oyer  and  Terminer i.  722 

See  Pkkkooativk  or  Crown,  1. 

COMPANIES. -The  Dominion  Par- 
liament has  no  power  to  incorporate  an 
association  for  the  purpose  of  buying, 
leasing  and  selling  landed  property 
and  buildings,  the  operations  of  a 
society  for  such  purpose  affecting  exclu- 
sively property  and  civil  rights  within 
the  Province  where  they  are  carried  on  ; 
and  therefore  the  Act  37  Vict.  c.  103, 
incorporating  the  Colonial  Building 
and  Investment  Association  for  such 
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objects,  was  held  fo  b"  ultr.i  vi.es, 
though  power  was  fiven  by  .-aid  Act 
to  carry  on  operations  ihrouuhuut  the 
Dominion.  Nlonk,  .T.,  dii^senting. — 
Lorann  r  v.  i'dlonial  lluildituj  and  In- 
vestment Agsoeiation.-i^  \i,  Qu<'bec. 
ii.  a75 

2.  Held,  that  Canadian  Act,  37  Vict, 
c.  103,  which  created  a,  curporation  with 
power  to  carry  on  ceitiin  detitiite  kinds 
<if  busino.«8  within  the  Domini  )n,  was 
within  the  legislative  competence  of 
the  Dominion  Purliainent.  The  f.'.ct 
that  the  corporation  chose  to  uhHm" 
the  exercif-e  of  its  powers  to  on'.'  I'ro- 
vince,  and  to  local  and  provincial 
objects,  did  Dot  affect  its  !<tatUH  at  a 
corporation,  or  operate  to  render  its 
original  iiicoroorati.m  illegal  as  ultra 
vires  of  tlio  naid  Parliament  :  Held, 
further,  tlint  the  corporation  could 
not  be  i>roliibitel  generally  from  act- 
ing as  such  within  the  Province  ;  nor 
could  it  be  restrai  ned  from  doi  ng  speci  ti- 
ed acts  in  violation  of  the  pi  ovincial  law 
V  on  a  fifctition  tiot  directed  amtadapt- 
ea  to  that  purpose.  —Loranyer  v.  Colo- 
nial Building  and  Investment  Associa- 
tion, reversed. — O'^lonial  Building  and 
Investment  Association  v.  Attorney  Oen- 
eralof  Quebec— I'.G iii.  118 

ii.  A  company  incorporated  by  a  Pro- 
vincial Legislature  for  the  business  of 
insurance  possesses  the  same  capacity 
and  franchises  within  the  jurisdiction 
creating  it  as  a  ci>nipatiy  incorporated 
by  the  imperial  or  Dominicm  Parlia- 
ment-i ;  and  may  enter  into  contract"! 
outside  the  Province  wherever  such 
contracts  are  recognized  by  comity  or 
otherwise.  The  term  "  Provincial  ob- 
jects "  in  the  B.  N.  A.  Act  refers  to 
local  objects  within  a  Province,  ia  con- 
tradistinction to  objects  which  are  com- 
mon to  all  Provinces  in  their  collective 
or  Dominion  quality. — Clarke  v.  Union 
Fire  Insurance  t/o.  — Master's  Office, 
Ont iii.  336 

L'oense  to  hold  lands   .    .     .     .    iv.  701 
See  Mortmain. 

CONTRACTS -Regulation  of.  .    i.  265 

See  TriAOK  and  Gommbrck,  1. 

COPYRIGHT.— «ifir/ie  to  lemslatean 
(•)]— The  B.  N.  A.  Art  was  n.  t  intend- 
ed to  cnrtad  the  paramount  authority 


•This  decision  wag  reversed  liy  the  Court  of  Appeal,  8  A.  I!.  \U.  o'l  other  grounds  but  tin-  decision 
of  the  Court  of  Ap|)eal  wps  eubstqu.  ntly  reversed  by  the  Supruiiio  Court,  8  Can.  S.  C.  K.  512.  In  tha 
Court  of  Appeal,  Armour,  J.,  held  that  the  provision  in  question  was  inv.i!id,  while  iu  iho  duprem* 
Ceurt,  Fou'nier,  Henry  irnd  Taschoreau,  JJ.,  held  the  contrary. 
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of  the  Inii)eri;kl  I'ar'iainitnt  as  reH[)ect8 
any  of  the  matters  aHHigned  by  the  Act 
tothe  exclusive  jiiriHdictinn  of  the  Do- 
minion Farliament,  or  of  the  Provincial 
Leffinlatures.  All  thnt  the  B.  N.  A. 
Act  intended  to  effect  by  sect  91,  eub- 
eect.  23,  as  to  copyright,  was  to  place 
the  right  of  dealing'  with  colonial  copy- 
right within  the  Dominion  under  the 
exclusive  control  of  the  Parliament  of 
Canada,  as  cliptingiiiBhed  from  the  Pro- 
vincial Legislatures,  in  the  same  way 
as  the  Act  haw  trannferred  the  power 
to  deal  with  bankiuf;,  bankruptcy  and 
insolvency,  and  other  Bpecitied  sub- 
jects, from  th«  Provincial  LegiBlatures, 
and  placed  them  under  the  exclusive 
jurisdiction  and  control  of  the  Domin- 
ion. The  Parliamfrut  of  the  Dominion 
has  no  greater  power  to  deal  with  tiin 
subject  of  copyright  than  was  possesMed 
by  Provincial  LegiHlatures  prior  to  con- 
federation. The  Iii'perial  Copyright 
Act,  5  &  6  Vict.  c.  45,  was  in  force  in 
Canada  at  the  time  of  confederation, 
and  IS  in  f»rce  in  Canada  still.  It  is 
not  affected  by  the  Canadian  Copy- 
right Act  of  1876,  which  Act  is  also  in 
force.— SOT«7ea  v.  Bdford—C  A.,  Ont.  i. 

COSTS iv 

See  llAViGATroN  and  Shipping,  7. 

COUNTY  COURT  JUDGK-By 
the  B.  N.  A.  Act,  18B7,  sect.  96,  the  Gov- 
ernor-General is  authorized  to  appoint 
the  Judges  of  the  County  Courts,  and 
the  Provincial  Legicilature  of  Ontario 
had  no  power  to  tiaas  an  Act  authorizing 
the  removal  of  Ciunty  Court  Judges  by 
the  Lieutenant-Governor  for  incapacity 
or  misbehaviour  and  had  not  power  to 
pass  an  Act  abolishing  the  Court  of 
Impeachment,  which  existed  in  Cana- 
da before  the  B.  N.  A  Act,  for  the 
trial  of  charges  against  County  Court 
Judges.  A  County  Court  Judge  may 
be  removed  by  the  Governor- General 
in  Council,  under  the  Imperial  Act, 
22  Geo.  III.  c.  75,  but  there  is  no  pow- 
er under  that  Act,  or  the  Con.  Stat.  C. 
c.  13,  or  undt-r  the  Common  Law,  to 
issue  a  commission  fi>r  a  preliminary 
enquiry  under  oath  with  respect  to  such 
charges.— iJc  5^utV?r— Q.  B.,  Ont.     .  i. 

Power  to  confer  jurisdiction  on. 

ii.  ()(>5 ;  iii. 
See  Judges,  2,  3. 
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319 


COURTS.- 

Constitution  of.     ...     ii.  602,  653,  n. 

See  Ckiminal  Law,  8,  10. 
Power  to  conhtitute.  .    .    i.  557  ;  iv.  618 

See  Maritime  Court. 

Patent  of  Invk,ntion,  2. 
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Power  to  imiMise  duties  on.  i.  16H  ; 

ii.  378  ;  iv!  288 
See  Protincial  Couht.s. 

Navigation  and  Shipping,  3. 
Imperial  Court. 

CRIMINAL  L.\W.-An  informa- 
tion under  an  Ontario  Actfor  soiling  in- 
toxicatingliquorsonStinilay  was  held  to 
besofarachrvrgp  of  acrimiiial  cliaricter 
that  the  defendant  could  not,  be  cnm- 
pelled  to  give  evid<'iice  .against  UUn- 
m\i.~Jteffinu  v.  Roddy  — t^.  B.,  (h\i.  i.  709 

2.  A  Provincial  Legislature  cannot 
legislate  with  respect  to  off  -nces  »f  a 
criminal  nature,  except  where  Huch 
legislation  is  required  for  the  direct 
enforcement  of  a  law  of  the  Province 
made  in  relation  to  a  matter  coming 
within  its  excluHive  jurisdiction,  la 
legislating  in  regard  to  a  matter  with- 
in Provincial  jurisdiction,  a  Provincial 
Legislature  has  no  power  to  enforce  its 
law  by  piovisions  rewpccting  the  trial 
and  punishment  of  oifenders  in  reHpect 
of  acts  which  would  be  criminal  offences 
at  common  law.  Sect.  57  of  the  Liquor 
License  Act  of  Ontario,  R  S.  O.  c.  181, 
by  which  it  was  provided  that  any  per- 
son who,  on  any  prosecution  under  that 
Act,  tamiiernd  with  a  witness  or  in- 
duced or  attempted  to  induce  any  such 
person  to  absent  1  mself  or  to  swear 
falsely,  should  be  hable  to  a  penalty  of 
830,  was  therefore  held  to  be  invalid.  - 
Reyirui  v.  Lawrenre    Q.  15.,  Ont.     .  i.  742 

3.  A  Provincial  Legi.slature  has  pow- 
er to  regulate  procedure  affecting  penal 
laws  which  such  Legislature  has  au- 
thority to  enact.  Breach  of  a  Provin- 
cial Statute  is  not  a  "crime"  within  • 
the  meaning  of  sect.  91,  sub-sect.  27  of 
the  B.  N.  A.  Act.—  Hoprw.  Griffith.  — 

Q  B.,  Qu*:boc ii.  291 

4.  A  Provincial  Legislature  has  pow- 
er to  regulate  procedure  affectin^r  penal 
laws  which  sucli  Legislature  has  author- 
ity to  enact.  A  Statute  of  (.Quebec 
having  provided  that  no  proceedings 
in  civil  matters  before  a  district  ina>?is- 
trate  should  be  removed  to  any  other 
Court  by  certiorari  or  otherwise,  it  was 
held  that  a  proceeding  before  a  dis- 
trict magistrate  for  the  enforcement  of 
penalties  under  the  license  Law  of  the 
Province  was  a  civil  proceeding  within 
this  enactment,  and  that  the  right  to 
certiorari  was  taken  away— £«  v^^^f 
Duncon.— Superior  Ct.,  Quebec.    .    ii.  297 
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5.  A  Provincial  Legislature  has  pow- 
er to  reifplate  procedure  affecting  penal 
UwB  which  auch  Legislature  has  author- 
ity to  enact. — Page  v.  Griffith.— Q.  B., 
Quebec ii.  308 

6.  A  Provincial  Legislature  has  pow- 
er to  regulate  procedure  affecting  penal 
laws  which  such  Legislature  has  author- 
ity to  enact.  An  enactment  of  the 
Quebbc  Legislature  prescribing  tlie 
mode  in  which  penalties  for  violations 
of  a  Statute  of  the  Province  (41  Vict, 
c.  3)  are  t»  be  enforced,  was  held  to  be 
valid. — Coti  V.  Vhauveau. —  Superior 
Ct,  Quebec ii.  311 

7.  A  Provincial  Legislature  has  pow- 
er to  pasM  an  enactment  for  the  im- 
prisonment of  a  person  making  default 
ID  payment  of  a  sum  due  on  a  judg- 
ment in  case  (a)  he  hax  had  since 
the  date  of  the  jtidgnient  or  order, 
the  means  to  pay  the  Kum  in  respect 
of  which  he  has  made  default  and 
neglects  or  refuses  to  pay  it,  or  in  case 
ifi)  tho  liability  was  incurred  by  obtain- 
ing credit  under  false  pretences,  or  by 
means  of  any  other  fraud,  or  by  the 
commission  cf  an  act  for  which  he 
might  be  proceeded  against  criminally. 
Weldcn,  J.,  dissenting. —  Jix  parte 
frt»».— Supreme  Ct.,  N.B.   .     .     .    ii. 

8.  An  Act  of  the  Parliament  of 
Canada  provided  in  reg:ard  to  appeals 
from  summary  convictions  made  by 
Justices  of  the  Peace,  that  the  parties 
might  dispense  with  a  jury  if  they 
thought  fit,  and  submit  themselves  to 
the  judgment  of  the  Court  apiiealed  to 
without  a  jury  :  Held,  that  this  enact- 
ment was  not  an  interference  with  the 
"  constitution  "  of  the  Court  (in  rela- 
tion to  which  the  Provincial  Legisla- 
tures have  exclusive  jurisdiction),  but 
that  it  related  to  criminal  law  and  pro- 
cedure in  criminal  matters,  and  there- 
fore was  within  the  jurisdiction  of  the 
Dominion  Parliament.  —  Rcgina  v. 
£rad»Aaw.  — Q.  B.,  Ont ii. 

9.  By  a  Dominion  Statute  "for 
avoiding  doubt,"  it  was  declared  and 
enacted,  "that  every  person  qualified 
and  summoned  as  a  (wrand  Juror  or  as 
a  Petit  Juror  in  criminal  cases,  accord- 
ing to  the  laws  which  may  be  then  in 
force  in  any  Province  of  Canada,  shall 
be  held  to  be  duly  qualified  to  serve 
as  such  juror  in  that  Provin(;e,  whether 
(uch  were  laws  passed  before,  or  be 
passed  after  the  coming  into  force  of 
the  B.  N.  A.  Act,  1867,  subject  always 
to  any  provision  in  any  Act  ■  f  the  Par- 
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liament  of  Canada,  and  in  bo  far  m 
such  laws  are  not  inconsistent  with 
any  such  Act. "  Acts  were  afterwarde 
passed  by  the  Ontario  Legislature 
changing  the  mode  of  selecting  jurori 
in  that  Province  :  Held,  that  the  Do- 
minion enactment  was  not  an  uncon- 
stitutional del.'-gation  of  legislative 
authority  and  was  not  ultra  vires,  and 
that  a  selection  of  jurors  made  in  the 
manner  prescribed  by  tho  Ontario 
Acts  was  valid  for  the  purpose  of  a 
criminal  trial.— i?c(;»no  v.  O  Rourke.-- 
Q.  B.  D.,Ont ii.  644 

10.  The  Acts  relatiu^  to  the  attend- 
ance of  grand  and  petit  jurors  at  the 
County  Courts  (Courts  of  criminal 
juriKdiction  over  all  crimes  whieh  are 
not  capital),  are  within  the  powers  of 
the  Local  Legislature,  under  the  B.  N. 
A.  Act,  1867,  sect.  92,  as  pertaining  to 
the  "Administration  of  Justice"  and 
the  "Constitution  and  organization  of 
Provincial  Courts,"  and  do  not  belong 
to  the  Parliament  of  Canada,  under 
sect.  91,  as  "  Procedure  in  criminal 
matters.  "—iJfjrnirt  v.  Folcn.-  Supreme 
Ct.,  N.  B ii.  653,  n 

11.  By  the  Act  32  &  33  Vict.  c.  31. 
8.  78  (D),  it  is  provided  that  penalties 
against  Justices  of  the  Peace  for  the 
non -return  of  convictions  may  be  re- 
covered in  an  action  of  debt  by  any 
person  suing  for  the  same  in  any  <M>iirt 
of  Record  :  Held,  that  thin  provision 
was  within  the  comi)etencH  of  the  Do- 
minion Parliament,  and  th.at  a  Pro- 
vincial enactment,  declaring  that 
County  Courts  should  not  have  juris- 
diction in  such  actii  ns,  was  thereby 
overborne. — Ward  v.  TZec*/.  Supreme 
Ct.,  N.  B iii.  405 

12.  An  Act  of  the  Ontario  Legisla- 
ture provided  that  no  person  should, 
without  written  notice,  su|)ply  to  a 
cheese  or  butter  manufactory  milic  in 
any  way  adulterated  or  from  which 
cream  had  been  taken,  and  impoied 
certain  ))enalties  for  violation  of  the 
Act :  Held,  reversing  the  judgment 
of  the  t^ueen'i  Bench  Division,  that 
this  Act  was  not  an  Act  dealing  with 
criminal  law  within  the  meaning  of 
sub-sect.  27  of  sect.  91  of  the  British 
North  America  Act,  and  was  intra 
vires  of  the  Provincial  Legislature. — 
An  Act  of  the  Ontario  Ijegislature 
respecting  appeals  on  proyt^cutions  to 
enforce  penalties  and  ptuitKh  offences 
under  Provincial  Acts  was  held  not  to 
be    legislation  dealing  with  criminal 
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proceiiiiro  williiii  the  meaning  nf  the 
above  xub-tirctiun,  uiul  tu  \w  iiitrn 
vireH. — Reiiinu  v.  Waton.-  C.  A.,  Ont. 

iv.  678 

13.  Tho  l)')minii)n  Parlinmeiit  by 
R.  S.  (J.  cup.  Itjl,  Hect.  4  criHctH  ihat 
"  Kvtjry  one  who  lifiiiK  tiiarrit-d  mar- 
ries any  i>tli<'r  ikthoii  (iiii-inGT  the  life  of 
tlie  foriiuT  iiusbiiid  or  wifo  whuther 
the  hecoixl  inarriaije  take^  phvco  in 
Canada  or  elnowhiT"  in  guilty  of  f.-lony 
and  liable  to  suvcn  yearn'  imprinoii- 
ment,"und  tliat  "nothiiipr  in  t.hi-<  aeo- 
tioii  cnntaini'd  shall  oxli-nd  t.o  (.()  aoy 
second  nmrriaco  coMtracted  fl.-ii'whero 
than  in  Cioi.ida  by  any  other  tlmi  a 
subject  of  ll'-r  M  <jesty  renidfut  in 
Oanada  and  leaviiifr  the  wanie  witli  in- 
tent to  ciitninit  the  oflfi-nce."  The 
original  .^ct  containing  in  »ub-*tani'H 
this  enactinunt  wat  iia-ised  in  1811,  and 
its  validity  wa-  snb-fiiiu-ntly  nlKmu-d 
by  tho  Court  of  Qiu'on'.s  ISeucli  in  Low- 
er Canada  :  Held,  that  the  enac;ttnetit 
in  the  Revised  Statiite-i  was  valid  ;  atid 
that  having  in  Hubstanoe  been  in  force 
iu  Canada  for  fonie  vearH  prior  to  the 
passing  of  the  li.  N.  A.  Act,  it  was 
confirnied  by  m'it.  12!>  of  that  Act  if 
any  imperial  confirmation  was  required. 
— Rcginnx.  Bricrli/.—Ch    1).,  Out.  iv.  665 

CumproiniHing  Offence.       .     .     .     i.  676 
See  LiCKNHK.s,  2. 

Enforcing  Tem|>erance  Act.    ii    606,  616 
S«e  Tkmpeuanok  Act  of  1S(>»,  ;<. 

Proper  Officer  to  enf I irce.    .     .     .     i.  81.3 

See  ATTyUNET-ClKNKUAL,   1. 

DEBTOR.  —  Piin-er  to  provide  for  dts- 
•Aar^e  «/].  — f 'y  an  Act  in  firce  in  the 
Province  of  Nova  Seoiia  at  the  Uniun, 
every  debtor  impiisoned  umhr  pio  ess 
from  any  Court  was  entitled  to  apply 
for  and  obtain  Ins  <li'<charge.  When 
this  Act  was  parsed  there  were  no 
County  Courts  in  Nova  Scotia.  In 
1878  an  Act  of  the  Provincial  Legisla- 
ture was  passed,  making  the  above  i)ro- 
visions  applicable  to  persons  imprison- 
ed under  process  from  the  County 
Courts,  ami  this  enactment  was  h-^hi 
to  be  valid.— t/oA/i.sfon  v.  I'ovntz. — Su- 
preme Ct.,  N.  S '    .     .     ii.  416 

Discharge  of ii.  421 

See  Bankrcptct  and  Insolvenot, 
7. 

DELHGATIONT.-SubjectswhiLhin 
one  aspect  and  for  one  purpose  fall 
within  sect.  92  of  the  B.  N.  A.  Act, 
1867,  may  in  another  aspect  and  for 
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anotlier  jnirpose  f;dl  witiiin  sect,  ill 
Ru»!sdl  V.  The  Qiiou  (7  A|ip.  <'..,«.  H2!i) 
explnined  and  njiproved.  lit  hi,  fl.at 
"The  liicjuor  License  Act  nf  IsTT,"  c. 
1^1,  Revised  >>t;itnteH  of  Ontario, 
which,  in  respect  of  sects.  4  and  5, 
makes  regulations  in  the  naiiire  of 
police  or  municipal  regvilalmns  df  a 
merely  loc  d  i  haracti-r  for  the  i^oi.il 
government  of  taverns,  etc  ,  ihi'n  not 
in  respect  ot  those  sections  intirfere 
witli  t'.o  general  regulation  of  tr.ide 
or  coinnierce,  but  comes  within  Nos. 
K,  15  and  16  of  seel.  HlJ  of  the  Act  ..f 
1867,  and  is  within  the  powers  of  the 
Provincial  Lekrislature.  Held,  further, 
that  th  ■  Provincial  Legisiiittire  had 
power  by  the  sa'd  Aet  i.f  |H(i7to  en- 
trust to  a  I'oard  of  ('omnii.-sinni'rs 
authority  to  enact  regnl.itions  of  tlie 
above  character,  and  thereby  to  ci.iite 
offences  and  annex  jienalties  thereto. 
Hodi/e\\ThiQuern.  —  V.(J.      .     .     iii.  144 

■>.  .Act  No.  -'J  of  ISO!),  of  the  Indian 
Legis'atnre,  which  exchides  the  jiuis- 
diction  of  the  High  (Jourt  within  cer- 
tain specified  districts,  is  not  inc>nsist- 
ent  with  the  Indian  High  Com  t»  Act 
(24  &  25  Vict.  c.  104),  or  with  the 
charter  of  the  High  Covirt,  and  is  in  its 
general  scope  within  the  leK'i'^lative 
|)Ower  of  the  (!  ivern')r-(jeneral  in 
Council.  The  9th  sect,  of  that  Act 
which  coufeis  upon  the  Lieutenant- 
Governor  of  Bengal  tho  power  to  de- 
termine whethi;r  the  Act,  or  any  part 
of  it,  shall  be  applied  iu  a  certain  dis- 
trict, is  conditional  legislation,  and  not 
a  delegation  of  legislative  power. 
Where  plenary  powers  of  legislation 
exist  lis  to  particular  subjects,  whether 
inan  Iinperialorin  a  Provincial  Legisla- 
ture, they  may  be  well  exercised,  either 
absolutel}'  or  conditionally  ;  in  the  lat- 
ter ca«e  leaving  to  the  discretion  of 
some  external  authority  the  time  and 
manner  of  carrying  its  legisl.ition  into 
eflfect,  as  also  the  area  over  which  it  i« 
toextend.  — ifcvimi  v.  liiirah.  -  P.C.  iii.    109 

3.  A  Conmial  Legislature  is  not  a 
delegate  of  the  Imperial  Legislature, 
It  is  rect'-'cted  in  the  area  of  its  pow- 
ers, but  witliin  that  area  it  is  unre- 
stricted. Held,  that  the  Customs 
Regulation  Act  of  1879.  s.  183,  was 
within  the  plenary  powers  of  legisla- 
tion conferred  upon  the  New  South 
Wales  Legislature  by  the  Con.Htittitiim 
Act  (Scheduled  to  18  &  19  Viit.,  c. 
64,  SB.  1  and  45)  Held,  furth-r,  that 
duties  levied  by  an  Order  in  Council 
issued  under  sect.  133,  are  really  levied 
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by  HUtlioiitv  of  the  f-enii-latMre  a 
not  of  the  Kxeciltive  Al-o  t!i;it  under 
sect.  \'.'>'i  "  the  opinion  of  theeollt  ctor," 
whether  riclit  or  wronu'.  autlioi  izen  tin) 
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acti'in    of    the    (toveriior. 
Apollo  Caniltf  Co.     1*.  C. 

Select!  m  of  Jur.irv. 
Sec  CliiMlNAl,  li.wv,  !V 

1>KV()\1IN.VTI()NA(,S  HOOLS. 
A  liovmoial  Le^;i-l;itu;e  may  ie^iHate 
in  regard  to  fepaiale  ftho.il-*  pinvidtd 
that  the  n^lits  or  privileijih  with  re- 
gfH'ot  to  denoniiiiution  il  .»e]io  In  wiiich 
any  ela>^s  of  per>on-(  li.ul  by  law  in  the 
I'rovini'e  at  the  tiii.e  of  confeiit'r.ititni 
are  not  preiiidKi:il  y  .vlT.i  ted  Ky  i-uch 
l-piHiatii«n.  The  U.  N.  A  \it  pro- 
vides by  i-uh-s.  3  of  hect.  it.i  that 
"  Wlieic  in  ai.y  Provinee  a  sy-teni  of 
heparate  or  disMPntieiit  ^(•!lools  exists 
liy  Law  at  tlie  I'nion,  or  is  thereafter 
e-taldi.-hed  liy  the  l,eu'i^!:iture  of  thn 
Province,  an  appeal  A\\\.'\  lie  lo  the 
liovenior-tienera!  in  (!outu'il  fmni  any 
Act  or  decision  of  iiny  I'roviiii  ial 
luithority  uffectinp;  any  rijlii  or  pini- 
li'fjo  of  the  I'rotcsl.'iiitor  {{onian  Catho- 
lic niiiioiity  of  the  t^iieen's  sulij  'cts  i;> 
lelation  to  education"  :  IleUl,  that  this 
enactment  ^ives  an  u|i|e.il  in  re.si-ect 
of  tho.sH  decisions  alone  which  are  legis- 
lative act-,  or  their  eipiiva'.entJ,  mid 
not  in  respect  of  inatti.T.s  iitfectin^j 
merely  the  every-day  detail  <if  the 
workiiii,' of  a  .s(dn.ol.  Ineltc'ien  mat- 
ters separate  schools  have  the  same 
iij,dit(if  appeal  to  a  C?ounty  dudtre  a.s 
luhlic  schools  hive. --&/)« rii^c  Siihonl 
Tru.^tce.-<nf  BcUfviHe  v.  draiiiijcr.—  Cliy. 
(ti't ".     .     .    'i. 

2.  The  provibions  co.ntained  in  sect. 
M  of  the  15  N.  A.  Ac,  that  notliinx 
111  aiiy  law  made  by  a  Irnvince  in  rela- 
tion to  education  "  sli.all  [iiejudici.dly 
iitfect  any  ri^ht  or  priviie^je  with  rp=- 
pect  to  denominational  .'•chooLs  which 
iiny  class  of  persons  have  by  law  in  the 
I'rovinc  •  at  the  Ifnion,"  protect  those 
legal  rights  ami  privileges  oniy  which 
cxisti  li  in  each  Province  at  the  Union 
by  virtue  of  [i-isitive  legal  enactnient, 
and  not  privileges  enjoyed  under  excep- 
tional and  accidental  circumstmicefl, 
and  without  legal  right.  At  ihe  I'nion 
the  law  with  respect  to  the  scle  ols  in 
the  Province  of  New  Brunswick  was 
(jiivemed  Viy  the  Parish  School  Act, 
under  which  no  class  of  persons  had 
iny  legal  right  or  jirivilege  with  respect 
tu  denominational  schools,  and  a  subse- 
quent  Act,  34  Vict.    c.    21,   providing 
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that  the  i-chooin  conducted  thereunder 
sh  mid  b<^  n  nsecl.irian,  w  a  therefore 
held  to  be  valid  The  constitutionality 
of  the  Act  31  Vict.  c.  L'l,  cannot  bfl 
affected  by  auv  rei'idntiont* of  the  IViaid 
of  KducatMn  ma  !e  und'  r  its  aiitliority  ; 
and  Heinble,  if  the  Hoard  of  Kdiicatiou 
have  niade  regulations  which  they 
ought  not  to  have  made  or  have  not 
made  regulations  whicii  tli>y  should 
liavo  made,  the  cae  f.  lis  within  sub- 
sect.  4  of  8.  ct.  '.t3  of  the  15.  N.  A. 
Act  Ex  parte  iit»i(?i«/— .Supreme  Ct., 
N.  15 ii.  44B 

DlKliCT  TAXATION 

i.  D),  117;  iii.  190;  iv.  7 

SrfT.wxnos,  1,  2,  4,  G. 

DlVISiOV  COUIl'IH  —Appoint- 
ment of  Judges ii.   065 

S<e  .IiiKJKs.  2. 

DOMINION'     C  )\TilOVI':RTKD 
KLHC  riONS  ACT  -Election  Courts 
i.  153 

•SVc  PlUiVI.VCI.M,   CofUT.S. 

DD.slIMON  OKFICKU  Sri;iirro/ 
xalory  uj  )  A  Provincial  Legislature 
has  no  power  to  declare  liable  to  seizure 
the  salatieHof  employees  ot  th-^  Fecler.il 
Oovemmont.  -A"i;(((ia  v.  //i/(io;j -Su- 
perior Ct ,  Quebec ii.  346 

Taxation  of  income i.  59^ 

See  Taxaiiov,  3. 

DOMI.nKJN  OOVKRNMKN'T. - 
Jnrixdiction  arul  Property.]  Under  the 
15.  N.  A.  Act,  ]«t)7,  H.  lOS,  read  in  con- 
nection with  the  third  schedule  thereto, 
all  r:iil«ayH  belonging  to  the  I'roviiice 
of  Nova  Scotia,  including  the  railway 
in  (-uit,  pa-sed  to  !<nd  became  vested 
on  the  Istof  Juiy,  18H7,  in  the  Doininiou 
of  Canad.i,  but  n.l  for  any  larg<'r  inte- 
rest there, n  than  lit  that  date  IxioTged 
to  the  I'rovinco.  The  railway  in  unit 
being,  at  the  date  of  the  statutory  trans- 
fer, suliject  to  an  obligation  on  the  part 
of  the  I'lovincial  Covernment  to  enter 
into  a  traftic  arrangement  with  the 
respondent  c 'inpany,  the  Dominion 
Government,  in  pursuance  of  that  obli. 
gation,  entered  into  a  further  agree- 
ment relating  thtreto,  of  the  22nd  of 
September,  1871.  Quwre,  whether  it 
was  ultra  vires  of  the  Dominion  P.irlia- 
mt  nt,  by  an  enactment  to  that  effect, 
to  extinguish  the  rights  of  the  respon- 
dent company  under  the  sairl  agre«> 
ment.  15ut  held,  that  Dominion  Act, 
37  Vict.  c.  16,  did  not,  u^ion  its  true 
constr.iction,    purport  •o  to  tin.     And 
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Although  it  authorized  a  tranitfor  of  the 
railway  to  the  appt^llant,  it  did  not 
enact  such  trannfer  in  derogation  of  the 
reapondeiit'n  rlKhtx  under  the  agree- 
ment of  the  !}'2.\dof  September,  1871,  or 
otherwiHe.  — WtaJ^rw  (hiinliei  Railway 
Co,  V.  Windsor  and  AnmipoNs  Railway 
fo. -PC i.  397 

2.  Held,  following  the  case  of  the 
Comm'.ssionera  of  the  Cubourg  Town 
Trust,  22  Grant  377,  that  the  CommiH- 
stoners  of  the  Toronto  Harbour  were 
entitled  to  conipenHation  for  their  ser- 
»ioeB,  and  this  whether  the  liarbour 
belonged  to  the  Dominion  or  the  Pro- 
vincial Government ;  as  in  tlm  event  of 
it  being  found  to  belong  to  the  I  )omin- 
ion,  it  must  be  asgumed  that  the  Domin 
ion  Government  intended  the  Com- 
missioners to  he  subject  to  the  law  of 
the  Province  in  which  the  truat  was  to 
be  administered. — Re  Toronto  Harbour 
Gommi»sionfr$.  —  G\iy.,  Ont.     .     .     .    i.  825 

Prerogative  rights    .    i.  722  ;  iv.  3'Jl,  401) 
See  PuKKOo.xTiVK  of  Cuown,  1,3,4. 

Public  Harbours ii.  147 

See  Habbouks. 

Statutes. 
See  Statutks. 

DOMINION  RAILWAY. -Power 

to  transfer i.  233 

See  PttOviNoiAL  Lkgisi.atukks,  2. 

EDUCATION.   -  Denominational 
and  Separate  Schools    .    .      i.  816  ;  ii.  445 

See  Denominational  Sohoolh. 

Imperial  Law i.  761 

See  Mkdical  Practitionbk. 

ELECTIONS  TO  PARLIAMENT. 

An  Act  of  Canada  passed  before  1867 
made  void  any  contract  referring  to  or 
arising  out  of  a  Parliamentary  election, 
even  for  payment  of  lawful  expenses  ; 
theDomik^ion  Parliament  passed  an  Act 
respecting  Dominion  elections,  but  not 
containing  this  or  any  like  provision  : 
Beldt  that  this  provision  not  having 
been  repealed,  was  in  force  in  Quebec 
aa  respects  Dominion  elections  under 
sects.  41  and  129  of  the  B.  N.  A.  Act, 
and  that  therefore  a  promissory  note 

S'ven  for  the  expenses  of  a  subsequent 
ominion  election  was  void. — Willett 
V,  DeOroiftow.— Superior  Ct.,  Quebec  ii.  332 

ESCHEAT.— Lands  in  the  Province 
of  Ontario  escheated  to  the  Crown  for 
defect  of  heirs  belong  to  the  Province 
and  not  to  the  Dominion.    At  the  date 


of  parsing  the  R.  N.  A  Act  the  revenue 
arising  from  all  escheats  to  the  Crowii 
within  the  then  Province  of  Canada 
was  subject  to  the  disposal  and  appro- 
priation of  the  Canalian  Lngislature, 
and  not  of  the  Crown.  Although  sect, 
?02  of  the  Act  vested  in  the  Dominion 
the  general  public  revenues,  as  then 
existing  in  the  Provinces  ;  yet  by  sect. 
109  the  casual  revenue  arising  from 
lands  escheated  to  the  Crown  after  the 
Union  was  reserved  to  the  Provinces 
—the  words  "land",  mines,  minerals 
and  r  )yaltie8 "  therein  including,  ac 
cord  iig  to  thoir  true  constructiun, 
royalties  in  respect  of  lands  such  as 
wohtAtB.—Attornfy-Oeneral  v.  Mercer. 
-P-0 iii.      1 

EVIDENCE-Per Torrance,.!.  The 
Dominion  Parliament  can  confer  autho- 
rity upon  Courts  and  Judges  in  Canada, 
to  make  orders  for  the  examination  in 
the  Dominion  of  any  witness  or  party 
in  relation  to  any  civil  or  commercial 
matter  pending  before  any  British  or 
Foreign  tribunal ;  and  the  Dominion 
Act,  31  Vict  c.  7ti,  which  contains  pro- 
visions for  this  purpose,  was  therefore 
held  to  be  valid.— ^a;  parte  Smith - 
Superior  Ct.,  Quebec ii.  330 

2.  The  taking  of  evidence  to  be  used  in 
an  action  pending  in  a  foreign  tribunal 
is  of  extrn  Provincial  pertinence,  and 
does  not  fall  within  the  exclusive  legis- 
lative authority  of  the  Provinces  ;  the 
Dominion  Act,  31  Vict.  c.  76,  providing 
for  the  taking  of  such  evidence  by  Pro- 
vincial Courts,  was  therefore  held  to  be 
valid.— iie  Wetherdl  and  Jona.- Ch. 
D.,  Ont iii.  315 

In  Criminal  MatterE       .    .    .    .    i.  709 

See  Cbiminal  Law,  1. 

EX  POST  FACTO  L  AW-Power  to 
enact       ii.  678 

See  Tehperancb  Act  of  1864,  4. 

EXTRADITION-The  Imperial  Ex- 
tradition Act  of  1870  is  in  force  in  Can- 
ada, notwichttanding  that  the  B.  N.  A. 
Act  previously  passed,  gives  10  the 
Canadian  Parliament  jurisdiction  to 
carry  out  obligations  resulting  from 
extradition  treaties.— ,fx  parte  Worms. 
-Q.  B.,  Quebec ii.  315 

FEDERAL  COMPANY-Power  to 
dissolve  or  transfer i.  3S3 

See  ProvinoiaIi  LKaisLATDBXB,  2. 

FERRIES— Taxation  of     .    .      iv.  370 

Set  Navigation  and  Shipfino,  7. 
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FINE  AND  IMPRTSONMKNT- 

Power  of  ProTincial  Tjegialature  to 
authorize  punishment  of  name  ofFenoe 
by  both  modes, —A'x  parte  Papin. — 
Superior  Ct ,  Queboc ii.  320 

ii.  322 

Paige  v.  Oriffith  ii.  324 

FINKS  AND  PKNALT[KS.-The 
Provincial  Lpgislatures  have  the  right 
to  appropriate  fines  to  municipal  or 
other  corporations.  — /iewnfU  v.  Phar- 
maceutical Assneiation  of  Quebec         ii.  260 

FIRE  INSURANCK. 

See  Insuuanck. 

FIRE  MARSHALS. -Constitution 
of  Court i.    67 

See  Pbovinciat.  Lkqimlatcrks,  I. 

FISHt:RIES-The  B.  N.  A.  Act  in 

assigning  to  tiie  Parliament  of  Canada 
the  right  to  legixlate  with  reH|>ect  to 
Sea  Coast  and  Inland  FiiihericR,  did 
not  thereby  give  authority  to  deal  with 
questions  of  propertjr  and  civil  rights, 
auch  as  the  ownership  of  the  beds  of 
the  rivers,  or  of  the  fisheries,  or  the 
right  of  individuals  therein.  What  the 
Act  gave  to  Parliament  was  a  right  to 
legislate  in  regard  to  matters  of  national 
and  general  concern,  such  as  forbidding 
fish  to  be  taken  at  improper  seasons,  or 
in  an  improper  manner,  or  with  destruc- 
tive instruments— such  general  laws  as 
are  for  the  benefit  of  the  public  at  large 
as  well  as  of  the  owner.  Under  the 
B.  N.  A.  Act  the  exclusive  rights  of 
fishing  vested  in  the  proprietors  of  non- 
navigable  rivers  being  in  ever^  sense  of 
the  word  "  property,  can  be  interfered 
« ith  onl^  by  the  Provincial  LegiHlaturea 
in  exercise  of  the  powers  given  to  them 
to  legislate  respecting  property  and 
matters  of  a  local  or  private  nature. 
The  rijifhta  of  the  Provincial  Govern- 
menta  in  respect  of  fishfjries  in  non- 
navigable  waters,  the  beds  of  which, 
not  having  been  granted  before  con- 
federation, were  then  vested  in  the  Pro- 
vinces as  part  of  the  public  domain,  do 
not  differ  from  the  rights  of  private 
owners  which  had  been  acquired  by 
grant  from  the  Crown  before  that  date, 
and  a  lease  made  by  the  Miaiater  of 
Marine  and  Fisheries  of  a  non  navig- 
able portion  of  a  river  in  the  Province 
of  New  Brunswick,  passing  partlv 
through  granted  and  partly  through 
ung^anted  lands,  was  therefore  held  to 
be  void.— I***  Quten  v.  Robertton. — 
Supreme  Cl.,  Can ii.    66 
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GAOL  LIMITS -Power  to  alter,  ii.  487 

SeeBANKRDPTCTANnlN30LVRNCr,8. 

GUVERN'ORGEVKRAL-Appeal 
to  under  B.  N   A.  Act.  sect.  'J3     .     i.  816 

See  Dknominational  Sohoolb,  1. 
Authority  as    to  ii<sue  of    Conunis- 
aions i.  722,  78a 

See  PUKROOATIVB  OF  CUOWN,   I. 

County  Court  Judok. 

HARBOURS-The  "Public  Har- 
bours," which  by  the  B.  N,  A.  Act  are 
declared  to  be  the  property  ;if  the  Do- 
minion, include  all  harbourH,  together 
with  the  bed  and  soil  thereof,  which  the 
public  have  the  right  to  use,  and  are  not 
limited  to  such  as  at  the  time  of  Con- 
federation had  been  artificially  con- 
structf'd  or  improved  at  the  public  ex- 
pense ;  and  where  a  grant  of  part  of  the 
foreshore  of  a  natural  harbour  used  at 
such  by  the  public,  was  made  by  the 
Provincial  Government  of  Prince  Ed- 
ward Island  subsequent  to  the  admia- 
sion  of  that  Province  into  the  Union, 
the  grant  was  held  to  be  invalid. — Hoi- 
♦nan  v.  G'r«».— Supreme  Ot.,  Can.   ii.  147 

HARD  LABOUR  —  A  Provincial 
Legislature  has  power  to  enforce  any  of 
its  laws  by  imposinf^  hard  labour  an  a 
punishment  for  the  violation  of  them.— 
Reginav.  Frawley.- G,  A.,  Oat.    ,    ii.  676 

2.  "  Imprisonment "  in  No.  15  of  sect. 
92  of  the  Act  of  1867  (B.  N.  A.  Act) 
means  imprisonment  with  or  without 
hard  labour.— JETod^/e  v.  The  Queen. — 
P.  C iii.  144 

IMPERIAL  ACTS. 
See  Statutes. 

IMPERIAL  COURT— Power  to  im- 
pote  dutiei  on.]  Held,  (reversing  the 
judgmentof  the  Supreme  Court  of  Nova 
Scotia)  that  the  Dominion  Parliament 
has  power  to  confer  additional  jurisdic- 
tion on  the  Court  ot  Vice-Admiralty  at 
Halifax,  although  that  court  was  cre- 
ated by  an  Imperial  Act. — Attorney- 
General  of  Canada  v.  F/t'nt.— Supreme 
Ct.,  Can iv.  288 

IMPRISONMENT-Power  to  fine 
and  imprison  for  same  offence     .     .     . 

ii.  320,  322,  334 

See  FiNB  AND  Ihprisonmkmt. 

Power  to  impose  hard  labour  ii.  676  ; 

iii.  144 

Ste  Hard  LABonR. 
IMPRISONMENT  FOR  DEBT— 
Discharge  of  debtor.      .     .     .    ii.  416,  421 
Set  Bankrdftot  awd  Insolvknot,?. 
Dbbtob. 
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Power  to  abiiliMh 

SMUANKiU  Kr0YANl)lN8OLVItNCT,9. 

Powftr  t'l  iiiipue ii. 

See  (JuiMiNAL  liAW,  7. 

INDIAN  F,ANI>H-T»i..«.-  "UiuU 
reHtTved  for  ihn  It.diatu,"  which  by 
■ect.  III.  Hi»)-H  24,  of  tlif  H.  N.  A.  Act 
»re  placed  uinlnr  t.hi-  cxclnsive  Ih^jhIa- 
tivH  jurisilioti'iii  <if  tiio  I'arli.»in<'iit  of 
Canmi;:,  are  tlu(-<e  lud  hti  iuiidK  only 
whii  h  have  not  Ik  in  surn-niliTed  hy 
the  Jndijin-,  ui.d  liave  Wvxi  rfKcrved 
for  tlii'ir  iiwH  and  di  nut  include  lands 
to  which  tli<'  Indian  title  h:.H  Wen  fx- 
tin«ui.sj  (I.  The  <»ufario  Lc'K''<''**'»re 
haw  |»jwt'r  III  tux  atfiiiinta  vendee  un- 
patt'Uti'd  lu'idH  whicii  ttm  Indians  h:ive 
BUrrendcied  for  thw  purpose  nf  b'-infj 
sold  ;  all  niipiiU'ntfd  KtndH,  whether 
Indian  landw  or  Crown  iandn,  when 
oncf)  agited  to  hf  si  (i,  heinp  upon  thfs 
Hiiirio  fo'  tiiii^  as  r"Hpeet!<  liabdi'y  to 
municipal  taxation.  —Church  v.  Feiitun. 
-O.  1'.,  (hit i 

2.  Sect,  lO'J  <if  tliH  l\.  N.  A.  Vet  of 
18()7  RivcH  to  each  I'r-ivincH  the  entire 
beneficial  interest  of  tlie  Cr^'-vn  in  all 
land.s  wiiiiin  hn  boundaries,  wdiicli  at 
th"  time  of  tiie  union  v.vre  ve-t<'d  i:i  the 
Crown,  t-idiject  to  Huch  ri^ditti  as  tlit, 
iJominion  can  maintain  under  seeta. 
lO.-i  and  117,  'Attunni/  (fm  ral  of  On- 
tario V.  Mrrar,  (8  Apf).  C.ik.  7'''7)  fol- 
lowed. Ry  roj  ;d  ).roclan)ation  in  1763 
poKHeHf^ion  was  Krah'ed  to  certain  In- 
dian tribt  B  of  ruch  1  inds  "  partH  of  our 
dominions  and  territoriei  "aw,  not  hav- 
ing been  ceded  to  or  jiurcha.sed  by  the 
Cr(>wti,  were  reservfd,  "for  the  pre- 
sent," to  them  ai»  their  huntinp  tfroundfi. 
The  ))i(iclaniation  further  enacted  that 
all  purchaseK  from  the  Indian^i  of  lands 
reserved  to  them  iTiust  be  made  on  be- 
half of  the  Crown  liy  the  (jovernor  of 
the  colony  in  which  the  lands  lie, 
and  not  by  any  private  pernon.  In  1873 
the  lands  in  Buit,  situate  in  Ontario, 
which  had  been  in  Indian  occupation 
until  that  date  under  the  said  procla- 
mation. Were,  to  tile  extent  of  the  whole 
ri(;ht  and  title  of  the  Indian  inhabi- 
tants therein,  fiurrendeied  to  the  'Jov- 
ernmentof  the  !)ominion  fortheCnnvn, 
BuViject  to  a  certain  (jualified  privilege 
of  hunting  and  fishing:  Hdit,  that  by 
force  of  the  proclamati(m  the  tenure  of 
the  Inrlians  was  a  pergonal  and  uhufruc- 
tuary  right  dependent  ujion  the  good- 
will of  the  Crown  ;  that  the  1  nds  were 
thereby,  and  at  the  time  of  the  union, 
vested  in  the   Crown,  subject  to   the 
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Indian  title,  which  wan  "an  interest 
other  than  that  of  the  I'rovincu  in  the 
same,"  within  the  meaning  of  sect.  109: 
Held  also,  that  by  force  of  the  said 
hurrender  the  entire  beneficial  interest 
in  the  lands  Kubj"Ct  to  the  privilege  was 
transmitted  to  the  ProvinoM  in  terms  of 
Keci.  lOl).  The  Dominion  jinwer  of 
legialation  over  lands  reserved  for  the 
Indians  is  not  in<  lUHistent  with  the 
berieficial  n  terestof  the  Province  there- 
in.--S<.  Cnthcrine'n  Milling  aU'l  Luvi- 
her  to.  V.  The  Queen.     P.  C.     .     .      iv.  107 

INFORM  ATION-NulBance  i.  813  j 
ii.  569 

See  Att</UNKy-(1knkuai,. 

INSOLVENCY     . 
Sec  Bankkiptcy  anh  Inholvkncv. 

INSURANCK-  Regulation  of  con- 
tracts     -       i.  266 

A'cc  TiiADi;  and  Cimmkkck,  1. 

Tax  (in  Policies i.  117 

Sfe  Taxation,  2. 

Taxation  of  Companies     .     .     .     iv,       7 
See  Taxatiov,  0. 

IN  PERI'IST  The  general  Iwv  har- 
in\' li'nited  the  rate  of  uiterest,  in  the 
.■vliKi'nce  of  agreement  between  the 
pai ties,  to  six  percent.,  a  I'rovincial 
Legislature  has  no  power  to  authorize 
a  niunici|ial  corporation  to  charge  ten 
per  cent.  "  in'jrease"oii  overdue  a-ssoss- 
mcn'B,  the  so-called  increase  being  but 
another  name  for  interest.  A  munii  i- 
pal  corporation  w.is  authorized  by  an 
Act  in  force  at  the  time  "f  confederation 
to  charge  ten  per  cent,  on  overdue 
asBessments  ;  the  Legislature  of  Quebec 
passed  an  Act  repe.ding  this  enact- 
ment, and  providing  anew  for  a  similar 
charge:  Held,  by  Johnson,  .T.,  that  the 
former  enactment  was  effectually  re- 
pealed, and  that  the  new  enactment  as 
to  increase  was  invalid.  -iJo«s  v,  2'i>r- 
ronce.  -  Sujierior  Ct.,  Ouebec    .    .    ii.  362 

2.  The  general  law  having  provided 
that  on  any  contract  or  agreement 
any  person  may  stipulate  for  any  rate 
of  interest  or  discount  which  may  be 
agre<  d  tm,  an  Act  of  the  Quebec  Le- 
gislature, authorizing  a  company  to  pay 
such  rate  of  interei-t  for  advances  aa 
might  be  agreed,  and  to  make  arrange- 
ments allowing  such  interest  either  i)y 
Belling  obligations  bearing  a  lower  i-ate 
of  interest  below  par,  or  by  issuing 
them  at  par,  bearing  the  agreed  rate 
of  interest,  was  held  to  bo  within  the 
competence  of  the   Provincial  Legisla- 


PAON. 

»u  interest 
'incu  in  the 
(.f  Hfict.  109: 
iif  tliH  giiid 
}inl  inter»'Bl! 
rivil>-g«  wan 

in  terinB  of 
,  piiWHr  of 
'ved  for  the 
t  witli  tho 
viiice  tliere- 
'  aii'l  Lum- 
.    .    .     iv. 


ancp  1 


107 

813; 
.     ii.  66d 


.'HOLVKNCY. 

ion  of  Con- 
.     .     •       i.  266 

HCK,  1. 

.    .    .       i.  117 

.    .    .    iv.      7 

*1  law  hfVT- 
ext,  in  (he 
iweiM)     the 

I'roviiicial 
)  itiithorize 

har^fe  ten 

Ue  HHHORH- 

iwinif  bub 

niuiiii.  i- 

;ed   by  an 

federation 

overdue 

of  Quebec 

IS   eiiact- 

iv  Hiniilar 

that  the 

ually   re- 

ctiiient  as 

V.  Tur- 

.     ,     ii. 

provided 
;reemetit 
any  r.ite 

may  be 
ebec  Le- 
ny  to  pay 
iinces  as 
arraiige- 
jither  by 
wer  rate 

issuing; 
eed  rate 
thin  the 
Le^isla- 


352 


PKSIST  <>F   CASKS. 


7;{7 


ture 
give 


PAOK, 

A  Provincial  Le^^rlgluture  may 
local  corporatioMH  authority  to 
borrow  money  at  any  rate  of  interest 
already  legalized  aM  to  '  irperHoiiH 
having  the  right  to  burn.w.  Ivoi/al 
C'nnadtan  Insuruucf  I'd.  v.  Montruil 
Warthiniiini)  f'o.- Superior   Ct.,  C^ue- 

bee ii.  3tJl 

INTOJtlCATINO  LIQUOKS  Un- 
der the  exclusive  Icgihlative  mithnriiy 
given  to  it  with  regard  to  "  .Munici- 
pal Inntitutions  "  and  to  "iiiatterH  of 
a  merely  local  or  jirivate  nature  in  tiio 
Province,"  a  Provincial  Ijeginhituie 
can  confer  on  nnuiicipal  eorporationn 
power  to  paHH  by-lawn  wholly  prohibi- 
ting the  Halo  of  Mpirit\ious  licpiorK  in 
uhops  and  places  other  than  liouHeH 
of  public  entertainment,  and  limiting 
the  number  of  tavern  liceiiHe.-t  ;  and 
the  conferring  such  power  is  not  an  in- 
terference with  "the  regulation  of 
trade  and  commerce,"  assigned  exclu.t- 


'v  to  the  Dominion    Parliament. - 


'at'i'ii 
t)nt.    . 


v.     Villwjc  of    Orillia. —q.Vj., 


CSS 


2.  An  Act  of  the  Parliament  of  Can- 
ada prohibited  the  tratlio  in  intoxica- 
ting liquors,  except  under  certain  re- 
strictions, in  any  county  or  city  the 
inhabitants  of  which  choice  to  take  the 
fitepH  therein  prencribed  for  the  adop- 
tion of  its  provisions  :  held,  by  the 
Privy  Council,  that  such  an  A(^t  was 
within  the  jurisdiction  of  the  Domin- 
ion Parliament.  -  y{«s,«i/ V.  The  Quciu. 
— P.  C ii. 

3.  The  state  of  things  existing  in 
the  confederated  Provinces  at  tlie  time 
of  confederation,  and  more  jiaiticul- 
arly  that  which  was  recognized  by  law 
in  all  or  most  of  the  Provinces,  is  a 
usefnlguide  in  the  interpretation  of  the 
nie^ining  attached  by  the  Iiniierial 
Parliament  to  indefinite  expressions 
employed  in  the  H.  N,  A.  Ac^.  .\t 
the  time  of  confederation,  the  rii;htto 
prohibit  the  Kale  of  intoxicating  li<i- 
uors  was  possessed  by  the  niunicipal 
authoriti^-s  under  the  laws  in  force  re- 
specting municipal  institutions  in  the 
then  Province  of  Canada  and  in  Nova 
Scotia,  and  consequently  is  to  be 
deemed  included  in  the  provision  as  to 
"  niunicipal  institntions  "  contained  in 
sect.  92,  subs.  8,  of  the  P.  N.  A.  Act. 
The  Provincial  Legislatures  have  the 
power  for  the  purposes  of  municipal 
institntiuns  to  pass  a  prohibitory 
liquor  law,  or  a  litpior  law  which  is 
pvohibitorv  except  under  certain  con- 
ditions ;  this   power  is  not  incompat- 
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iblo  with  tho  right  of  the  Doinininn 
Parliament  to  pass  a  prohibitory  1  qui'i 
likw  for  the  whole  I  lominioii.-  ('iiiimr- 
atinii  of  Tlirrc  Itnirs  v.  .^iilti  <,)  J'  , 
Quebec ii.  'JSO 

4.  Tim  Provincial  Legislal  ures  may 
make  rf-asonabje  regulati'iiis  |.  i  tie 
preservation  of  good  oider  in  tiie  mun- 
icipalities under  their  cmitl'  I,  and 
may,  fortius  purpose,  r'strirt  tin- sale 
of  Hpiriluou-<  li(pi(irs.  The  pro\isioii 
of  theQuehec  .Miitute,  M.S  \'ict.  C.  74, 
B.  4,  orileving  houses  in  wh  (h  spiritu- 
ous liqui  IS  are  Hi:ld,  to  In-  closed  on 
tSundays,  and  on  every  dav  fr'tii  cieNen 
of  the  eliifl;  ;it  llij,'llt,  until  Hm' i  f  the 
clock  in  the  inoriiing,  is  wiiliin  "le 
eoiiipeteiice  of  a  I'rovinciai  l.igi  '■' 
tuie.     /Iliiiini  V.  (■i'rpi>r(iliiiii  of  Q(i, 

.Sujierior  Ct.,  t,|ui  bee i.   !«)8 

0.  Provincial  f^egislat tires  can  make 
laws  reifiiliiliiig  tlic  sale  nf  hcpiors 
in  t!iM  riis  and  public  iilacei,  ja  drder 
the  better  to  iiiaintiiin  pe:iee  and  gooil 
order,  but  tle-v  eaiuiot  d  •••<'tly  (;r  in- 
directly  prohibit  the  niatn.f  i "ture  or 
sale  of  spirituous  iicpiors.  or  olln  r  a' 
tides  of  coinnieice,  or  confer  Muthority 
for  that  purpose  on  iriiioici|i.i'  eounciN. 

Dr  St.  Aniiiin  v.  Ltif>iini'r.-A'nm\t 
Ct.,  t^uebec    ' ii.  392 

(!.  .-V  Statute  of  Xova  Scotia,  passed 
after  conff'deiation.  iinpose(l  penalties 
for  retailing  intoxicatii'g  liquors  with- 
out a  license,  and  provided  that  licen- 
ses sliou'd  only  be  granted  upon  the 
recommendation  of  the  s^'rand  jury, 
concurred  in  by  t\\o  thirds  ,if  the  mein- 
bers  pr(  i-eiit,  an  I  accompanied  by  a 
petition  for  the  license  from  two  thirds 
of  the  latepayers  ol  the  polling  dis- 
trict in  which  the  tavein  was  to  be  es- 
tablished. Knactments  not  essentially 
different  were  in  force  in  the  Province 
before  C'liifederatinn  ;  Hilil,  that  the 
Act  in  ((ue^tioii  was  lujt  iilfr.i  vires  of 
the  Legislature.  //(/(/,  fuither,  that 
if  the  re-trictions  wert!  ultra  \ires,  the 
proper  coiir'^e  was  to  apjily  for  a  man- 
damus to  compel  the  granting  of  a 
license,  and  that  a.  refusal  t  >  grant 
licenses  did  not  justify  staling  with- 
out a  license  or  reiense  from  the  hta- 
tut'irv  penalty  thereby  incurred.  A 
Provincial  Legislature  is  entitltid  to 
legislate  with  a  view  to  regulate  witli- 
iii  the  l*rovince  the  sale  of  whatever 
may  injurinu-ly  affect  the  lives, 
health,  morals  or  well  beii  f,  "f  the 
community,  whether  it  be  intoxicat- 
ing liquors,  poisons,  or  unwholesome 
]>rovisionii,  if  such   legislation  is  made 
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bona  file  with  tho  object  of  re|?alation 
aloM'?,  even  ttiouj^h  to  a  certain  extent 
traifi  and  c  itninerce  are  atfected 
thereby.  A''''''*;  v.  MoLennan — Su- 
preme Ct.,  N.S ii.  400 

7.  A  Xew  Brunswick  statute,  36  Vict, 
c,  10,  empow.'red  the  General  Ses- 
■ions  of  the  Peace  to  grant  licenses 
aa  in  their  discretion  they  should 
think  proper,  and  they  having  refused 
to  grant  a  licence  to  any  person  what- 
ever, a  mandiiinus  v.ms  granted  for 
the  purpose  of  compelling  them  to 
issue  a  license  to  the  applicant.  The 
Legislature  of  New  IBrunswick  by 
an  Act  sub86(n:ent  to  confederation 
declared  that  "  no  license  for  the  sale 
of  spirituous  liciuors  shall  be  granted 
or  issued  within  any  parish  or  muni- 
cipality in  the  Province  when  a 
majority  of  tha  ratepayers,  residents 
in  such  parish  or  municipality,  shall 
petition  the  Sessions  or  municipal 
council  against  issuing  any  license 
within  such  parish  or  municipality." 
Prior  to  confederation,  there  had 
been  no  legislation  of  this  character 
in  New  Brunswick,  and  this  enact- 
ment was  held  by  the  Supreme  Court 
of  that  Province  to  be  beyond  the 
competence  of  the  Legislature.  Mc- 
gina  v.  Justices  of  Kiny's.—Hwiveme 
Ct.,  N.B    .     .     .  ■ ii.  499 

8.  The  Provincial  Legislatures  have 
authority  to  prohibit  or  regulate  the 
sale  of  liquors  in  saloons  or  taverns  on 
Sundays,  or  at  special  times.  The 
Statute  42-43  Vict.  c.  4  (Quebec)  which 
requires  houses  in  which  spirituous  li- 
quors, etc.,  are  sold,  to  be  closed  dur- 
ing the  whole  of  Sunday,  and  on  every 
other  day  between  11  p.m.  and  5  a.m. 
iB  valid.  (Ritchie,  C.  J.,  and  Strong 
and  Fournier,  JJ.)—Poulin  v.  Corpm-- 
ottono/QKC^ec— Supreme  Ct.,  Can.  iii.  2.S0 

9.  The  old  Province  of  Canada  by 
an  Act  incorporating  the  city  of  Tliree 
Rivera  conferred  on  the  council  auth- 
ority to  makj  by-laws  for  restraining 
and  prohibiting  the  aa'e  of  intoxica- 
ting liquors  or  for  authorizing  such 
aale  subject  to  such  conditions  as 
might  be  deemed  exi)edient.  In  1875 
the  Legislature  of  Quebec  by  a  con- 
solidation Act  repealed  the  above  and 
other  Acts  relating  to  Three  Rivers 
and  re-enacted  the  former  provisions 
aa  to  the  sale  of  intoxicating  liquors  : 
Hdd,  (affirming  the  judgment  of  the 
Queen  8  Bench)  that  the  Act  of  1875 
was  valid. — Suite  v.  Corporation  of 
Three  iJiuera.— Supreme  Ct.,  Can,    iv.  305 
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10.  The  Canada  Temperance  Act  be- 
ing a-  general  law  enacted  by  the 
Dominion  Parliament,  when  brought 
into  force  in  any  municipality  by  a 
majority  of  Jibe  votes  of  the  qualified 
electors  therein,  may  be  enforced 
through  the  medium  of  Provincial  offi- 
cers a])pointed  and  paid  for  according 
to  Provincial  legislation,  and  a  Provin- 
cial law  making  prjvision  for  such 
enforcement  was  held  to  be  valid.— 
License  Cohimissioncrs  of  Frontcnac  v. 
County  of  Frontcnac. — Ch.  D.  Ont.    iv.  683 

Criminal  offence    ,     .     .     ,     ii.  006,  616 
Sn  Tkmpehanoe  Act  ov  1864,  3. 

Licenses. 
S<('  Licenses. 

Regulation  of  taverns      .     .     .     iii.  144 
S((  Delegation,  1. 

JUDGES.  —Jurisdiction  respecting] 
— By  an  Act  of  the  Legislature  of 
New  Brunswick  since  confederation, 
39  Vict.  c.  5,  it  was  provided  that 
Courts  should  be  established  for  the 
trial  of  civil  causes  before  commis- 
sioners appointed  by  the  Lieutenant- 
Governor  in  Council.  The  jurisdic- 
tion of  the  commissioners  was  limited 
to  $40  in  actions  of  debt,  and  $16  in 
actions  of  tort  ;  and  was  further  re- 
stricted in  special  cases.  On  an  appli- 
cati<m  to  set  aside  a  judgment  obtain- 
ed before  a  commissioner  appointed  as 
above  provided,  on  the  ground  that 
since  the  passing  of  the  B,  N,  A.  Act, 
a  Lieutenant-Governor  had  no  power 
to  appoint  Judges  of  any  kind,  the 
New  Brunswick  Act  was  held  to  be 
valid.  Allen,  C.  J.,  and  Duff,  .T.,  dis- 
senting.—fVattorigr  V.  5ay/fy— Supreme 
Ct.,  N.B ii.  609 

2.  In  the  Province  of  Ontario  there 
were  in  existence  at  tho  Union,  in  ad- 
dition to  the  Superior  and  County 
Courts,  other  Courts  styled  Division 
Courts,  for  the  trial  of  small  causes  ; 
of  these  Division  Courts  there  were 
several  in  every  county  ;  and  they  had 
since  their  establishment  been  always 
presided  over  by  the  County  Court 
Judges.  An  Ontario  Statute,  passe  1 
after  the  Union,  provided  in  effect  that 
two  or  more  counties  might  be  grouped 
together  by  the  Lieutenant-Governor 
for  judicial  purposes  therein  specified, 
and  the  Act  conferred  on  the  County 
Court  Judges  of  grouped  counties,  the 
name  authority  to  try  suits  in  each  of 
the  grouped  counties,  as  they  possess- 
I  ed  in  their  own  counties  respectively  : 
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Held,  that  the  Provincial  Legislature 
had  complete  jurisdiction  over  the 
Division  Courts,  and  could  appoiut 
the  officers  to  preside  over  them,  and 
that  the  enactment  m  question,  as 
regarded  these  Courts,  was  valid. 
Armour,  J.,  dissenting.  Wilson  v. 
McGuirc-Q.  B.  D.,  Ont.    .     .    .    ii.  665 

3.  An  Act  of  the  Ontario  Legis- 
lature provided  that  the  County  Judge 
of  one  county  might  preside  at  the 
Sessions  in  a  county  other  than  that 
of  which  he  was  Judge  :  Held,  by 
Armour  and  O'Connor,  J.T.,  (Wilson, 
C.  .r.,  doubting),  that  this  enactment 
was  not  within  the  competence  of  the 
Legislature.— Gr  bson  v.  McDonald  — 
<^.  B.  D.,  Ont iii.  319 

Commission  of  enquiry     .     .    .    i.  789 
See  County  Court  Judge. 

JURORS.— Selection  of .  ii.  614, 653,  »i. 
See  Criminal  Law,  9, 10. 

JUSTICES  OF  THE  PEACE- An 

Act  of  the  old  Province  of  Canada 
authorised  the  Governor  to  appoint 
Police  Magistrates  ;  the  Act  was  tem- 
porary :  Held,  that  an  Act  of  the  On-  , 
tario  Legislature,  continuing  the  same 
in  force,  was  valid. — The  Queen  v. 
ifcno. -Q.B.,  Ont i.  810 

2.  Under  the  B.  N.  A.  Act,  the 
rif3;ht  to  appoint  Magistrates;  such  as 
District  Magistrates,  in  the  Province 
of  Quebec,  is  vested  in  the  Provincial 
Executives  ;  and  this  right  is  not 
affected  by  the  provisions  contained  in 
sects.  90  and  130  of  that  Act.—Regiyui 

V.  Horner.— ii.B.,  Quebec    .     .    .    ii.  317 

3.  The  right  of  the  Provincial  Leg- 
islatures to  legislate  in  relation  to  the 
Administration  of  Justice,  includes 
a  right  to  make  provision  for  the  ap- 
pointment of  Police  Magistrates  and 
Justices  of  the  Peace  by  the  Lieuten- 
ant-Gover^'^r. — Reqinn  v.  Bennett.— (^. 

B.  D.,  Ont ii.  634 

4.  Held  by  Wilson,  C.  J.  (Armour 
and  O'Connor,  JJ.,  expressing  in  this 
case  no  opinion  on  the  pt  int),  that  the 
power  to  appoint  Police  Magistrates 
IS  vested  in  the  Lieutenant-Governors 
of  the  Provinces  under  sect.  92  of  the 
B.N. A.  Act. — Richardsim  v.  Ransom. 

— Q.B.D.,  Ont iv.  630 

5.  Laws  providing]  for  the  appoint- 
ment of  Justices  of  the  Peace  relate 
to  the  administration  of  justice  and 
fall  within  the  jjowers  of  the  Provin- 
cial Legislatures  —iligina  v.   Bush.  iv.  690 
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LANDS. — Held,  that  a  conveyance 
by  the  Province  of  British  Columbia 
to  the  Dominion  of  "Public  Lands," 
being  in  substance  an  assignment  of 
its  right  to  appropriate  the  territorial 
revenues  arising  therefrom.,  does  not 
imply  any  transfer  of  its  intere.st  in 
revenues  arising  from  the  prerogative 
rights  of  the  Crown.  The  nrecions 
metals  in,  upon  and  under  sucn  lands 
are  not  incidents  of  the  land  but  be- 
long to  the  Crown,  and,  under  sect. 
109  of  the  B.  N.  A.  Act  of  1807,  bene- 
ficially to  the  Province,  and  an  inten- 
tion to  transfer  them  must  be  express- 
ed or  necessarily  implied. — Attarney- 
General  of  British  Columbia  v.  Attor- 
ney Goicral  of  Canada.— i.'.  C.     .     iv.  241 

Escheat iii.  1 

See  EscHKAT. 

Indian  Lands. 
See  Indian  Lands. 

Licei.se  to  hold    .     .    , 
See  Mortmain. 
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V.EGISLATIVr  POWER  -The  B, 

N.  A.  Act  in  assigning  either  to  the 
Dominion  or  Provincial  Legislatures, 
power  to  legislate  on  any  particular 
subject,  gives  at  the  same  time  all  the 
incidental  subjects  of  legislation  neces- 
sary to  the  exercise  i  the  power  so 
assigned.  Bennett  v.  Pharmaceutical 
Association  of  Quebec— Q.  B.,  llna- 
bee ii.  260 

2.  Held,  that  34  &  35  Vict,  c.  28, 
which  authorizes  the  Parliament  of 
Canada  to  provide  for  "  the  adminis- 
tration, peace,  order  and  good  govern- 
ment of  any  territory,  not  for  the  time 
being  included  in  any  Province,"  vests 
in  that  Parliament  the  utmost  discre- 
tion of  enactment  for  the  attainment 
of  those  objects.  Accordingly  Cana- 
dian Act  43  Vict.  c.  25,  is  intra  vires 
the  Legislature. — Sect.  76,  sub-8.  7, 
which  prescribes  that  full  notes  of  evi- 
dence be  taken,  is  literally  con.plied 
with  when  those  notes  are  taken  in 
shoithand.— i?(f?  v.  The  Queen,— P. 
C iv.  1 

LEGISLATURES  OF  ONTARIO 
AND  QUEBEC— The  powers  confer- 
red by  the  B.  N.  A.  Act,  1867,  sect. 
129,  upon  the  Provincial  Legislatures 
of  Ontario  and  Quebec,  to  repeal  and 
alter  the  statutes  of  the  old  Parlia- 
ment of  Canada,  are  precisely  co- 
extensive with  the  powers  of  direct 
legislation  with  which  those  bodies  arc 
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iavesleil  bv  tho  otliPr  clauses  of  the 
Ac<-  of  lKfJ7.  The  Act  22  Vict.  c.  (5(5, 
of  the  rroviiice  of  Canada,  which 
crcatcvl  a  i-orporation  having  its  oor- 
por.ile  pxi'tcnoe  and  rights  in  the  I'ro- 
vinces  of  Ontario  and  Quebec,  after- 
war'ls  cre;i.t.ed  by  the  li.  N.  A.  Act, 
con  I  i  Mot,  aft.T  the  B.  N.  A.  Act,  be 
repaaled  or  modified  by  the  Legisla- 
turn  of  either  of  these  Province.-*,  or 
by  th'^  conjoint  operation  of  both  Fro 
vincial  Legislatures,  but  only  by  the 
Parliament  of  the  Dominion.  The 
Quebec  Act,  38  Vict.  c.  64,  which  as- 
Buined  to  repeal  and  amend  the  said  23 
Vict.  c.  ()'■),  and  (1)  to  destroy  acirpor- 
ation  \vlii<'h  had  been  created  by  the 
Parliament  of  the  Province  of  Can- 
ada before  the  H.  N.  A.  Act,  and  to 
Bubstitute  a  new  corporation  ;  (2)  to 
alter  materially  the  class  of  |)ersona 
interested  in  the  corporate  funds,  and 
not  merely  to  impose  conditions  upon 
the  tiansaction  of  business  by  the 
CorjOTrati  m  within  the  Province,  was 
helil  invalid.  Citizcnx  htsurnnce  Com- 
panii  of  Canaila  v.  Parsons  (7  App. 
Cas.  90),  appioved  and  distineuished. 
— Dobie     V.     Temporalities     Board.  - 

P.  C i.  351 

-See  PRoviNoiAn  Legislatures. 

LICKV.-^I'^S  -Power  to  moke  hns 
respectiii;/.]  -Tlie  right  conferred  on 
I'rovincial  fjegislatures  by  sub-s.  9  df 
sect.  92.  of  the  B.  N.  A.  Act,  to  deal 
with  "  shop,  saloon,  tavern,  auc- 
tioneer, am!  other  licenses,"  does  not 
e<tend  to  liienses  on  orewers.  Rr(iina 
V.  Taijlor  (IfC.  U.  C.  (I  B.  218).  o'ver- 
ruled.  Kitchie  and  Strong,  J.r.,  dis- 
senting.—.SVitrji  v.  The  ^««'«.  — Sup- 
renu'  Ci,.,   Can i.  414 

2.  The  Fiegislature  of  Ontario  hav- 
ing pas-ed  an  .\ct  to  regulati'  tave)ii 
ai  d  .'(hop  licenses  :  HJil,  that  they 
had  power  to  enact  that  any  person 
who,  having  violated  any  of  the  pro- 
visions of  the  Alt,  siiould  c  .mprouji.^e 
the  offence,  and  any  person  who  sliould 
bo  a  party  to  such  compromise  should, 
on  conviction,  be  iniprisomd  in  tlie 
Con)mon  uaol  for  thrie  months  ;  and 
that  such  enactment  was  not  opposed 
to  sect.  !tl,  subs.  27,  of  the  B.  N.  A. 
Act,  by  which  criminal  law  is  assigned 
exclut^ively  to  the  Dominion  Paclia- 
rnent. — llcyimt  \.  Ii<i(ir<imnn.—il.  B., 
Ont i.  07G 

3.  The  B.  N.  A.  Act  in  conferring 
legislative  juricdietion  over  particular 
subjects,    nnist  lie  lield  to  have  given 
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at  the  same  time  the  powers  needed 
for  the  effective  exerciie  of  the  juris- 
diction granted  ;  consequently,  the 
right  coiiftrred  on  Provincial  Legis- 
latures to  make  laws  in  relation  to 
shop,  sa'con,  tavern,  auctioneer  and 
other  licenses  includes  the  right  of  im- 
po,sing  penalties  for  violating  the  pro- 
vincial laws  in  relation  to  those  sub- 
jects. Provincial  enactments  by 
which  persons  who  sell  liquor  by 
wholesale  are  required  to  take  out  a 
license  are  not  invalid  as  an  interfer- 
ence with  trade  and  commerce.— £> 
parte  Lete.iUe. — Superior  Ct.,  Que- 
bec     ii.  34!) 

4.  Provincial  Legislature*  can  im- 
pose fines  and  penaltie-t  for  selling 
liquor  without  license.— iJr</mrt  v,  ^J/c- 
^tV/an.— .Supreme  Ct.,  N.  B.  .     .     ii.  489 

5.  Per  Spragge,  ('.  J.:  The  jurisdic- 
tion of  .a  Provincial  Legislature  to  le- 
gi.slate  respecting  licenses  ia  not  con- 
fined to  the  object  of  raising  a  rever-'i, 
Rc(jina  V.  Frawley.—G.  A.,  Ont    .  576 

6.  The  inspector  of  licenses  for  c.^ 
revenue  district  of  Montreal,  char<red 
a  (fraynian  in  the  employ  of  certain 
brewers  duly  licensed  under  the  Dom- 
inion Statute,  43  Vict,,  c.  19,  before 
the  Court  cf  .Special  Sesaion.s  of  the 
Peace,  at  Mdntreal,  with  having  sold 
beer  outside  tlie  business  premises  of 
the  brewer.i,  but  within  the  said  re- 
venue district  in  contravention  of  the 
Quebec  License  Act  of  1878.  There- 
upon the  brewers  claiming  inter  alia, 
that  being  licensed  brewers  under  the 
Dominion  Statute  they  had  the  right 
to  sell  beer  by  and  through  their  em- 
ployees and  draymen  without  a  Pro- 
vincial license,  and  that  the  Quebec 
License  Act  and  its  amendments  were 
ultra  vires,  and  if  constitutional  did 
not  authorize  the  complaint,  cnused  a 
writ  of  i)rohibition  to  be  issued  out  of 
the  Superior  Court  enjoining  the  Court 
of  Sp-'cial  SessioiiS  of  the  Peace  from 
further  proceeding  :  Held,  ))er  Rit- 
chie, C.  -L,  and  Strong,  Kournier  and 
Henry,  .1.1.,  that  the  C^uebec  Licenie 
Act  anil  its  amendments  were  intra 
vires,  and  that  the  Court  of  Special 
Sessions  of  the  Peace  at  Montreal, 
having  jurisdiction  to  try  the  alleged 
offence,  »nd  being  the  pr<ij)er  tribunal 
to  decide  the  question  of  fact  and  of 
law  involved,  a  writ  of  prohibition 
did  not  lie.  Per  Taschereau  and 
(Jwyiine,  J.J.,  that  the  case  was  one 
which   it  was  proper  for  the  Superior 
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Court  to  (leal  with  by  pruccedings  on 
prohibition.  — Per  Gwynne,  .1.  Tho 
Quebnc  License  Act  of  1878  inijio-ieH 
no  oblipiition  on  brewer.-*  to  take  out  a 
Provincial  licence  to  enable  them  to 
Be'l  their  beer,  and  therefore  the  Court 
of  Special  riession^  of  ihe  Peace  had 
no  jurisdiction,  and  prohibiti(jn  should 
iiiBue  absolutely.  —  !Sembl>;  A  license 
from  the  Dominion  (Jovernment  grant- 
ing outhiirity  to  a  brewer  to  manufac- 
ture beer,  does  not  conft^r  the  right  to 
sell  the  beer  manufactured  tmder  such 
license  elsewhere  than  on  the  brewerV 
pTem\t-e.».—  Molson  V.  Lamhc  -Supreme 
Ct  ,    Can iv.  334 

7.  The  New  Brunswick  Li(}uor  lii- 
cenae  Act,  1887,  provides  that  appHca- 
tioua  for  licen.ses  must  be  accnuipaiiied 
by  a  certitii-ate  that,  the  applicant  i.t  a 
fit  person  to  hold  a  license  and  his  pre- 
raines  suitable  for  the  purpose,  and 
that  such  certificate  hhall  be  signed  by 
at  least  one-third  of  the  ratepayers 
for  the  polling  sub-division.  The  Act 
alao  providnsthat  no  person  holding  a 
license  shall  be  qualified  to  sit  on  the 
commission  of  the  peace,  to  be  a 
member  of  a  municipal  council  or  a 
teacher  in  a  public  school  :  Held,  that 
these  enactment.^  were  valid.- Am - 
aher  v.  Peters— Supreme  Ct.   Can.    iv.  425 

Butchers       .     .     .^    .     .     .     ii.  335,  310 

See  TllADK  AND   COMMKKCK,    2. 

Insurance i.  205 

See  Trads  ano  Commkik  k,  1. 
Stamp  Duty i.  117 

See  Taxation,  2. 
LIEUTEN'ANT-GOVKFiNOR  OF 
ONTARIO-Isme  of  Commi.^sions  to 
hold  Courts  of  Assize i.  722 

Sec  Pkkkogative  of  Ckown,  1 
LIMITATION  OF  ACTIONS,    iv.  GoO 

See  Railways,  4. 

LIQU'^R.— Prohibition  and  regula- 
tion of  sale. 

<SVe  Intoxicating  Liguous. 

LICENSES. 

See  LicKN.'-K.s. 

LOCAL  AND  PRIVATE  MAT- 
TERS. 

See  M.vrTKiis  ok  a  Mkuki.v  Local 

OR  PUIVATH  NATrilK. 

LOCAL  WORKS  AND  UNDER 
TAKINGS. -Hy  an  Act  of  the  Prov- 
ince of  New  IJrunswick,  passed  pricir 
to  confederation,  the  plaintiff  company 
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was  incorporated  for  the  jnirpose  of 
construetiiig  a  railway  from  tin'  lity  of 
St.  .tohn,  in  that  PiMvit.ce,  westward 
to  the  boundary  of  tht^  United  States. 
After  conf'-deiation  another  Act  (32 
Vict.  0.  -"4)  was  passed  for  the  purpose 
of  removing  doul>ts  n  specting  ihe  lia- 
bility of  suh.scribers  f.ir  shares  in  the 
comphny,  and  this  latter  Act  was  held 
to  be  within  tho  competence  of  the 
Provincial  Legislature.  The  fact  of 
the  legislature  of  a  for>-igu  C'luntry 
authorizing  the  construction  of  a  line 
of  railway  in  tliat  cmuitry  for  the  pur- 
pose of  connecting  with  a  Provincial 
rai  way,  does  not  in  any  way  affect  the 
iiutl.  yrity  of  the  Ligislattire  of  the 
Province  to  h'gislate  with  re^ppct  to 
the  railway  within  the  bmuidM  of  the 
Pnwince.  —  Kuropt'in and  Nnvth  Amer- 
ican Railwai/  Co.  v.  Tkomaa. — Supreme 
Ct.,  N.  B ii.  439 

2.  All  Works  which  are  wholly  with- 
in one  I'rovince,  whether  the  under- 
taking to  which  they  belong  be  for  a 
commercial  purpose  or  otherwise,  are 
within  the  control,  and  subject  to  the 
legislation  of  the  Province  in  which 
they  are  situate,  unless  they  are  by 
the  Parliament  of  Canada  declared  to 
be  for  the  general  advantage  of  Can- 
ada, or  for  the  advantage  of  twj  or 
more  of  the  Provinces.  'J'he  Domin- 
ion Parliament  cannot  with mt  such 
declaration,  authorize  a  conii)any  to 
establish  in  two  or  more  Provinces, 
works  needing  special  legislative  au- 
thoiity,  and  which  are  in  tlieir  nature 
local  in  each  Province,  the  jurisdiction 
in  such  case  to  give  the  needed  author- 
ity, being  determined  by  the  location 
and  object  of  the  works,  and  not  by 
the  circumstance  that  the  company  i.s 
authorized  to  make  them  in  several 
Provinces.  A  company  was  incorpo- 
rated by  Act  of  the  Dominion  Parlia- 
ment f'lr  the  purpose  of  establishing 
teleph'  ne  lines  in  the  sever.il  Provinces 
of  the  Dominion,  but  not  of  connect- 
ing two  or  more  Provinces  by  telephone 
lines,  nor  was  the  undertaking  declar- 
ed to  be  for  the  g  leral  ad  antage  of 
Canada,  or  of  two  or  m"ro'if  the  Prov- 
inces, and  in  the  alwence  of  tlnse  con- 
ditions it  Was  held  that  the  Act,  so  far 
as  it  professed  to  confer  a  right  to 
erect  piles  in  the  streets  of  cities  and 
towns  was  invalid,  llfijina  v.  Muhr,  — 
Q.  B.,  (Quebec ii. 

M  AGISTRATES-Apiwintment  of. 
See  Justices  of  thb  Pkack. 
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MARITIME  COURT-The  Act  40 
Vict.  c.  21,  D.,  eatablishiniE;  a  Maritime 
Court,  with  jurisdiction  limited  to  the 
Province  of  Ontario,  is  within  the 
powers  of  the  Dominion  Parliament.— 
The  Picton. — Supreme  Ct.,  Can.    .     i.  557 

MARKETS- A  statute  of  the  Prov- 
ince of  Quebec  ffave  to  the  council  of 
the  city  of  Montreal  authority  to  reg- 
ulate and  license  the  sale  in  any  private 
stall  or  shop  in  the  city,  outside  of  the 
public  meat  markets,  of  any  meat,  fish, 
Tegetables,  or  provisions  usually  sold 
in  markets :  Held,  affirming  the  judg- 
ments of  the  Courts  below,  that  the 
•nactment  was  intra  vires  of  the  Pro- 
Tincial  Legislature. — Pigeon  v.  Record- 
er's Cowr*.  —  Supreme  Ct.,  Canada,   iv.  442 

Power  to  regulate i.  756 

See  Municipal  Institutions. 
MATTERS  OF  A  MERELY  LO- 
CAL   OR    PRIVATE    NATURE— 
Direct  taxation  for  local  [purpose .      i.    95 
See  Taxation,  1. 
Property  in  Province  .     .     .     .     ii.  241 
See  Property  and  Civil  Rights, 
1, 
Relief  of  Insolvent  Company      .     i.    63 
See  Bankruptct  and  Insolvency, 
1. 
Restricting  sale  of  Liquor      .     .     i.  688 
See  Intoxicating  Liquors,  1. 

MEDICAL  PRACTITIONER  - 
Rtgiitration] — The  Imperial  Parliament 
hftving  enacted  since  confederation  that 
any  person  registered  as  a  medical 
practitioner  under  the  English  Medi- 
cal Act  (21  &  22  Vict.  c.  90),  shall  be 
entitled  to  be  registered  in  any  colony 
upon  payment  of  the  fees  required  for 
such  registration  and  that  the  term 
"colony"  shall  include  any  of  Her 
Majesty's  possessions  which  hiive  a 
legislature,  the  enactment  was  held  to 
ftppl^  to  Canada  and  to  override  Pro- 
vincial regulations  for  the  examination 
of  applicants  for  registration,  notw'th- 
standing  the  confederation  Act  and 
the  exclusive  power  given  thereby  to 
the  Provinces  to  legi<ilate  in  relation  to 
education. — Regina  v.  College  of  Phy- 
ticians  and  Surgeons,  Ontario. — Q.  B. 
Ont i.  761 

MILITARY  AND  NAVAL  SER- 
VICE.—The  Parliament  of  Canada 
has,  under  the  B  N.  A.  Act,'exclu8ive 
jurisdiction  in  matters  relating  to 
militia,  military  and  nnval  service,  and 
defence,   and  consequently,   the   pro- 
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visions  of  the  Imperial  Army  Act,  1881, 
do  not  apply  to  Canada,  so  as  to  make 
persona  not  connected  with  the  active 
militia  of  the  Dominion  liable  in  re- 
spect of  acts  which  are  offences  under 
the  Imiierial  Act,  but  not  under  the 
Militia  Act  of  Canada.— ^o?nies  v. 
Temple. — Sessions  of  the  Peace,  Que- 
bec     ii.  396 

MORTMAIN.— An  Act  of  the  Do- 
minion Parliament,  incorporati"- g  a 
company  and  purporting  to  enabio  the 
company  to  hold  lands,  may  operate  as 
a  license  from  the  Crown  for  thit  pur- 
pose. Such  an  Act  would  not  prevent 
the  Province  from  passing  a  law  pre- 
venting altogether  or  restri  tin^  the 
holding  of  lands  by  corporations  in  the 
Province  — McDiarmid  v.  Hughes,  — 
Q.B.D.,  Ont iv.  701 

MUNICIPAL  INSTITUTIONS- 
The  provision  contained  in  the  Munici- 
pal Act  of  Ontario,  authorizing  city 
councils  to  pass  by-laws  "  for  prevent- 
ing criers  and  vendors  'of  small-ware 
from  practising  their  calling  in  the 
market,  public  streets  and  vacant  lots 
adjacent  thereto,"  is  not  ultra  vires  of 
the  Ontario  Legislature,  as  being  a 
regulation  of  trade  and  commerce.  In 
giving  jurisdiction  to  the  Provincial 
Legislatures  in  all  matters  relating  to 
municipal  inbtitutions,  the  intention 
must  have  been  that  these  Legislatures 
should  have  power  to  alter  and  amend 
all  the  existing  laws  with  respect  to 
such  institutions,  and  especially  to  en- 
large the  scope  of  a  power  existing  in 
the  Municipal  Act  at  the  time  of  con- 
federation.— Harris  v.  Oity  of  Hamil- 
ton.—q.  B.,Ont i.  756 

Nu'sances iii.  357 

See  Nuisances. 

Sale  of  Liquor. 
See  Intoxicating  Liquors. 

NAVIGATION  AND  SHIPPING. 

The  power  to  incorporate  a  navigation 
company  the  operations  of  which  are 
limited  to  a  particular  Province,  be- 
longs exclusively  to  the  Legislature  of 
such  Province. — Macdougall  v.  Union 
Navigation  Co.— Q.  B.,  Quebec     .     ii.  228 

2.  The  Government  of  the  Province 
of  Quebec  having  by  letters  patent 
granted  a  water  lot  extending  into  deep 
water  at  the  mouth  of  the  River  St. 
Maurice,  the  letters  patent  were  held 
to  be  valid,  subject  tu  an  implied  re- 
striction that  the  requirements  of  navi- 
gation and  commerce  were  not  to  be 
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nterfered  with  or  injured  thereby. — 
Norma nd  v.  St.  Lawrence  Naviyation 
Co.-q.  B.,  Quebec ii.  231 

3.  The  Dominion  Parliament  can 
confer  on  the  Vice- Admiralty  Courts 
jurisdiction  in  any  matter  of  navigation 
and  Hhippinir  within  the  territorial 
limits  of  the  Dominion.  When  an  Act 
of  the  Parliament  of  Canada  is  in  part 
repuf^nant  to  an  Iint)erial  Statute, 
effect  will  be  given  to  the  former  so  far 
as  its  provisions  do  not  conPict  with 
those  of  the  Imwrial  enactment. — 
The  /Vjreiw//.  —  Vice- Admiralty  Ct., 
Quebec ii.  378 

4.  A  Provincial  enactment  autho- 
rising the  erection  of  booms  in  a  navi- 
gable river  does  not  conflict  with  the 
power  of  the  Parliament  ol  Canada 
with  respect  to  navigation  and  ship- 
ping under  sect.  91  of  the  B.  N.  A.  Act 
the  words  na\igatir>n  and  shippin:^ 
being  employed  in  that  section  in  the 
sense  in  which  they  are  used  in  the 
several  Acts  of  the  Imperial  Parlia- 
nent  relating  to  navigation  and  ship- 
ping, and  in  the  Act  of  the  Parliament 
of  Canada,  31  Vict.  c.  58,  viz.  :  As 
giving  the  right  to  preecribo^niles  and 
regulations  for  vessels  navigating  the 
waters  of  the  Dominion,  and  not  as 
excluding  for  all  purposes  Provincial 
jurisdiction  over  navigable  waters,— 
McMillan  v.  Southwest  Boom  Co. — 
Supreme  Ct,  N.  B ii.  542 

5.  A  Provincirtl  Legislature  may  in- 
corporate a  boom  company,  but  cannot 
confer  upon  the  company  power  to 
obstruct  the  navigation  of  a  tidal  arid 
navigable  river,  Tasehereau,  J.,  doubt- 
ing. McMillan  v.  Southwest  Boom  Co., 
(1  P.  &  B.  715),  overruled  in  part. 
—  QucrJdf/  River  Driving  Boom  Co.  v. 
Z>ai'jrfson.— Supreme  Ct.,  Can.     .     iii.  243 

6.  The  control  over  navigation  con- 
ferred on  the  Dominion  Parliament  by 
the  B.N. A.  Act  does  not  prevent  the 
Provincial  Legislatures  from  exercising 
municipal  and  police  control  on  navi- 
gable rivers  ;  consequently  the  Quebec 
Act  43  &  44  Vict.  c.  62,  extending  the 
limits  of  the  town  of  St.  John's  to  the 
middle  of  a  navigable  river  was  held  to 
be  valid,  and  to  confer  the  right  to  tax 
property  within  the  added  limitH. 
Judgment  of  the  Court  of  Queen's 
Bench  on  this  point  afRrrned.  -(kntral 
Vermont  Railway  v.  St.  John's.  — Su- 
preme Ct.,  Can iv.  326 

7.  Notwithstanding  the  exclusive 
legislative  authority   over  navigation 
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and  shipping  possessed  by  the  Domin- 
ion Parliament,  a  Provincial  Legisla- 
ture can  confer  on  municipalities  the 
right  to  tax  ferrymen  and  ferries  ;  con- 
sequently the  Quebec  Act,  39  Vict.  c. 
52,  by  which  the  city  of  Montreal  is 
authorized  tu  impose  an  annual  tax  on 
ferrymen  or  steamboat  ferries  is  valid. 
The  appellants,  while  successful  on 
other  grounds,  having  failed  to  serious- 
ly impugn  the  Act  m  4ueBtion,  were 
orderf  d  to  pay  the  costs  of  the  Attor- 
ney-(j!eneral.  —  Lomjueuil  Navigation 
Co.,  v.  Ci<^o''Jl/o>i^rfo/.— Supreme  Ct,, 
Can iv.  370 

NEW  BRUNSWICK.-Statutes. 
See  Statcteh. 

NOVA  SCOTIA. -Statutes. 
See  Statutes. 

NUISANCE^.— The  iwwer  of  the 
Parliament  of  Canada  to  enact  a  gen- 
eral law  of  nuisance,  as  inci<lent  to 
its  right  to  legislate  as  to  criminal  law, 
is  not  incompatible  with  a  right  in 
the  Provincial  I^egislatures  to  autho- 
rize municipal  corporations  to  pass 
by-laws  against  nuisances  hurtful  to 
public  health,  as  incidental  to  muni- 
cipal institutions. — Ex  parte  Pillow. — 
Superior  Ct.,  Quebec     ....     iii.  357 

Information  respecting  .     i.  813  ;  ii,  559 
Sec  Attorney-Gknkral. 

ONTARIO.— Power  of  legislature  to 
repeal  or  modify  laws  of  Province  of 

Canada i.  351 

See  Le(;islaturks  op  Ontario  and 
Quebec. 

Statutes. 
See  Statutes. 

PATENT  OF  INVENTION.-Pro- 
ceedings  in  the  nature  of  a  scire  facias, 
to  set  aside  letters  patent  of  invention 
issued  under  the  Dominion  Statute,  36 
Vict,  c.  26,  cannot  be  instituted  in  the 
name  of  a  Provincial  Attorney-(ien- 
eral,  and  can  only  be  legally  brought 
by  the  Attorney-CJeneral  of  Canada, — 
Mousscau  v,  £a<f,— Court  of  Review, 
Quebec iii.  341 

2,  The  Dominion  Parliament,  having 
in  the  year  1872  passed  an  Act  respect- 
ing patents  of  invention  which  by  sect. 
28  provided  that  all  patents  were  to  be 
subject  to  certain  conditions  non-com- 
pliance with  which  should  render  them 
void,  and  that  the  Minister  of  Agricul- 
ture or  his  deputy  should  have  autho- 
rity to  finally  determine  any  dispute  as 
to  whether  a  patent  had  or  had  not  be- 
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come  void  :  Held,  that  a  court  or  judi- 
cial tribunal  for  tliH  deenniiia'inii  nf 
the  Jnatter>(  reft- rrtd  t<»  in  the  said  sec- 
tion'vas  thereby  c.iji^it.tutfd  and  that 
the  coustituti'iu  of  eucli  a  court  was 
within  the  competence  of  the  1  ^oiniiiii)!) 
Parliament.  -In  re  Belt  l'elc<)hoiie  do. — 
C.P.i).,  Ont iv.  618 

PENALTIES.- Procedure    .     .     . 
.    .     ii.  21)1,  297,  308.  311  ;  iii.  40r>^.  iv.  578 
See  Criminal  Law,  3  G,  11,  i2. 

Recovery  by  informer     .      .      .     iii.  297 
Sec  PKorKUTY  AND  CiviL  Rights,  3. 

POLICK  MAUISTRATE.S-  Power 
to  appoint      ....        i.  810 ;  iv.  630 
See  Justices  ok  the  Peace,  1,  4. 

PRECIOUS  METALS.-Right  of 
Province  to iv.  241 

See.  Lands. 

PREROGATIVE  OV  CKOWN.- 
Theprovisionsof  the  B.  N.  A.  Act  have 
not  cuperaeded  the  prerogative  right  of 
the  Crown  to  isHue  a  conimisHioii  to  the 
Judge  of  the  I'rovixional  Judicial  dis- 
trict of  Algonia  to  hi  Id  a  Court  of 
Oyer  and  Terminer  and  General  Gaol 
Delivery,  for  trial  of  felonies,  efo. ;  and 
such  a  commisaiou  by  the  Deputy  of 
the  Governor-General  was  held  to  be 
legal.  Per  Wilson,  J.— The  Lieu- 
tenant-Governor, as  well  as  the  Gov- 
ernor-General has  the  jiower  to  issue 
commissions  to  hold  Courts  of  As^cize. 
—iiei/jna  V.  ^OTcr.- Q.  B.,  Ont.     .     i.  722 

2.  The  petitioner  having  been  de- 
clared duly  elected  a  member  to  re- 
present the  Electoral  District  of  Mont- 
manier  in  the  Legi-lative  Assembly  of 
the  Province  of  Quebec.his  election  was 
afterwards,  on  petition,  declared  riull 
and  void  by  judgment  of  the  Superior 
Court,  under  the  Quebec  Controverted 
Elecrious  Act,  187fi,  and  himself  de- 
clared guilty  (if  corrupt  i)ractices,  both 
personally  and  by  his  agents.  Ht  now 
applied  for  spt'cial  leave  to  appeal  to 
Her  Majestj'  in  Council  :  Held,  that 
■uch  a])plication  must  be  refused.  Al- 
though the  prerogf.tive  of  the  Crown 
cannot  in  general  be  taken  away  ex- 
cept by  express  words,  and  the  90th 
section  of  the  above  Actpr  vidingthat 
"such  jutlgment  shall  not  be  >uscei)ti- 
ble  of  appeal,"  does  noc  mention 
either  the  Crown  or  its  prerogative  ; 
yet  the  fair  construction  of  the  Act 
was  held  to  be  that  it  was  the  inten- 
tion of  the  Legislature  to  create  a  tri- 
bunal fertile  purpose  of  trying  election 
petitions   in  a  manner   which  should 
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make  its  decision  final  for  all  purposes, 
and  should  t.ot  annex  to  it  tl"4  incide 
of  its  ju(l).!inent  being  reviewed  by  the 
Crown  uijder  its  prerogative  ;  and  the 
Act  hriving  b'eii  absented  to  on  the 
part  of  the  Ciown,  and  the  Crown 
being  therefore  a  parly  to  it,  there  was 
held  to  be  no  prerogiitive  right  to 
admit  an  apjie-'^l  contritr-  to  the  inten- 
tion of  the  Act.  —  Thchertfe  v.  Lamirij. 

-PC :  .  .  .  ii.   1 

3.  The  Queen  is  the  head  of  the  con- 
stilu'iorial  gov»rnmentof  Canada,  and 
in  ii'iHter.-i  affecting  tlie  Dominion  at 
ha>;f  hoi'  preicgatives  are  exercised  by 
the  l)'>minion  'iovernuieiit.  The  pre- 
rogative i)rivilege  to  priority  over  other 
creditors  I'f  eqiijl  degree  belongs  to  the 
Crown  as  representing  the  Dominion 
of  Canada,  wlien  claiming  as  a  creditor 
of  a  Provincial  corporation  in  a  Pro- 
vincial CDurt.- Roj.  v,  Jicnik  of  Navn 
5co<(Vi. —Supreme  Ct.,  Can.     .     .     iv.  391 

4.  The  Queen  is  the  head  of  the  con- 
stituticnal  government  of  Canada,  and 
in  matter-i  affecting  the  Dominion  at 
large  her  prerogatives  are  exercised  by 
the  Dominion  Government.  The  pre- 
rogative privilege  to  priority  over  other 
creditors  of  equal  degree  behmgs  to  the 
Crown  as  representing  the  Dominion  of 
Canada  when  claiming  as  a  creditor  of 
an  insolvent  bank.—  Maritime  Jiavk  v. 
The  Queen,  -Supreme  Ct.,  Can.    .    iv.  409 

Appeal i.  252 

See  Bankhuptcy  and  Insolvknct, 
2. 

Revenues  arising  hinn     .     .     .     iv.  241 

See  Lands. 

PRINCE   EDWARD  ISLAND.— 

Statutes. 

Sec  ST.vrcrEs. 

PROCEDURE.  -  Civil.  .     .     .     ii.  493 
See  Fkopeutt  and  Civil  Rights, 
2. 

Criminal,  ii.  291,  .308,  311,  602,  653;  iv.  .578 
See  CuiMiNAL  Law,  3.  5,  6, «,  10. 12. 

PROHIBITORY  LIQUOR  LAW. 

Power  to  en.ict  or  repeal     .      .      .     ii.     12 
280,  .392.  382,  385  ;  iii.  348 ;  iv.  305 

See  Intoxicating  Liqioks,  2,3,5,9. 
Temperance  Act  oir  1864,  2, 5. 
PROPERTY  AND  CIVIL 
RIGHTS.— An  Act;  of  the  Legisla- 
ture of  Quebec  authorizing  the  Lieu- 
tenant-Governor to  revoke  the  right 
of  certain  municipalities  to  exact  tolls 
on  a  toll  bridge,  for  default  in  making 
repairs,  and  to  transfer  the  property 
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to  othera,  waH  held  valid,  as  the 
matter  rdat«d  to  property  and  civil 
rights  and  was  of  a  merely  local 
v&iure.— Municipal  it  ij  of  I  levdavd  v. 
Municipality  of  Melbourne  and  Jhomp- 
eon  Core.  -  y.  B, Quebec.     .     .      .    ii.  ?41 

2.  Qiicere,  whethor  the  Dominion 
Act,  32-P3  Vict.  c.  29,  s.  134,  relating 
to  costs  iu  actions  jigainht  Justices,  is 
not  ultra  vireH  of  the  Fedfral  Parlia- 
ment as  relating  to  proct  duro  in  a  civil 
matter. —JrAi«/cr  v.  JJiblcr—iiu\iTfme 
Ct.,N.B ii.  492 

3.  The  juri.' diction  of  the  Provincial 
Legislatures  over  "property  and  civil 
rights  does  not  preclude  the  Parliament 
of  Canada  from  giving  to  an  infornier 
the  righv.  to  recover,  by  a  civil  action, 
a  penalty  impo'-ed  as  a  puninlnnent  for 
bribery  at  an  election.  The  Dominion 
Elections  Act,1874,  by  Bect.l09,provide8 
that  all  penalties  and  forfeitures  ((-clier 
than  fines  in  caces  of  misdemeanour) 
imposed  by  the  Act  shall  be  recover- 
able, with  full  costs  of  suit,  by  any  per- 
■on  who  will  sue  for  the  same,  by  action 
of  debt  or  information,  in  any  of  Her 
Majesty's  Courts  in  the  Province  in 
which  the  cause  of  action  arose,  having 
competent  jurisdiction :  Held,  that  this 
enactment  was  valid.  — Z)cj/Ze  v.  Bell.— 

O.  A.,  Ont iii.  297 

4.  Where  land  then  forming  part  of 
the  Ordnance  lands  of  the  old  Province 
of  Canada  had  been  granted  to  the 
corporation  of  the  city  of  Toronto  in 
the  year  1858,  it  was  held  that  after 
the  pansingof  the  British  North  Amer- 
ica Act  the  power  to  vary  the  trusts 
contained  in  the  grant  was  vested  in 
the  Legislature  of  the  Province  and 
not  in  the  Parliament  of  the  Domin- 
ion.—.fiTennerfy  v.  <'itp  of  Toronto.— 
Ch.  D  ,  Ont iv.  649 

Bankruptcy  and  Insolvency    .     .     i.  252 
See     Bankhuptcy     and     Insol- 
vency, 2. 
Exclusive  Rights  of  Fishing  .     .     ii.    65 

See  FwHEBiKS. 
Regulation    of    Trade    and     Cona- 

merco i.  2G5 

See  TuADE  and  CoMMEncE,  1. 

Transfer  of  Warehouse  Receipts,     i.  828 
See  Bills  of  LAmNO  and  Ware- 
hoi  SB  Rkceipts.  2. 

PROVINCIAL  COURTS.- Power 
to  impose  duties  on  ]  The  Parliament  of 
the  Dominion  of  Canada  has  power  to 
impoho  new  duties  upon  exit'ting  Pro- 
vincial Courts,  and  to  give  them  powers 
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as  to  matters  coming  within  the  class'.s 
of  subjects  over  which  the  Uouiiiiion 
Pailianieiit  has  jurisdiction,  conse- 
quently the  honiiiiinn  Controverted 
KKctioiiH  Act  of  l.'^74  (Canadian  Stat. 
37  Vict.  c.  10),  wliiih  ci  nfers  upon  the 
I'rovincial  (luuits  juiisdiction  witl>  re- 
spect to  elections  to  the  Oouiiiiion 
House  of  CunniionH,  is  valid.  Sjecial 
leave  refused  to  appeal  from  two  con- 
current ju(l(;nients  of  thf  Courts  in 
Canada,  affirming  the  coin])nfeiicy  and 
validity  of  the  said  Act  of  1874  ;  it  ap- 
pearing to  the  Judiciid  CoiiMnitt(.'e  of 
the  I'rivy  Council  that  there  was  no 
substantial  cpusiinn  ri-(|U'riiiR  to  be 
determined,  none  of  their  Lordships 
having  any  doubt  of  the  .'■■ouiKlness  of 
the  judgments,  though  sever.il  jiuigcs 
of  the  first  instance  had  held  the  Act 
to  be  invalid.— r(//in  v.  Lanylnis.— 
P.  0    .     . i.  158 

Precedence  in i.  488 

See  QuKKN'a  Counsel. 

PROVINCIAL  LP:aiSL\TURK3 
— By  the  .Statutes  of  tlie  t2\iel)ec  Legis- 
lature, 31  Vict.  c.  32,  and  32  Vict.  c.  29, 
Fire  Commibsioners  or  Marshals  were 
appointed,  with  Ipower  to  investigate 
the  origin  of  any  fires  occurring  in  the 
citiesot  Quebec  and  Montreiil ;  to  com- 
pel the  attendance  of  witnesses,  and 
examine  them  on  oath  ;  and  t<>  commit 
to  prison  any  witnesses  refusing  to 
answer  without  jui-t  cause  :  Held,  that 
these  Statutes  were  witliin  the  com- 
petency of  the  I'rovincial  Legislature. 
On  petition  by  the  AitiTney-Geiieral 
of  the  Province  of  Quebec,  s])ecial  leave 
was  granted  to  appe.il  from  a  judfs'iiient 
of  the  Queen's  Bench,  Quebec,  on  a 
case  reserved  in  a  trial  for  felony. — The 
Queen  V.  Coote.  —  I'.C i.     57 

2.  A  Provincial  Legislature  of  Can- 
ada has  no  power  to  pass  an  Act 
transferring  t"  anew  company,  or  other- 
wise, a  federal  railway,  with  its  appur- 
tenances, property,  rights  and  powers, 
or  to  dissolve  a  federal  company,  or  to 
substitute  for  it  a  company  to  be 
governed  by,  and  subject  to,  ijrovincial 
legisliitio-i.  — /Juinv/i^i/i  v.  La  dompuiinie 
du  (.'licmin  de  Fer  de  Montreal,  Ottawa, 

et  Uccidthtal.  —  V.  C i.  233 

3.  Thi'  first  step  to  be  taken  with  a 
view  to  test  the  validity  of  an  Act  of  a 
Provincial  Legislature  under  the 
B.N.  A.  /\ct  is  to  cnnsider  whether  the 
subject  matter  ot  the  Act  falls  within 
any  ol  the  classes  vt  subjects  enumer- 
ated in  section  92,  which  states  tlie 
legislative    powers    of    the   Provincial 
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LeKisIatures.  If  it  doeB  not  come 
within  any  of  such  clas^ns,  the  Provin- 
cial Act  iH  of  no  validity.  If  it  does, 
these  further  questionH  ir.ay  ariRe,  viz., 
whether  the  subject  of  the  Act  does  not 
also  fall  within  one  of  the  enumerated 
classes  of  subjects  in  sect.  91,  which 
states  the  legislative  powers  of  the 
Domini  n  Parliament,  and  whether  the 
power  of  the  Provincial  Ijegislature  is 
or  is  not  thereby  overborne.  — Dt'/i'c  v. 
Temporalities  Hoard.  -  P.  C.       .     .     i.  351 

4.  A  testator  had  devised  the  residue 
of  his  estate  in  trust  for  such  of  his 
children  as  should  be  living  at  the 
decease  of  his  widow,  and  for  the  chil- 
dren of  any  <>f  them  who  should  then 
be  dead.  Before  the  widow's  death, 
and  on  her  application  and  that  of  the 
testator's  children  (all  of  whom  were 
living),  the  Provincial  Legislature  of 
Ontario  passed  an  Act  (34  Vict.  c.  9'J) 
for  dividing  the  property  among  the 
testator's  children  forthwith :  Held, 
that  such  an  Act  wus  within  the  com- 
petence of  the  Provincial  Legislature  ; 
but  the  Court  held  further  (Draper, 
C.J.,  and  Spragge,  C,  dissenting)  that 
the  testator's  grandchildren,  not  hav- 
ing been  expressly  named  in  the  Act, 
and  there  being  no  express  and  explicit 
enactment  specifically  referring  to  and 
barring  their  rights,  their  interests  re- 
mained unaffected  by  the  Act.— Re 
Ooodhue.-C.  A.,  Out i.  560 

5.  Provincial  Legislatures  are  not 
restricted  to  legislation  respecting 
property  such  as  bonds  held  in  the 
Province,  and  where  debts  and  other 
obligations  are  authorized  to  be  con- 
tracted under  a  local  Act,  passed  in 
relation  to  a  matter  within  the  power 
of  a  Local  Legislature,  such  debts  may 
be  Jealt  with  by  subsequent  Acts  of 
the  same  Legislature,  notwithstanding 
that  by  a  fiction  of  law  they  may  be 
domiciled  out  of  the  Province.— ^onts 
V.  Canada  Central  Railway  Co.—Q.  B., 
Ont i.  777 

6.  Provincial  Legisliitures  have,  as 
incident  to  their  express  powers  under 
the  B.N. A.  Act,  the  right  to  summon 
witnesses,  and  to  punish  persons  who 
disobey  such  summons,  this  nVht  being 
necessary  to  the  proper  exercise  of  their 
powers  of  legislation,  and  the  control 
assigned  to  them  in  respect  of  the  ad- 
ministr.'vtion    of    public    affairs.     The 

Provisions  of  the  Act  of  the  Quebec 
legislature,  35  Vict.  c.  5,  regulating 
this  right  are  valid.  Ramsay,  J.,  dis- 
•enting. — Ex  parte  Dansereau.—Q.  B., 
Quebec ii.  165 
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7.  A  Provincial  Legislature  has 
authority  to  determine  the  age  or  other 
qualifications  which  shall  be  required 
on  the  part  of  persons  resident  in 
the  I'roviuce,  to  entitle  them  to  man- 
age their  own  affairs,  or  to  exercise 
certain  professions  or  branches  of  busi- 
ness attended  with  danger  or  risk  to 
the  public.  If  laws  on  these  subjects 
incidentally  affect  trade  and  commerce, 
this  incidental  power  must  be  deemed 
to  be  included  in  thri  right  to  deal  with 
those  matters  which  are  specially 
placed  under  provincial  contr/l.  The 
Quebec  Pharmacy  Act  of  1875,  so  far 
as  il  requires  certain  qualifications  on 
the  part  of  persons  exercising  the  busi- 
ness of  selling  drugs  and  medicines,  is 
valid.  The  Provincial  Legislatures 
have  the  right  to  appropriate  fines  to 
municipal  or  other  corporations. — Ben- 
nett v.  Pharmaeeutical  A»iooiation  of 
Quebec.— Q.  B.,  Quebec    .    .    .     .    ii.  250 

8.  A  Provincial  Legislature  is  en- 
titled to  legislate  with  a  view  to  regu- 
late within  the  Province  the  sale  of 
whatever  may  injuriously  affect  the 
lires,  health,  morals,  or  well  bein^  of 
the  community,  whether  it  be  intoxicat- 
ing liquors,  poisons,  or  unwholesome 
provisions,  if  such  legislation  is  made 
bona  fide  with  the  object  of  regulation 
alone,  even  though  to  a  certain  extent 
trade  and  commerce  are  affected  there- 
by.—A'cc/c  v.  McLennan,  —  Supreme 
Ct.,  N.S ii.  400 

PUBLIC  IN.TURY. -Proper officer 
to  complain  of. 

Sic  AtTOKNKY  <iKNKRAL. 

PUBLIC     HARBOUR.-Jurisdic. 

tion  and  ownership ii.  147 

See  Harbours. 

PUN  ISHMP:NT. -Fine  and  Impris- 
onment. 

See  Fink  an'o  Imprisonmest. 

Hard  Lab^)ur. 
See  Hard  Labour. 

QUKBEC— Power  of  Legislature  to 
repeal  or  modify  laws  of  Province  of 

Canada i.  351 

Sec  Legislatures  of  Ontario  and 
Quebec. 
Privileges  ot  Legislature    ,     .     .     ii.  165 
Sec  Provincial  Legislatures,  6. 

Statutes. 
Sec  Statutes. 

QUEEN'S  COUNSEL.  -  -  Appoint- 
ment of.]  A  Provincial  Legislature  has 
no  power  to  authorize  the  Lieutenant- 
Governor  to  appoint  Queen's  Counsel, 
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or  to  g^ant  to  any  member  of  the  Bar 
a  patent  of  precedence  in  the  Courts  of 
the  Province.  (Henry,  Taschereau  and 
G  Wynne,  J  J.)  The  question  arose  on 
an  appeal  by  Queen's  Counsel  appointed 
by  tne  Lieutenant-Governor  under 
Acts  of  the  Provincial  Legislature,  the 
respondent  being  a  Queen's  Counsel 
appointed  by  the  Governor-General ; 
and  Strong,  Fournier  and  Taschereau, 
JJ.,  were  of  opinion  that  the  Provin- 
cial Acts  under  which  the  appellants 
were  appointed  were  not  intended  to 
afiFect  the  precedence  of  Queen's  Coun- 
sel appointed  by  the  Governor-General ; 
and  it  was  therefore  held,  Per  Strong 
and  Fournier,  JJ.  :-yThat  as  this  Court 
ought  never,  except  in  cases  when  such 
adjudication  is  indispensable  to  the 
decision  of  a  cause,  to  pronounce  upon 
the  constitutional  power  of  a  Legisla- 
ture to  pass  a  statute,  there  was  no 
necessity  in  this  ca'e  for  them  to  ex- 
press an  opinion  upon  the  validity  of 
the  Acts  in  question. — Lenoir  v.  Ritchie. 

—Supreme  Ct.,  Can i.  488 

RAILWAYS.— Where  it  is  neces- 
sary for  a  Provincial  railway  in  Ontario 
to  cross  a  Dominion  rail>\ay,  the  com- 
pany desiring  to  effect  such  crossing 
must  procure  the  approval  of  the  Com- 
missioner of  Public  Works  for  Ontario, 
as  well  as  the  approval  of  the  Railway 
Committee  of  the  Privy  Council  of  the 
Dominion  ;  and  the  railway  companies 
cannot  by  agreement  waive  this  pro- 
vision.— Credit  Valley  Ry.  Co.  v.  Ortat 
Wtttern  Ry.  Co.*— Chy.,  Ont.    .    .    i.  822 

2.  The  Province  of  Ontario  passed 
an  Act  to  make  provision  for  the  safety 
of  railway  employees  and  the  public, 
such  provision  having  reference  to  the 
construction  and  maintenance  of  rail- 
way frogs,  etc.  Per  Spragge,  C.  J.,  a 
Provincial  Legislature  has  no  power  to 
pass  such  a  law  with  reference  to  a 
Dominion  railway  situate  locally  within 
the  Province.  The  other  Judges  of  the 
Court  of  Appeal  expressed  no  opinion 
upon  the  point,  being  of  opinion  that 
tne  Act  was  not  intended  to  apply  to 
Dominion  railways,  and  for  that  reason 
did  not  apply  to  the  Dominion  railway 
company  in  question. — Monkhouse  v. 
Grand    Trunk  Railway.— G.  A.,  Ont. 

iii.  289 

3.  The  Ontario  Legislature  by  Rev. 
Stat.,  1887,  c.  141,  gives  to  workmen, 
injured  in  the  course  of  their  emj)Ioy- 
ment,  the  right,  under  certain  condi- 

*See  R.S.O.,  1887,  c.  170,  sect.  9,  sub-s.  17. 


FAOI. 
tions,  to  recover  compensation  therefor 
from  their  employers :  Held,  that  this 
enactment  was  valid  and  applied  to  Ihe 
defendant  company  as  well  as  other 
railways  under  the  legislative  control 
of  the  Dominion  Parliament. — Canada 
Southern  Ry.  Co.  v.  Jackson. — Supreme 
Ct.  Can iv.  461 

4.  The  Dominion  Parliament  having 
by  a  general  railway  Act,  applicable 
to  all  railway  companies  o\  er  which  the 
Parliament  had  jurisdiction,  limited  to 
six  months  the  time  for  bringing 
actions  against  railway  companies  for 
any  injury  caused  by  reason  of  the 
railway  :  Held,  by  Hagarty,  O.J.,  and 
Osier,  J.  A.,  affirming  the  judgment  of 
Street,  J.,  (Burton  and  Maclennan, 
J  J.  A.,  dissenting)  that  this  enactment 
Mfoavaiid.  —  Mc Arthur  v.  Northern  and 
Patifie  Junction  Ry.  Co.—C  A.,  Ont. 

iv.  66d 

Extending  beyond  Piovince    .    .    i.    95 

See  Taxation,  1. 

Jurisdiction  respecting    .     .     i.  233,  397 
See  D(»MiNioN  Parliamknt,  1. 

Pkovinoial  Lecislaturks,  2. 

Nuisance  caused  by i.  81& 

See  Attoknky-Gknkkal,  1. 

Provincial  connecting  with  foreign 

railway li.  43ft 

See  Local  Wohks,  1. 

REGISTRATION.— Registration  of 

medical  practioner i.  761 

See  Medical  Pkactitioneb. 

RIVERS.— Jurisdiction    .     ii.  231,  542 
iii.  243;  iv.  326 
See  Navigation  and  Shipping,  2, 
4,  5,  6. 

Regulation  of  fisheries  ....    ii.    65 
See  F18HERIK8. 

SEPARATE  SCHOOLS. 

Sec  Denominational  Schools. 

SHIPPING. 

See  Navigation  and  Shipping. 

SHOP,  SALOON,  TAVERN, 
AUCTIONEER  AND  OTHER 
LICENSES.' 

See  Licenses. 

SMALLWARE.  —  Regulation    of 

vendors  of i.  756 

See  Municipal  Institutions. 

SOVEREIGN. -iJepr    .j^g  „ 
The  members  of  the  Execu"      5""°°'^ 
of  a  Province,  under  the  B.  N.  A.  Act, 
lepresent  the  Sovereign,  and  cannot  be 
sued  in  the  civil  courts  of  the  Province 
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lor  acta  perforinnd  by  tliem  in  the  dig- 
eharf^eof  their  official  Huty. — Mohon  v, 
Chapleau,—S\i\>er'uiT  Ot.,  Quebec,     iii.  360 

STAMP  DUTY.— Power  to  impoRe. 

i.  117  ;  iii.  190 

See  Taxation,  2,  4. 

STATUTE.S  - 
Imperial     .     .     22  Ooo.  3,  c.  75.  i.  789 

See  CouNTT  Coikt  Ji'dob. 

5  &  6  Vict.  0.  45.        i.  570 
See  CoPTRiOHT. 


31  Vict.  c.  29. 
See  Mkdkmi.  Pkaotitionkh. 

33  &  34  Vict.  c.  52. 

See   EXTHADITION. 


i.  761 


316 


ii.  396 


789 
789 
i.  351 


i.  «10 


iv.  288 


44  &  45  Vict,  c,  58 
See  MiLiTAKY  AM)  Naval  Skkvick 

Canada— (0]d  Province  of) 

Con.  Stat.  C.  c.  13. 
See  County  Coi;kt  Judob. 

Con.  Stat.  U.C.  c.  14, 
See  County  Court  Judok. 

22  Vict.  c.  HC. 
See  LKOisLATtrnKs  or  Ontario  and 
Quebec. 

27  &  28  Vict.  c.  18. 
See  Temperance  Act  of  1864. 

28  Vict.  c.  20. 
See  Justices  or  the  Peace,  1. 

Dominion   .     .     31  Vict.  c.  8. 
See  Imperial  Court. 

31  Vict.  c.  38.  i.  789 

See  County  (  'ourt  Judge. 

31  Vict.  c.  48.  iv.  639 

See  Bankruptcy  and  Insolvency,  18 

31  Vict.  c.  60.  ii.    65 

See  FiSHERiEa. 

31  Vict.  c.  76.  ii.  330 

iii.  315 
See  Witnesses  and  Evidence. 

32  &  33  Vict.  c.  16.   i,  686 

ii.  412 

See     Bankruptcy     and     Insol- 
vency, 3,  6. 

32  &  33  Vict.  c.  29. 

ii.  492,  644 
See  Property  and  Civil  Rights, 
2. 

Criminal  Law,  9, 

32  &  33  Vict,  0.  31. 

ii.  602 ;  iii.  406 
See  Criminal  Law,  8,  11. 

34  Vict.  c.  5.  i.  828 

See  Bills  or  Lading,  2. 

34  Vict.  c.  9.  iv.  639 


PAOB. 

See    iBankrii'toy     and     Insol- 
vency, 18. 

34  and  85  Vict.  o.  28        iv.      I 

Set  Leoihi.ativk  Power,  2. 

35  Vict.  c.  26.     iii.  341  ;  iv.  618 
See  Patent  ok  Invention. 

36  Vict.  c.  54.  ii.  378 
See  NAVifi.\TioN  and  Shipping,  8. 

37  Vict.  c.  9  iii.  297 
See  Propkrty  and  Civil  Uiohtb, 

3. 

37  Vict.  c.  10. 
See  Provincial  Couhth. 

37  Vict,  c  16. 
See  Dominion  (Jovernment,  1 

37  Vict.  c.  103. 

SeeCoMPANiK.?,  .1,  2. 

38  Vict.  c.  16. 

Sfe       BaNKHUPTCY       AND 
VHNCV,  11. 

88  Vict.  c.  88 
See  Copyright. 

40  Vict.  c.  21. 
See  Maritime  Court. 

40  Vict.  c.  41. 
See     Bankruptcy     and 
VENCY,  2. 

40  Vict.  c.  46. 
See  Railways,  1. 

41  Vict.  0  16. 
See  Intoxicating  Liquors,  2. 

42  Vict.  c.  48.  ii.  237 
See     Bankruptcy     and     Insol- 
vency, 4. 

43  Vict.  c.  25.  iv.       1 
See  Legislative  Power,  2. 

43  Vict.  c.  67.  ii.  257 

See  Local  Works  and  Undertak- 
ings, 2. 

45  Vict.  c.  118.       iv.  701 

Sec  Mortmain. 

R.S.C.  c.  12^.  iv.  459 

See     Bankruptcy     and     Insol- 
vency, 15. 

R.S.C.  c.  161.  iv.  686 

See  Crim  nal  Law,  13. 

Ontario  31  Vict.  c.  17.  i.  810 

See  Justices  op  the  Peace,  1. 

31  Vict.  c.  44.  i.  777 
See  Provincial  Legislatures,  5. 

32  Vict.  c.  22.  i.  789 
See  CoDNTY  Court  Judge. 

32  Vict.  c.  32.     i  676,  688 
See  LlOENSRB,  2. 
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8             i. 

676 
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667 

11.           i. 

263 

1     Insol- 

7.           ii. 
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267 

118.       iv. 

701 

t).          iv. 
J     Insol- 

469 

51.          iv. 

606 

7.            i. 

kCE,  1. 

810 

14.           i. 

TUBES,  5. 

22.           i. 

E. 

J2.     i  676 

777 
789 
688 
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iNToxioAriNi;  Ligioiw,  1. 

_    ^  32  Vict.  0.  36.  i.  592 

St  Taxation,  3. 

33  Vicl.  f.  12.  i.  789 

See  CotNTT  Cdi ur  .li  duk. 

33  Vicf.  c.  It).  i.  fi83 
See  Bii.u  of  I.adinu,  ]. 

34  Viet  c.  1)9.  i.  r)60 
&ee  Vno\iticiA\.  l,K(;i.sLAT(.UK.>*,  4. 

3(!  \Jct.  0.  10.  i.   709 

aie  CiiiMi.vAi,  Law,  1. 

37   N'ict.  e.  3_'.  i,  414 

„     ,  ii.  60(5,  016 

See  LiCENsKH,  1. 

TK.MrERAN(i;  At  roK  1864,  3. 
„     ,.  38  Vict.  c.  7!).  i.  351 

.Sf«  Dominion  (  Jovkhnmknt. 

39  Vict.  e.  :;4.  i.  265 

Ace  rilADK  AND  CoMMKHUK,  1. 

39  Vi<  t.  c.  2fi.  ii.  678 

See  iKMi'EHANCK  Act  OK  i«64,  4. 

39  Vict.  c.  02,  IV.  649 

Sec  PuOPKEiTY  AM;  ClVIL  KlGHTS,4. 

40  Vict.  c.  1«     ii.  606,  616 
See  Tkmi-kra.\ck  Act  of  1804.  3. 

41  Viet.  c.  4.  ii.  634 

See  JUSTICKSS  OK  THK   I'KACK,  3. 

44  Vict.  c.  22.  iii.  289 

kec  Railways,  2. 

48  Vict.  c.  17.  iv.  690 

See  JusTicKs  ok  thk  1'kack,  5, 

U.S.O.,  1«77,  c.  42.  ii.  065 

„     -  ,  iii.  319 

Ste  JuutiK.s,  2,  3. 

K.S.O.  1877,  c.  72.  iv.  630 
Sec  Ju.sTicK-s  ok  thk  I'eack,  4. 

R.8.O.,  1877,  c.  165,  i.  822 
Sec  Railwav.s,  1. 

V     xf  RS.O.,1877,  0.174.  i.  766 

Aee  MuNicii'Ai,  In.stitui  ions. 

R.S.O.,  1877,  c.  181.  i.  742 

i>ee  Criminal  Law,  2. 
Delegation,  1, 
Intoxicating  Liquors,  10. 

R.S.O.,  1877,  c.  206.  i.  810 
Aee  Denominational  f^cHooLs,  1. 

H.S.().,  1887,0.42.  iv.  439 
-see  Appeal,  2. 

R.S.O.,1887.c  141.  iv.  451 
See  Railways,  3. 

QMebtc         ,         31  Vict.  c.  25.  ii,  228 

Set  Navigation  and  Shipping,  1. 

31  Vict,  c,  32,  i.    57 

Ste  pbovinciai,  Lkgislatureb,  1. 


PAOI. 

82  Vict.  0.  16.  ii,  241 

.Sf«  1  iiopKiiTT  AND  Civil  Rights, 

32  Viet.  c.  29.  i.     67 

•See  Pbovinciai,  Lkoihlaturkb,  1. 

32  Vict.  c.  70.  ii.  320 
Are  liNK  AND  Impki.sonmknt. 

33  Vict.  c.  5.  il.  166 
See  1  HoviNciAi.  I.foislatures.  6. 

33  Vict.  c.  C8.  i.    68 
See     JUnkrii'tcy     and     Inbol- 

VKNCY,  1. 

34  Vict.  c.  2.      ii.  291,  297 

on  r  308,348 

See  Criminal  Law,  3,  4,  5. 

Bankkii'tcy      and       Inkol- 
VENcy,  5. 

..     T,  ^'^  X'*^*-  <=•  ^2.  ii.  250 

i>ic  Provincial  Lkgislatures,  7, 

37  Vict.  c.  51.    ii.  33.5,  340 

iii.  3.57 

iv.  443 

See  Trade  and  Commerce,  2. 

nui.s.\nckh. 

Mahket.s. 

37  Vict.  c.  57. 
See  Intere.st,  2. 

38  Vict.  c.  8. 
Sec  Prerogative  of  Crown,  2. 

c     n  ^^7'''^■  "■  1-      '     ii.  348 

See  Dominion  Officer. 

38  Vict.  c.  02.  1,  351 

See  Leoisi.atuhes  rs  Ontario  and 
Quebec. 

38  Vict.  c.  64.  i.  351 

Sec  Legislaturks  ok  Ontario  and 

QUEBKC. 

38  Vict.  c.  74.  ii.  368 

Aec  Intoxicating  Liql-or.s,  4. 

38  Vict.  c.  76.  ii.  280 

p     T  ,  iv.  306 

See  Intoxicating  Liquors,  3,  9. 

39  Vict.  c.  2.  i.  233 
Sec  Provincial  Legislatures,  2. 

39Vict.  c.  7.  i.  117 

Sec  Taxation,  2. 

39  Vict.  c.  62.         iv,  370 

See  ^AVIGATION  AND  SHIPPING,  7. 

41  Vict.  0.  3.     ii.  311,  392 
iv.  334 
See  Criminal  Law,  6. 

Intoxicating  Liquors,  5. 
Licenses,  0. 

41  Vict.  c.  27.  ii.  353 

See  Interest,  1. 
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42  &  43  Vict.  c.  4.  iii.  230 
See  iN'ioxic'ATiNd  LiwniKH,  8, 

43  &  44  Vict.  c.  9.    iii.  190 
See  Taxatio.v,  4. 


43  &  44  Vict.  c.  62.  iv. 

326 

Set  Navioation  Asn  Shipping,  6. 

15  Vict.  c.  22.           iv. 

7 

See  Taxatio.n,  (i. 

Nova  Scotin    .    37  Vict.  e.  20.            i. 

488 

See  Qcekn's  Colnhkl. 

37  Vict.  c.  21.            i. 

488 

See  Queen's  Coinsel. 

37  Vict.  c.  104.        iii. 

308 

387 

See     Bankblptcv     and     Insol- 

VKNCY,  12,  14. 

41  Vict.  c.  8.              ii. 

416 

See  Debtoh. 

Rev.  Stat.  (4th  series) 

c.  75.                      ii. 

400 

See  Intoxicatinq  Liwuors,  6, 

Rev.  Stat.  (5th  series) 

c.  80.                     iii. 

374 

See     Bankuuptcy     and     Insol- 

vency, 13. 

Mew  Brunswick   30  Vict.  c.  54.           i. 

95 

See  Taxation,  1. 

31  Vict.  c.  16.           ii. 

421 

^ee     Bankruptcy     and     Insol- 

vency, 7. 

31  Vict.  c.  29.            ii. 

487 

See     Bankruptcy     and     Insol- 

vency, 8. 

32  Vict.  c.  54.           ii. 

439 

See  Local  Works  and  Undertak- 

ING9,  1. 

33  Vict.  c.  23.           ii. 

489 

See  Licenses,  4. 

33  Vict.  c.  47.           i. 

95 

See  Taxation,  1. 

34  Vict.  c.  6.             ii. 

499 

See  Intoxicating  Liquors,  7. 

34  Vict.  c.  21.           ii. 

446 

iSee  Denominational  Schools,  2. 

3c  Vet.  c.  44.           ii. 

542 

See  Navigation  vko  Shipping,  4. 

36  Vi.;.  c.  10.          ii. 

499 

SeelNTOXicA'/vr  Liquors,  7. 

37  s^'ict.  c.  7.            ii. 

494 

See     Bankruptct     and     Insol- 

vency, 9. 

37  Vict.  c.  107.        ii. 

542 

See  Navigation  and  Shipping,  4. 

39  Vict.  c.  6.            ii. 

609 

See  Judges,  1. 

PAOK. 

46  Vict.  c.  100.  iii.  243 
See  Navigation  and  Siiiiting,  5. 

50  Vict.  c.  4.  iv.  425 

.Vee  Licenses,  7. 

Con.  Stat.  c.  88.  ii.  62T 
Sec  Criminal  Law,  7. 

Con.  Stat.  c.  75.  ii.  5!S2 
See     Bankhuituy     anh     Inhol- 

VKNCV,    10. 

Prince  Edward 

Island       .        25  Vict.  c.  I'J.    ii.  147 
.SVv  Haruouuh. 

TAVERN  AND    SHOP    LICF.X- 
SES.  —  .furisdictiou  respeukinif. 
See  Licenses. 

TAVERNS.— ReKulations  respect- 
ing     iii    144 

Sec  Delegation,  1. 

TAXATION— An  Act  of  the  Provin- 
cial Legislature  of  New  Brunswick  (33 
Vict.  c.  47),  intituled  "  An  Act  to 
authori/.o  the  isHuing  of  debentures  on 
the  credit  of  the  lower  District  of  tlie 
Parish  of  St.  Stephen,  in  the  County  of 
Charlotte,"  which  empowered  the  ma- 
jority of  the  inhabitants  of  that  parish 
to  raise,  by  local  taxation,  a  subsidy  de- 
sif^ned  to  promote  the  constr'U  tion  of  a 
railway  extending  beyond  the  limits  of 
the  Province,  but  already  authorized  by 
statute,  was  held  to  be  within  the  legis- 
lative capacity  of  the  Legislature.  A 
Provincial  Legislature  can,  under  the 
B.  N.  a.  Act,  sect.  92,  art,  2,  impose 
direct  taxation  for  a  local  purpose  upon 
a  particular  locality  within  the  Pro- 
vince. The  Act  in  question  was  held 
to  relate  to  a  matter  of  "  a  merely  local 
or  private  nature  in  the  Province," 
which,  by  the  92nd  section  of  the  B. 
N.  A,  Act  is  assigned  to  the  exclusive 
competency  of  the  Provincial  Legisla- 
ture, and  not  to  relate  to  a  railway  or 
any  local  work  or  undertaking  within 
the  excepted  subjects  mentioned  in  art. 
10,  sub-sect,  (a)  rf  the  said  section. 
L'Union  St.  Jacques  de  Montreal  v. 
Belisle.  L.  R.  6  P.  C.  31.  approved.— 
Dow  V.  Black.— F.  C i.    95 

2.  The  clauses  of  the  Act,  39  Vict.  c. 
7  (passed  by  the  Legislature  of  Que- 
bec), which  impose  a  tax  upon  certain 
policies  of  assurance  and  certain  receipts 
and  renewals,  are  not  authorized  ny 
the  B.  N.  A.  Act,  1867,  sect.  92,  sub- 
as.  2,  9.  A  License  Act  by  which  a 
licensee  is  compelled  neither  to  take 
out,  nor  pay  for  a  license,  but  which 
merely  provides  that  the  price  of  a 
license  shall  consist  of    an    adhesive 
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stamp,  to  be  |)aid  in  rospect  of 
each  traiiHaction,  not  by  thn  licen- 
see, Vnit  by  the  pcrton  wlio  doals  with 
him,  is  virtually  a  Htanip  Act  and  not 
a  License  Act.  The  imposition  of  n 
stamp  duty  on  policit^s,  rt'nn\valn  and 
receipts  with  iirovisitms  for  avoiding 
the  policy,  reiunval,  or  nicoipt  in  a 
Court  of  Law,  if  the  stamp  is  nut 
affixed  ih  not  warranted  by  tlie  terms 
of  an  Act  which  authori/.e-H  the  imposi- 
tion of  d'n  <;t  taxation.  —  Atlnnuy-dtn- 
tral  for  \>uJjcc  v.  Uuern  Iiiauranec  Co. 
-P.C i.  117 

3.  A  Provincial  Legislature  cannot 
impose  a  tax  upon  the  official  income 
of  an  officer  of  the  Dominion  (Jovt'rn- 
inent  or  confer  such  a  (lower  upon  the 
municipalities. — Lipnihun  v.  Oiti/  of 
0»rtua.-C.A.,  Ont 1.692 

4.  Hrhl,  that  (Quebec  Act  (43  &  44 
iVict.  c.  9)  which  »m|)oserl  a  duty  of  ten 
cents  upon  evsry  exhibit  filed  in  Court 
in  any  action  depending  therein,  is 
ultra  vires  of  the  Provincial  Legisla- 
ture.—.i4»orHe'(/-We(K'»  a/  of  Qucbco  v. 
Real.—V.C iii.  190 

5.  The  Local  Legislature  has  author- 
ity to  enact  a  '  w  imposing  a  tax  on 
the  Dominion  notes  held  by  a  bank  as 
portion  of  its  cash  reserve  under  the 
Dominion  Act  relating  to  "  Banks  and 
Banking  "  (34  Vict.  c.  5,  b.  14).-  Wind- 
tor  v.  Comviercial  Bank  of  Windtor.  iii.  377 

6.  Held,  that  (Quebec  Act,  45  Vict. 
c.  22,  which  imposes  certain  direct  taxes 
on  certain  commercial  corporations  car- 
rying on  business  in  the  Province  is 
intra  \ires  of  the  Provincial  Legisla- 
ture. A  tax  imposed  u^on  banks  which 
carrjr  on  business  within  the  Province, 
varying  in  amount  with  the  paid-up 
capital  and  with  the  number  of  its 
ofnces,  whether  or  not  their  principal 
place  of  business  is  within  the  Province, 
IB  direct  taxation  within  clause  2  of  sect. 
92  of  the  B.  N.  A.  Act,  1867,  the  mean- 
ing of  which  is  not  restricted  in  this 
respect  by  either  clause  2,  3  or  15  of 
sect.  91.  Similarly  with  regard  to  in- 
surance companies  taxed  in  a  sum  speci- 
fied by  the  Act. — Bank  of  l^oronto  v. 
Lambe.—P.C iv.      7 

Lands  liable  to i.  831 

See  Indian  Lanp.s,  1. 

Proceeds  of  insolvent  estate.       .     ii.  343 
See     Bankruptct     and     Insol- 
vency, 5. 

Taiation  of  ferrymen.       .    .     .     iv.  870 
See  Navigation  and  Shipping,  7. 


PAQB. 
TKMPKHAN(;K  ACT  ol'  lHti4- 
Th«  H  N.  A.  Act  in  aH^igniiig  to  the 
rariiament  of  Canada  iIih  exclusive 
legislative  authority  over  "  the  regula- 
tion of  trade  and  commerne,"  did  nv)t 
tliereby  reiieal  "  Ttie  TeiiiperancH  Act 
of  18(11,"  of  the  lati'  I'roviiiceof  (Canada, 
U7-28  Viet.  c.  18,  awl  did  not  de|.rivo 
umnieipal  corporations  of  the  power 
thereby  given  to  pioliibit  the  Halo  of 
mtoxicatiiig  li<iuors.  -Xoil  v.  Cor/iorii- 
ti'in  of  thr  CiitnU;/  of  Jiiihmond.  —  <4-^^-i 
t^uebec ii.  '2H\ 

2.  A  Provincial  Legislature  cannot 
repeal  or  modify  those  sections  of  the 
Temperance  Act  of  18(14,  (27,  28  Vict, 
c.  18),  which  conferred  on  Municipal 
Councils  tiie  power  to  pass  by-laws  for 
nrohibitiiig  the  sale  of  intoxicating 
liquors. — Hart  v.  Corponttton  of  (he 
Counlii  of  AfisninQHoi. -Ciicwit  Court, 
t^uebec ii.  .S82 

Coory  V.  Munii'ifmlity  of  Brome. — 
Circuit  C  lurt,  t^ueliec ii.  385 

3.  The  Temperance  Act  of  18(!4,  of 
the  late  Province  of  Canada,  iirohibited 
the  cale  of  Hcjuors  by  retail  wherever 
the  Act  was  brought  into  force,  and 
provided  special  proceedings  and  pun- 
ishments for  offences  against  the  Act ; 
the  Provincial  Legislature  of  Ontario 
afterwards  enacted  that  the  sale  of 
liquor  in  such  localities  should  also  be 
a  contravention  of  the  Provincial  Acti 
for  selling  without  a  license ;  these  Acta 
provided  other  punishments  and  pro- 
ceedings :  Held,  that  under  the  lem- 
perance  Act  the  matter  was  one  of 
criminal  law  ;  and  that  the  legislation 
of  the  Provincial  Legislature  was  ultra 
vires. — Retiina  v.  I'rittie.—^.^.,  Ont. 

ii.  606 

Reginay.  Lake,— (I.M.,  Ont.       .    ii.  616 

4.  Acts  of  the  Ontario  Legislature, 
provided  that  Local  Boards  of  Com- 
missioners, and  Inspectors  appointed 
by  the  Lieutenant-Governor,  should 
perform  certain  duties  in  their  respec- 
tive localities  for  the  enforcement  of 
the  statute  of  the  late  Province  of 
Canada,  called  "  The  Temperance  Act 
of  1864  ;"  and  that  a  certain  proportion 
of  the  expenses  attending  the  execution 
of  tliese  duties  should  be  paid  by  the 
municipalities  concerned.     The  Tern- 

Cerance  Act  provided  for  proiecution 
y  private  persons,  as  well  as  others, 
for  offences  against  the  Act :  Held,  that 
the  Ontario  enactments  were  within 
the  competence  of  the  Legislature.  An 
enactment  of  an  ex  post  facto  charac- 
ter by  a  Provincial  liCgislature  is  not 
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7oid  on  that  ground. — Licente  Gomtnis- 
i-.ters  of  Prince  Edward  v.  County/  of 
Prince  Edioard.~Ghy.,iU\t.     .     .     ii,  678 

5.  A  Priivincial  LegiNlatiire  cannot 
repeal  those  8»'ctiiins  of  tlie  Temper- 
ance Act  of  18'i4,  which  relate  to  the 
f>r()hibition  of  the  kuIh  of  intoxicating 
iquoTB.— Griffith  v.  iZt'-jwac. —Superior 
Ct.,  Quebec iii.  348 

TKADE  ANIJ  COMMERCE  The 
power  of  the  Dominion  I'arliiitiient  for 
the  resrulation  of  trade  and  commerce 
includes  political  arrant^onientn  in  re- 
gard to  trade,  and  regulations  of  ti-ade 
in  matters  "f  inter-provinuial  concern, 
and  may,  iierhaps,  include  general  regu- 
lations fiff>ctin!<  the  whole  I'ominion, 
but  it  (I'll!-'  not  comprehend  thu  power 
to  regulate  the  contracts  of  a  particular 
bu«ine».x  or  trade  (suf^h  as  the  business 
of  fire  insurance)  in  a  sinj,'!-!  Province. 
An  Act  of  tlie  Province  of  Ontario  to 
secure  uniform  conditions  in  policies 
of  fire  insurance  was  held  to  be  within 
the  power  of  a  Provincial  Leginlature 
over  "property  and  civil  rights."  Such 
an  Act,  so  far  as  relates  to  insurance 
on  property  within  the  Province,  may 
bi.iil  all  fire insurancecoinj)anies,  whether 
incorporated  by  Dominion,  Provincial, 
Colonial  or  Foreign  a\ith)rity.  A  Do- 
minion Act  having  required  insurance 
companies  t^i  obtain  licennes  from  the 
Minister  of  Finance  as  a  condition  of 
their  carrying  on  the  business  of  in- 
surance in  the  Dominion,  neither  the 
Act,  nor  the  fact  of  a  Company  having 
obtained  such  licens-e,  was  held  to  with- 
draw the  Company  from  the  operation 
of  the  Provincial  Act.  -  Citizens  and 
Queen  Imurance  (Companies  v.  Parsons. 
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2.  An  Act  which  authorized  the  Cor- 
poration of  the  city  of  Montreal  to  im- 
pose a  license  tax  on  butchers  keeping 
stalls  or  shops  in  the  city  for  the  sale 
of  meat,  fish,  etc.,  elsewhere  than  on 
the  public  markets,  was  held  not  to  be 
ultra  vires  of  the  Provincial   Legisla 
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tnre,  as  an  interference  with  trade  and 
commerce— j4n(/cc*  y.  City  of  Montreal 
—Superior  Ct.,  Quebec     .     .     .     .     ii.  315 

Malletle  v.  Citt/  of  Afon^rmi— Supe- 
rior Ct.,  Quebec ii.  340 

Bankruptcy ii.  348 

Sea     BANKMUPrcY     and     Insol- 

VKNOY,  6. 

Bills  of  Lading i.  683 

Sec  Bills  of  Lading,  1. 

Intoxicating  Liquors  .  .  .  .  ii.  400 
See  Intoxicatinq  Liquors,  6. 

License  Law ii.  349 

See  LicKNSRa,  3. 

Regulation  of  taverns  ....  iii.  144 
See  Delkqaiion,  1. 

Temperance  Act ii.  240 

See  Tempkkanck  Act  op  1864,  1. 

TRUST— Power  to  vary  .  .  iv.  649 
See  PiioPEiiTY  and  Civil  Rights,  4. 

VALIDITY  OF  ACT  OF  LEGIS 

LATUIIE.— Test  of i.  351 

See  Lkgisla  ruuES  ok  Ontario  and 
Quebec. 

VICE- ADMIRALTY  COURTS. - 
Power  of  Dominion  Parliament  to  con- 
fer jurisdiction ii.  378 

iv.  288 
See  Nav[oatiov  and  Shipping,  3. 
Imperial  Couiit. 

WAREHOUSE  RECEIPTS.— 
See  Bills  of  Lading  and  Waue- 
H(»usK  Receipts. 
WATER  LOT  ON  NAVIGABLE 
RIVER.— Power  to  grant    .     .     .    ii.  231 

See  Navigation  and  Shipping,  2. 
WINDING-UP    ACT.        .    .    iii.  374 

iv.  459,  470 
See     Banrrupicy     and     Insol- 
vency, 13,  15,  16. 

WITNESSES  AND  E VIDENCE- 

See  Evidence. 

WORKVIEN'S  COMPENSATION 
FOR  INJURIES  ACT.    .    .    ,    iv.  4S1 

See  Kj.ilwavh,  3. 
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